
SENATE No. 520

Cöe Commontoealtö of Massachusetts

REPORT AND STUDY OF THE COMMITTEE ON 
LEGAL AFFAIRS SITTING DURING THE 
RECESS OF THE GENERAL COURT RELA
TIVE TO THE SOLICITATION BY BANKS 
AND OTHERS FOR APPOINTMENTS AS 
FIDUCIARIES IN TRUST ESTATES, AND 
OTHER MATTERS CONNECTED WITH 
SUCH ESTATES.

> Chapter 78 of the Resolves of 1945 provided for an 
investigation and study during the Recess of the General 
Court by the Committee on Legal Affairs relative to the 
solicitation by banks and others for appointments as 
fiduciaries in trust estates and other matters connected 
with such estates. In accordance with the terms of the 
resolve, the Committee considered the subject matter 
of House Bills No. 838 and No. 1116 of 1945.

Accordingly, the Committee on Legal Affairs held 
hearings in the cities of Springfield, Worcester and Bos
ton, at which times and places representatives of the 
banks and trust companies and the Bar were present 
and gave testimony to the Committee.

The banks and trust companies have had the right to 
act in fiduciary matters for about sixty to seventy-five 
years. Prior to that time individuals acted as trustees, 
executors and guardians, etc.

Almost immediately it became apparent to the mem
bers of the Committee that the Commonwealth itself
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had a big interest in the subject matter of the recess 
study. Testimony from the banks disclosed the fact 
that about one and one half billion dollars are tied up in 
our banking institutions in estates, trusts and agency 
accounts. A large proportion of this money is in living 
trusts or trusts under wills. The principal avowed pur
pose of these trusts is to avoid inheritance taxes being 
paid to the Commonwealth.

It is also significant that in these times when the de
mand and emphasis has been placed on new investment 
capital, these funds in trust are practically unavailable 
for the industrial growth of our State.

The findings of fact of this Committee are based en
tirely on evidence voluntarily presented by the banks 
and trust companies in Hampden, Worcester, Suffolk, 
Middlesex and Norfolk counties, and seems to be repre
sentative of conditions throughout the Commonwealth.

The banks and trust companies solicit and advertise 
for trust, estate and fiduciary accounts by direct mail, 
by solicitors who work in the banks and by outside 
solicitors, and by newspaper advertising.

In Hampden County the banks did very little direct 
mail advertising. Most of them sent out a tax booklet 
which was prepared out of the State and sent by the 
banks, not only to customers but also to good prospects. 
Solicitation of people other than customers is fairly 
general. Some of the banks frankly stated they solicited 
wills and oftentimes secured them from their agency 
accounts.

Some banks in this area prepared probate forms and 
petitions for appointment. The practice varied from 
banks which prepared petitions to be used in Probate 
Court to the bank officer who very frankly told the 
Committee that he solicited people to make wills, trusts 
and other instruments and also suggested the lawyer 
they go to, and he made out the petitions, filled in the 
names of beneficiaries, and also gave them what legal 
advice they needed out of an edition of Newhall’s book, 
“ Settlement of Estates,” which he had on his desk along
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with the state schedule of inheritance taxes. Other 
banks in this area were not opposed to House Bill No. 
1116, except that it might restrict their tax booklets.

Two banks in Pittsfield neither advertise nor solicit, 
and would not be affected by House Bill No. 1116, and 
the bank in Holyoke would prefer to list the departments 
of the bank, but is not affected by the prohibition to 
solicit or otherwise advertise.

The practices of the Worcester County banks are 
inimical to the interests of the public and the Common
wealth. These matters are handled by men without 
legal training or background in most cases, and whenever 
a lawyer is hired by the banks, the testimony was un
equivocal that his legal training and experience was very 
beneficial, to say the least, in handling this type of busi
ness. Advice on matters involving living trusts, spend
thrift trust, income and inheritance taxes, descent and 
distribution and all other matters connected with trusts, 
wills and estates, etc., was freely given and the only 
business left for the lawyer was to draw the will.

Solicitation of people to talk their wills over with the 
bank employees was general. Bank employees in all 
branches are trained to be alert to suggest the bank as a 
fiduciary. Probate forms are available and assistance in 
filling them out is freely given.

Over one billion dollars are tied up in estate, trust and 
agency accounts in the Boston banks.

Thousands of dollars of direct mail advertising giving 
legal advice relative to various legal forms, plans and 
devices are sent out. Direct solicitors seek out strangers 
as well as the customer to “ sell the bank.”  Probate 
forms are made out, and then the individuals are steered 
to the bank’s own Boston attorneys, even though the 
estate or trust originates outside of Boston. Thus, it is 
seen that the public is not getting that independent legal 
advice that is essential for the protection of it.

The banks freely admitted that they have a big stake 
in this business and are financially benefited by a trust 
running for a life in being and twenty-one years rather
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than having a settlement immediately. Hence it is seen 
that the trust device is oftentimes used when it may not 
be for the best interests of the client. Admittedly, there 
is not the freedom and independence of judgment and 
advice in such a situation that is necessary.

The banks would not agree to a joint advertisement 
for all banks because there is intense competition among 
them, and this competition tends to draw off from the 
small local banks outside Boston these funds which are 
now piling up in the Boston area.

Among seventeen officers of a large Boston bank, only 
one was a lawyer and he had passed the Bar in North 
Carolina. He gave advice along with the other officers 
on the construction of wills, insurance matters, taxes and 
the filing of probate forms.

The general Boston attitude was that it was impossible 
to define the “ practice of law,” but most conceded that 
much of their advertising including the direct mail went 
beyond the code of fair practice adopted by the banks 
several years ago. As a matter of fact, some of the banks 
were astonished at the type of direct mail advertising 
with especial reference to solicitation of the small estate.

It was admitted that the small estate, i.e., under 
$50,000, is not economically sound, yet banks in Boston 
are continually soliciting the “ small estate,” to the 
detriment of the Commonwealth and the beneficiary.

From the evidence presented t.o your Committee by 
the banks and the trust companies, and exclusive of that 
produced by the representatives of the various Bar 
Associations throughout the Commonwealth, it appears 
that there has been as much outright solicitation of wills 
and trust and as much legal advice given as was necessary 
to accomplish the purpose of the banks, i.e., to get the 
customer into the banks and to control the property for 
as long a time as possible. It is strictly a business matter 
with the profit motive the dominating force behind the 
subtle advertising and solicitation to secure this type of 
business. As an example, one bank officer gave legal 
advice to an eighty-vear-old man who was infirm and
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partially blind and unable to care for himself and his 
affairs, and was without heirs or next of kin, to set up a 
living trust. The officer then called the bank’s attorney, 
outlined the whole proposition and sent the customer to 
the attorney. Does any one really believe that this man 
got independent, unbiased, legal advice?

The banks explain these practices by saying that they 
do not give legal advice. They argue that it is difficult 
to define the practice of law. We submit that it is prac
ticing law when banks give advice on matters involving 
the laws of descent and distribution, intestacy laws, 
spendthrift trust laws, dower, courtesy, inheritance and 
income tax laws, etc.

If the banks find it difficult to define the practice of 
law, we can define the practice of banking to prohibit 
these illegal, unlawful, unethical practices of solicitation 
of law practice which has assumed greater proportions 
here in Massachusetts than the illegal solicitation of 
automobile accident business by “ runners” or so-called 
ambulance chasers, and is no more right except that it is 
more subtle and involves more money.

The greater benefit to the public in having a corporate 
fiduciary is advertised in glowing terms to an unsuspecting 
public, and never do the banks advertise their efforts to 
free themselves from all liabilities except for outright 
embezzlement by the so-called “ exculpatory clauses.”

This report has so far been drawn up from testimony 
produced by the banks themselves. The evils of the 
present banking practices in soliciting this type of rela
tionship with clients is well known to most lawyers, and 
no mention is herein made of the evidence presented to 
the Committee by about twenty-five different Bar Asso
ciations representing the bulk of the practicing lawyers 
of the Commonwealth.

This is an intolerable situation and legislation ought 
to be passed to protect the Commonwealth in its tax 
revenue, the people in securing independent and un
biased legal advice, and the smaller banks from a con
centration of all this business in Boston.
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Although we recognize the evil of all advertising and 
soliciting, we believe the following suggested legislation 
will cure most of the evils existing at present:

By legislation —
1. Prohibit all solicitation of this business by inside 

or outside solicitors.
2. Prohibit direct mail advertising.
3. Allow the banks and the trust companies to adver

tise only in newspapers and in the following form to be 
inserted in the statutes:

Any person or corporation may advertise in any newspaper printed 
in the commonwealth for the purpose of notifying the public that he 
or it is allowed to act as a fiduciary and for that purpose in such 
advertising shall set out only the following:

The name, trade mark and address of the corporation, together 
with a list of its various departments and a statement of the services 
which it is permitted to perform.

J. ELMER CALLAHAN.
MICHAEL A. FLANAGAN.
EDWARD R. BUTTERWORTH.
GEORGE GREENE.
EARLE S. TYLER.
EBEN PARSONS.
TALBOT T. TWEEDY.
ERNEST W. DULLEA.
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MINORITY REPORT.

The undersigned minority member of the Committee 
on Legal .Affairs, authorized by chapter 78 of the Resolves 
of 1945, to sit during the recess of the General Court, to 
make an investigation and study relative to the solicita
tion by banks and others for appointments as fiduciaries 
in trust estates, and other matters connected with such 
estates, submits the following report:

I agree that a far-reaching investigation and study 
of the subject matters have been made, and I concur in 
the findings of facts made by the majority of said Com
mittee.

I believe that the matter should be discussed at the 
Lawyer’s Institute to be held in June of the current 
year, and at the convention of the Massachusetts Bankers 
Association.

I believe that a further investigation and study should 
be made by the Committee on Legal Affairs and submit 
a Resolve providing for the same.

Respectfully submitted,

EDWARD M. ROWE.
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PROPOSED LEGISLATION.

Cbe Commontoealt!) of opassacimsetts

In the Year One Thousand Nine Hundred and Forty-Six.

R e s o l v e  p r o v i d i n g  f o r  a  f u r t h e r  i n v e s t i g a t i o n  b y

THE JOINT COMMITTEE ON LEGAL AFFAIRS RELATIVE 

TO THE SOLICITATION BY BAN K S AND OTHERS FOR 

APPOINTM EN TS AS FIDUCIARIES IN TRU ST ESTATES, 

AND OTHER MATTERS CONNECTED W IT H  SUCH ESTATES.

1 Resolved, That the committee on legal affairs is
2 hereby authorized to sit during the recess of the
3 general court to continue its investigation and study
4 relative to the solicitation by banks and others for
5 appointments as fiduciaries in trust estates, and other
6 matters connected with such estates. For the pur-
7 poses of this resolve said committee may expend for
8 expenses and clerical and other assistance such sums,
9 not exceeding, in the aggregate, five hundred dollars,

10 as may hereafter be appropriated therefor. Said
11 committee shall report to the general court the results
12 of its investigation and study, and its recommenda-
13 tions, if any, together with drafts of legislation neces-
14 sary to carry said recommendations into effect, by
15 filing the same with the clerk of the senate on or before
16 the first Wednesday of February in the year nineteen
17 hundred and forty-seven.
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Cbe Commontuealtf) of apassacfnisetrs

In the Year One Thousand Nine Hundred and Forty-Six.

A n  A ct  prohibiting the soliciting by persons or

CORPORATIONS OR TH E IR  OFFICERS, AGENTS OR EM 

PLOYEES FOR APPOINTM EN T AS FIDUCIARIES IN  CON

NECTION W ITH  ESTATES AND TRUSTS.

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows:

1 Section 1. No person or corporation, and no
2 officer, director, trustee, agent or employee of any
3 corporation shall, directly or indirectly, by sign,
4 letter, circular, notice or personal solicitation, or in
5 any other manner, publicly or privately, solicit or
6 advertise, except as provided in section two, for the
7 appointment of said corporation as executor of a will,
8 administrator, guardian, conservator or trustee under
9 a will or any other instrument creating a trust for

10 the care and management of property, and no person
11 and no officer, director, agent or employee of any
12 corporation shall advise or recommend to any person
13 the appointment of such person or corporation as
14 executor of a will, administrator, guardian or trustee,
15 under a will or under any other instrument creating
16 a trust for the care and management of property.

1 Section 2. Any person or corporation may ad-
2 vertise in any newspaper printed in the commonwealth
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3 for the purpose of notifying the public that he or it is
4 allowed to act as a fiduciary and for that purpose in
5 such advertising shall set out only the following:
6 The name, trade mark and address of the corpora-
7 tion, together with a list of its various departments
8 and a statement of the services which it is permitted
9 to perform.

1 Section 3. Any person or corporation who vio-
2 lates any of the provisions of sections one and two
3 shall be punished by a fine of not more than one
4 hundred dollars for each violation thereof and the
5 supreme judicial court and the superior court shall
6 have concurrent jurisdiction in equity upon petition
7 of the attorney general or any citizen of the common-
8 wealth to restrain violations thereof. Any appoint-
9 ment secured in violation of sections one and two shall

10 be cause for the removal of said person or corporation
11 upon petition of any interested person.
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