
SENATE No. 223• • • •

To accompany the petition of Benjamin Goldman for legislation 
relative to facilitating appeals in proceedings in equity and reducing 
the cost thereof. The Judiciary.

Cbe Commontoealtö of Q^assacftusetts

In the Year One Thousand Nine Hundred and Forty-Seven.

An Act relative to facilitating appeals in proceed
ings IN equity and reducing the cost thereof.

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows:

1 Section 1. Chapter 214 of the General Laws, as
2 appearing in the Tercentenary Edition, is hereby
3 amended by striking out section 23, as most recently
4 amended by chapter 394 of the acts of 1945, and by
5 striking out section 24 and inserting in place thereof
6 the six following new sections: —
7 Section 23. At any hearing of any issue of fact
8 before a justice of either court, an official court
9 stenographer shall be present and record the pro-

10 ceedings and all the oral testimony of witnesses at
11 that hearing.
12 Section 23A. (a) The justice before whom a
13 hearing of any issue of fact was had shall make,
14 within thirty days after the hearing or within such
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15 further time as the chief justice of his court may
16 grant upon written request by such justice within
17 said thirty-day period, detailed findings of all the
18 subsidiary and all the ultimate facts which are
19 pertinent to the issues and shall state separately his
20 conclusions of law thereon and shall then direct the
21 entry of the appropriate decree.
22 (b) At any time before the entry of the said decree,
23 but upon due notice and hearing of the parties, the
24 said justice, of his own volition, or at the request of
25 any party, may amend his findings of facts and
26 conclusions of law or make new or additional findings
27 and conclusions or direct the entry of a new decree.
28 (c) Any party may file requests for findings of
29 facts or rulings of law, but they shall not be necessary
30 for the purposes of review. Before he makes his
31 findings and conclusions of law, the said justice shall
32 examine and consider the said requests for findings
33 and rulings and shall note his action upon the said
34 requests for rulings of law.
35 Section 24.. (a) Whenever there is more than one
36 cause of action or more than one issue in a suit the
37 appellant may appeal from so much of the decree as
38 affects a particular cause of action or issue by spe-
39 cifically stating, in the claim of appeal, the particular
40 cause of action or issue.
41 (b) If the appellant desires to include any of the
42 proceedings and evidence, described in section
43 twenty-three, in the record on appeal he shall order
44 so much of the transcript of the proceedings and
45 evidence from the official court stenographer as he
46 shall designate under section twenty-four (c). He
47 shall file an affidavit, not later than the day the claim
48 of appeal is filed, that he has ordered said transcript.
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49 The said stenographer shall, upon receipt of said
50 order, proceed to transcribe his notes as expeditiously
51 as possible.
52 (c) Within ten days after a claim of appeal is
53 filed, or within ten days after the appellant receives
54 the transcript which he ordered as provided in sec-
55 tion twenty-four (b), the appellant shall file with the
56 clerk of the court a designation of the portions of the
57 record, pleadings, proceedings and evidence to be
58 contained in the record on appeal. Within ten days
59 thereafter any other party to the appeal may file a
60 designation of additional portions of the record,
61 pleadings, proceedings and evidence to be included.
62 Within five days thereafter any party to the appeal,
63 other than the party in the preceding sentence, may
64 file a designation of additional portions to be in-
65 eluded. If the appellant designates for inclusion
66 only a part of the transcript of the proceedings and
67 evidence he shall file with his designation a concise
68 statement of the points on which he intends to rely
69 on the appeal. A copy of the respective designations
70 and points shall be given by the respective filing
71 parties to the other parties to the appeal. Due
72 notice of the filing of the claim of appeal and the
73 affidavit described in section twenty-four (b) and of
74 the filing of the respective designations and points
75 shall be given by the clerk to all the parties.
76 (d) If the appellant designates for inclusion any
77 of the proceedings and evidence he shall file with his
78 designation one copy of the official court stenog-
79 rapher’s transcript of the proceedings and evidence
80 so designated. That copy shall be available, upon
81 the signing of a receipt, for the use of the other parties
82 to the appeal. If only a part of the transcript was
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83 designated by the appellant he shall file one copy of
84 such additional parts of the whole transcript as any
85 other party to the appeal may need to enable him to
86 designate the parts he desires to have included in the
87 record on appeal, and, if the appellant fails to do so
88 upon request, the court on motion shall require him
89 to furnish the additional parts needed.
90 (e) Instead of filing designations as provided in
91 section twenty-four (c) the parties, by written
92 stipulation filed with the clerk, may designate the
93 portions of the record, pleadings, proceedings and
94 evidence to be included in the record on appeal and
95 for that purpose may file a condensed statement in
96 narrative form, or in question and answer form, or
97 both, of all or part of the proceedings and evidence in
98 lieu of the transcript thereof.
99 (/) The clerk shall transmit to the supreme judicial

100 court printed copies, in sufficient number as required
101 by the supreme judicial court, of the portions so desig-
102 nated by the parties and the said printed record
103 shall be the record on appeal.
104 (g) The appellant shall have the right to require
105 the clerk, by a writing filed within five days after the
106 designations have finally been completed, to omit
107 from the said printed record the statement described
108 in section twenty-four (e) or the portions of the
109 transcript of the proceedings and evidence which
110 were designated by the parties, and, in lieu thereof,
111 the appellant shall furnish to the clerk four copies of
112 the said statement or portions within twenty days
113 after the designations have finally been completed.
114 The clerk shall compare the said four copies with the
115 official transcript or statement, if any, and make, or
116 have the appellant make, the necessary corrections
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117 therein. The clerk shall transmit three of the four
118 copies to the supreme judicial court together with
119 the printed record, both of which shall then con-
120 statute the record on appeal. The fourth copy shall
121 be given to the other parties to the appeal.
122 (h) The said four copies may be typewritten,
123 multigraphed, printed or in any other form of copy-
124 ing, except hand written, provided that the copies be
125 legible and easily read. The size of the pages shall
126 be such as are now prescribed or hereafter prescribed
127 by the rules of the supreme judicial court.
128 (i) It is not necessary for the record on appeal to
129 be approved by the justice who heard the matter.
130 The clerk shall notify the said justice prior to the
131 preparation for the printing of said record that the
132 parties have designated or agreed upon the record
133 and that the clerk is about to prepare the same for
134 printing.
135 (j) If anything material or relevant to the appeal
136 is omitted from the record on appeal or misstated,
137 whether by error, accident, inadvertence or any
138 reason, the parties by stipulation, or the said justice,
139 either before or after the record is transmitted to the
140 supreme judicial court, or the supreme judicial
141 court, on a proper suggestion or of his or its own
142 initiative, may direct that the omission or misstate-
143 ment be corrected, and if necessary that a supple-
144 mental record be certified and transmitted by the
145 clerk to the supreme judicial court. If any differences
146 arise between the parties as to whether the record
147 truly discloses what occurred at the hearing, the
148 differences shall be submitted to and settled by the
149 said justice and the record made to conform to the
150 truth.
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151 (k) When the questions presented by an appeal
152 can be determined without an examination of all
153 or part of the record, pleadings, proceedings and
154 evidence in the trial court, the parties may prepare
155 and sign a statement of the case showing how the
156 questions arose and were decided and setting forth
157 only so much of the facts averred and proved or
158 sought to be proved as are essential to a decision
159 of the questions presented. If the statement con-
160 forms to the truth, it, together with such additions
161 as the trial justice may consider necessary to present
162 fully and fairly the questions presented, shall be ap-
163 proved by the trial justice and shall then be trans-
164 mitted by the clerk to the supreme judicial court as
165 the record on appeal. The said statement may be
166 filed at any time up to the hearing of the appeal by
167 the supreme judicial court and when so filed shall
168 supersede all other records on appeal. The said
169 statement, if in proper form to do so, may raise any
170 question which could have been raised by any other
171 type of record on appeal.
172 (l) The parties to the appeal shall include in the
173 record on appeal all the material portions of the
174 record, pleadings, proceedings and evidence which
175 are relevant to, and which might affect, the questions
176 presented by the appeal. The record, however,
177 shall be as brief and concise as is reasonably possible.
178 All immaterial matter shall be omitted. Exhibits
179 and documents shall be abridged by omitting all
180 irrelevant and formal portions thereof. Duplication
181 of papers, exhibits and documents should be avoided.
182 In lieu of printing exhibits and documents in the
183 printed record the appellant may require the clerk
184 to transmit the original exhibits and documents, or
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185 copies or photostats of the whole or the pertinent
186 portions thereof, to the supreme judicial court.
187 Counsel for the parties to the appeal shall co-operate
188 fully and fairly to effectuate the intent of this section.
189 (to) For any infraction of section twenty-four (l)
190 or for the unnecessary requirement by one party of
191 additional parts of the whole transcript as provided
192 in the third sentence of section twenty-four (d), the
193 supreme judicial court, after a summary hearing,
194 may withhold from or impose upon the offending
195 party or his attorney up to double the amount of the
196 costs.
197 Section 2Ĵ A. Section twenty-four shall be liber-
198 ally construed to secure the just, speedy and inex-
199 pensive determination of every appeal and to secure
200 the hearing of every appeal in the supreme judicial
201 court on its merits. No party shall suffer, and no
202 appeal shall be dismissed, for failure of that party or
203 the appellant to comply strictly with the require-
204 ments of section twenty-four of this chapter or of
205 section one hundred and thirty-five of chapter two
206 hundred and thirty-one, unless the party or appellant
207 shall have acted deliberately 'with full knowledge of
208 the consequences, or have been guilty of bad faith,
209 or unless the non-offending party has been prej-
210 udiced; and in any case the court,.in its discretion,
211 may impose terms and costs upon the offending party.
212 The preceding sentence shall not be a limitation
213 upon the provisions of section twenty-four (to). The
214 superior court or the supreme judicial court may, on
215 due notice and hearing, extend the time for doing
216 any of the acts required by section twenty-four of
217 this chapter or by section one hundred and thirty-
218 five of chapter two hundred and thirty-one, and the



8 SE N A T E  —  No. 223. [Jan.

219 motion therefor or the court’s action thereon may be
220 made before or after the expiration of the time in
221 question. This provision shall not permit the court
222 to extend the time for filing the claim of appeal.
223 Section 24B. (a) Upon an appeal from any order
224 or decree, where the record on appeal contains the
225 portions of the proceedings and the evidence described
226 in section twenty-four and intends to raise questions
227 of fact for review, the supreme judicial court shall
228 examine that evidence and the record on appeal and
229 determine the subsidiary and ultimate facts upon its
230 own independent judgment and order the entry of
231 the appropriate decree as justice and equity may
232 require.
233 (6) Whenever any subsidiary fact found by the
234 justice under section twenty-three A depends upon
235 the credibility of oral evidence or witnesses, the said
236 finding of fact shall be prima facie evidence of said
237 fact and shall be considered as such by the supreme
238 judicial court when that court examines the evidence
239 and the record on appeal upon the review.
240 (c) Upon the appeal described in this section
241 twenty-four B the action, described in section
242 twenty-three A (c), of the justice upon those requests
243 for rulings which might affect the findings of the said
244 justice shall be reviewed. The said review shall be
245 had without any claim of exception to or appeal from
246 the said action. If the supreme judicial court deter-
247 mines that the said action of the said justice was
248 prejudicial to the appellant, it shall make such order
249 as justice and equity may require.
250 Section 24-C. Bills of exception shall be permitted,
251 but only in the following cases: (a) when no official
252 court stenographer was present at the hearing or a
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253 transcript of the proceedings and evidence is other-
254 wise unobtainable, and (b) where issues of fact are
255 tried to a jury. Such bills of exception and all pro-
256 ceedings thereon shall be governed by the statutes
257 and the rules of the supreme judicial and superior
258 courts relating to bills of exception in actions at law.

1 Section 2. Section one of this act shall apply
2 only to those suits in which the hearings before the
3 justice are begun after the expiration of four months
4 from the passage of this act.

1 Section 3. Chapter five hundred and thirty of
2 the acts of nineteen hundred and forty-five is hereby
3 repealed.
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