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Order adopted by House and Senate, July 20, 1945,

Ordered, That the Committee on Insurance is hereby authorized
to sit during the recess of the General Court to make an investigation
and study of the question of the advisibility or necessity of enacting
legislation in this Commonwealth empowering the Commissioner of
Insurance or other appropriate authority to fix and establish insurance
rates and charges of any or all kinds and to that end to inquire into
what action, if any, has been taken or is contemplated by other states
in this matter as a result of the decision of the Supreme Court of the
United States in the Southeastern Underwriters’ case, so called, and
subsequent federal legislation. In making its investigation and study
the committee shall consider the subject matter of current Senate
document numbered three hundred and five and current House docu-
ments numbered ninety-five, ninety-seven and thirteen hundred and
ninety-nine. The committee shall be provided with quarters in the
State House, may hold hearings and require the attendance and
testimony of witnesses under oath and the production of books and
papers. It may employ such clerical and legal and expert assistance
as may be necessary, may travel within and without the Common-
wealth in pursuance of its duties, and may also incur such other
incidental expenses as may be necessary in the conduct of the investi-
gation, and may expend for said purposes a sum, not exceeding, in
the aggregate, seventy-five hundred dollars, as may be appropriated
therefor. Said committee shall report to the General Court the results
of its investigation and its recommendations, if any, and drafts of
legislation necessary to carry said recommendations into effect, by
filing the same with the Clerk of the Senate on or before the thirtieth
day of March, nineteen hundred and forty-six.

Order approved by the Senate March 4 and the House
March 7, 1946.

Ordered, That the committee on Insurance which was authorized
(by an order adopted by the Senate and the House of Representatives
on July twentieth, nineteen hundred and forty-five) to sit during the
recess of the General Court to make an investigation and study of the

ORDERS AUTHORIZING COMMITTEE ON INSUR-
ANCE TO SIT DURING RECESS.
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question of the advisability or necessity of enacting legislation in this
Commonwealth empowering the Commissioner of Insurance or other
appropriate authority to fix and establish insurance rates and charges
of any or all kinds and to that end to inquire into what action, if any,
has been taken or is contemplated by other states in this matter as a
result of the decision of the Supreme Court of the United States in the
Southeastern Underwriters’ case, so called, and of subsequent federal
legislation, and whereas in view of said decision it also becomes neces-
sary to consider whether the laws of the Commonwealth relating to
the taxation of foreign and domestic insurance companies need to be
amended as a result of said decision, said committee shall, in addition
to investigating and studying the subjects set forth in said order,
investigate and study the matter of the taxation of foreign and domes-
tic insurance companies and shall include theresults of its investigation
and recommendations, if any, with drafts of legislation necessary to
carry said recommendations into effect in its report as provided in
said order.

Order approved by the Senate on March 26 and the House
on March 27, 1946.

Ordered, That the time be extended to May 15 within which the
General Court will receive the report of the committee on Insurance
which was authorized (by an order adopted by the Senate and the
House of Representatives on July twentieth, nineteen hundred and
forty-five) to sit during the recess of the General Court to make an
investigation and study of the question of the advisability or necessity
of enacting legislation in this Commonwealth empowering the Com-
missioner of Insurance or other appropriate authority to fix and es-
tablish insurance rates and charges of any or all kinds and to that end
to inquire into what action, if any, has been taken or is contemplated
by other states in this matter as a result of the decision of the Supreme
Court of the United States in the Southeastern Underwriters’ case, so
called, and of subsequent federal legislation, and the matter of the
taxation of foreign and domestic insurance companies.

Order approved by the House on May 6 and the Senate on
May 8, 1946.

Ordered, That the Committee on Insurance is hereby authorized to
continue, during the remainder of the current session of the General
Court and during the recess thereof, the investigation and study
authorized by an order adopted by the Senate and by the House of
Representatives on July 20, 1945, and by an order adopted by the
Senate on March 4, 1946 and by the House of Representatives on
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March 7, 1946. In the course of its investigation and study, the com-
mittee shall consider the subject matter of current house document
numbered six hundred and ninety. The committee shall be provided
with quarters in the State House, may hold hearings and require the
attendance and testimony of witnesses under oath and the produc-
tion of books and papers. It may employ such clerical and legal and
expert assistance as may be necessary, may travel within and without
the Commonwealth in pursuance of its duties, and may also incur such
other incidental expenses as may be necessary in the conduct of the
investigation and study, and may expend for said purposes such sums,
not exceeding, in the aggregate, five thousand dollars, as may be appro-
priated therefor. The committee shallreport to the General Court the
results of its investigation and study, and its recommendations, if any,
and drafts of legislation necessary to carry said recommendations into
effect, by filing the same with the Clerk of the Senate on or before the
first Wednesday in January, nineteen hundred and forty-seven.

Order approved by the Senate on January 8 and the

House on January 9, .1947

Ordered, That the time be extended to April 1 within which the
General Court will receive the final report of the committee on Insur-
ance (under authority of orders adopted by the Senate and House of
Representatives on July 20, 1945, March 4 and 7 and May 6, 1946)
relative to the advisability or necessity of empowering the Commis-
sioner of Insurance or other appropriate authority to fix and establish
insurance rates and other related matters.

Order approved by the Senate on March 25 and the

House on March 26, 1947

Ordered, That the time be further extended to May 1 within which
the General Court will receive the final report of the committee on
Insurance (under authority of orders adopted by the Senate and House
of Representatives on July 20, 1945, March 4 and 7 and May 6, 1946)
relative to the advisability or necessity of empowering the Commis-
sioner of Insurance or other appropriate authority do fix and establish
insurance rates and other related matters.

Order approved by the Senate and House March 26, 1947.

Ordered, That the committee on Insurance, which was authorized
by orders adopted by the Senate and House of Representatives on
July 20, 1945, March 4 and 7 and May 6, 1946, to make an investiga-
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tion and study of the advisability or necessity of empowering the Com-
missioner of Insurance or other appropriate authority to fix and es-
tablish insurance rates and other related matters, shall, in addition to
investigating and studying the subjects set forth in said orders, con-
sider the subject matters of current Senate documents numbered four
hundred and sixty-nine, four hundred and seventy-one, four hundred
and seventy-two, four hundred and seventy-three, four hundred and
seventy-four, four hundred and seventy-five and four hundred and
seventy-six. Said committee shall also consider recommending such
legislation as may be necessary or advisable in view of the applicability
or non-applicability to the business of insurance of certain laws of the
United States, known as the Sherman Act, the Clayton Act, the
Federal Trade Commission Act, the Robinson-Patman Anti-discrimi-
nation Act, Public Law 15 and any other pertinent federal legislation.
The committee shall be provided with quarters in the State House,
may hold hearings and require the attendance and testimony of wit-
nesses under oath and the production of books and papers. It may
employ such clerical and legal and expert assistance as may be neces-
sary, may travel within and without the Commonwealth in pursuance
of its duties, and may also incur such other incidental expenses as may
be necessary in the conduct of the investigation and study, and may
expend for said purposes in addition to any sums heretofore appro-
priated therefor, such sums, not exceeding, in the aggregate, two
thousand dollars, as may be appropriated therefor. The committee
shall report to the General Court the results of its investigation and
study, and its recommendations, if any, and drafts of legislation neces-
sary to carry said recommendations into effect, by filing the same with
the Clerk of the Senate on or before the first day of May in the cur-
rent year.

Order approved by the Senate and House April 30, 1947

Ordered, That the time be further extended to May 15 within which
the General Court will receive the final report of the committee on
Insurance (under authority of orders adopted by the Senate and
House of Representatives on July 20, 1945, March 4 and 7 and May 6,
1946) relative to the advisability or necessity of empowering the Com-
missioner of Insurance or other appropriate authority to fix and
establish insurance rates and other related matters.

Order approved by the Senate on May 14 and the House on
May 15, 1947

Ordered, That the time be further extended to May 23 within which
the General Court will receive the final report of the committee on

Insurance (under authority of orders adopted by the Senate and House
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of Representatives on July 20, 1945, March 4 and 7 and May G, 1946)
relative to the advisability or necessity of empowering the Commis-
sioner of Insurance or other appropriate authority to fix and establish
insurance rates and other related matters.

Order approved by the Senate and House on May 23, 1947

Ordered, That the time be further extended to May 27 within which
the General Court will receive the final report of the Committee on
Insurance (under authority of orders adopted by the Senate and House
of Representatives on July 20, 1945, March 4 and 7 and May 6, 1946)
relative to the advisability or necessity of empowering the Commis-
sioner of Insurance or other appropriate authority to fix and establish
insurance rates and other related matters.
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I

REPORT OF THE COMMITTEE ON INSUR-
ANCE SITTING AS A SPECIAL RECESS
COMMITTEE TO STUDY STATE REGULA-
TION OF THE INSURANCE INDUSTRY.

Pursuant to the provisions of an Order adopted by the
Senate and House of Representatives on July 20, 1945,
the Committee on Insurance assembled as a Recess Com-
mittee on October 4, 1945, and named Senator Charles
J. Innes of Boston, chairman, Representative Henry M.
Duggan of Newburyport, vice-chairman, and Joseph A.
Humphreys of Cohasset, secretary.

In the performance of their duties, the entire Com-
mittee attended bi-annual conventions of the National
Association of Insurance Commissioners held at Chicago,
Illinois, Grand Rapids, Michigan and New York City,
and a subcommittee of the Committee was sent to a
Commissioners’ Convention held in Portland, Oregon, in
June, 1946.

Through the courtesy of our Insurance Commissioner,
Honorable Charles F. J. Harrington, who was chairman
of the subcommittee on federal legislation, the members
of this Committee were admitted to all conferences and
meetings of that subcommittee, and were also invited to
attend its executive meetings. Thus an unusual oppor-
tunity was afforded this Committee to keep in constant
touch with the rapidly changing developments and to
obtain a rare insight into all sides of the problem of rate
regulation.

As this Committee was the only state legislative
committee to be represented at almost all of the vital
meetings, Superintendent of Insurance for the State of
New York, Honorable Robert E. Dineen, publicly com-

Ct)e Commontocaltl) of S@assac&usetto
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mended the Massachusetts Legislature as being one of
the few legislatures that recognized the importance of
the subject, and not only followed the discussions closely,
but also acted intelligently in not rushing through hastily
improvised legislation.

In addition to attending various conventions of the
Insurance Commissioners, the Committee has held con-
ferences, including one in New York City, with leading
representatives of the industry and their counsel, and
has also consulted with the Insurance Commissioner of
New York and the Insurance Commissioner of Massa-
chusetts individually on numerous occasions.

Numerous and lengthy public hearings have been held
at the State House, Boston, Massachusetts, and oppor-
tunity has been afforded to all those who wished to be
heard with reference to the problem of state regulation
of the insurance industry.

The original scope of the Committee’s investigation
and study has been broadened by subsequent Orders, all
of which are listed herewith in chronological order at the
beginning of this report.

This report deals only with the problem of state regu-
lation of the insurance industry, and does not concern
itself with the other subjects which it was instructed to
investigate and study, inasmuch as there is now pending
before the present Legislature a resolve which would
extend the life of this Committee to complete its duties
with reference to the other subject matters.

History of the Problems of State Regulation
of the Insurance Industry.

For over seventy-five years the insurance business had
been secure in the belief that insurance was not commerce,
and that the regulation of insurance was exclusively
within the province of the State. This belief originated
in the year 1869, when the United States Supreme Court
held in the case of Paul v. Virginia (8 Wall. 169), that
insurance was not commerce. In the next three quarters
of a century the insurance industry developed various



1947.] No. 610.SENATE 13

co-operative practices, including agreements respecting
the rates charged for insurance in the well-founded con-
viction that since insurance was not commerce it could
not be subject to the Sherman and other anti-trust acts
dealing with interstate commerce.

On June 5, 1944, the United States Supreme Court, by
a 4 to 3 decision in United States v. South Eastern Under-
writers Association et al. (322 U. S. 533), upset this time-
honored tradition when it held that the business of insur-
ance was commerce; that when conducted across state
lines it was interstate commerce and therefore subject to
the federal anti-trust acts. On the same day the United
States Supreme Court unanimously decided, in the case
of Polish National Alliance v. National Labor Relations
Board (322 U. S. 643), that an insurance company was
subject to the National Labor Relations Act because its
operations affected commerce within the meaning of that
act. Thus on the dajr of these decisions many of the co-
operative practices of the insurance industry, and cer-
tainly the practice of concerted rate making, were out-
lawed.

With the disintegration of the legal substructure of the
insurance industry and the establishment .of a new

I
boundary between national and state power it was mani-
fest to Congress that the insurance industry would re-
quire a moratorium to become adjusted to this realign-
ment of the distribution of power in our federal system.
Accordingly Congress enacted the McCarran Act, Public
Law 15, effective March 9, 1945, which granted a limited
exemption to the insurance business from the federal anti-
trust acts. That law provided for the continued regulation
and taxation of the insurance business by the States;
it made the Sherman Anti-Trust Act and other related
acts inapplicable to the business of insurance until
January 1, 1948, but continued the ban of the Sherman
Act against acts or agreements of boycott, coercion and
intimidation. It provided that on and after January 1,
1948, the various anti-trust acts were to be applicable to
the business of insurance “to the extent that such business
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is not regulated by state law.” Public Law 15 constituted
an invitation by the federal government to the States to
enact state legislation to occupy the field now controlled
by the federal anti-trust laws, failing which the federal
acts would apply after January 1, 1948.

Said law reads as follows:

Public Law 15 79th Congress.

Chapter 20 Ist Session.
S. 340.

AN ACT,

To express the intent of the Congress with reference to the regulation
of the business of insurance.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That the Congress hereby
declares that the continued regulation and taxation by the several
States of the business of insurance is in the public interest, and that
silence on the part of the Congress shall not be construed to impose
any barrier to the regulation or taxation of such business by the several
states.

Sec. 2. (a) The business of insurance, and every person engaged
therein, shall be subject to the laws of the several States which relate
to theregulation or taxation of such business.

(6) No Act of Congress shall be construed to invalidate, impair, or
supersede any law enacted by any State for the purpose of regulating
the business of insurance, or which imposes a fee or tax upon such
business, unless such Act specifically relates to the business of insurance:
PROVIDED, That after January 1, 1948, the Act of July 2, 1890, as
amended, known as the Sherman Act, and the Act of October 15,
1914, as amended, known as the Clayton Act, and the Act of Septem-

ber 26, 1914, known as theFederal Trade Commission Act, as amended,
shall be applicable to the business of insurance to the extent that such
business is not regulated by State law.

Sec. 3. (a) Until January 1, 1948, the Act of July 2, 1890, as
amended, known as the Sherman Act, and the Act of October 15,
1914, as amended, known as the Clayton Act, and the Act of Septem-

ber 26,1914, known as the Federal Trade Commission Act, as amended,
and the Act of June 19, 1936, known as the Robinson-Patman Anti-
discrimination Act, shall not apply to the business of insurance or to
acts in the conduct thereof.

(b) Nothing contained in this Act shall render the said Sherman
Act inapplicable to any agreement to boycott, coerce, or intimidate,
or act of boycott, coercion, or intimidation.
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Sec. 4. Nothing contained in this Act shall be construed to affect
in any manner the application to the business of insurance of the Act
of July 5, 1935, as amended, known as the National Labor Relations
Act, or the Act of June 25, 1938, as amended, known as the Fair Labor
Standards Act of 1938, or the Act of June 5, 1920,known as the Mer-
chant Marine Act, 1920.

Sec. 5. As used in this Act, the term “State” includes the several
States, Alaska, Hawaii, Puerto Rico, and the District of Columbia.

Sec. 6. If any provision of this Act, or the application of such
provision to any person or circumstances, shall be held invalid, the
remainder of the Act, and the application of such provision to persons
or circumstances other than those as to which it is held invalid, shall
not be affected.

In May, 1945, shortly after the enactment of Public
Law 15 the so-called Insurance All Industry Committee,
composed of nineteen organizations representing insur-
ance carriers, agents and brokers, was organized, at the
invitation of the National Association of Insurance Com-
missioners, to study the impact on the business of insur-
ance of the federal anti-trust acts, and to suggest a pat-
tern of rate regulatory legislation at the state level. The
so-called All-Industry Bill (there is one for casualty and
one for fire), which was proposed by this Committee, was a
subsequent disapproval bill with a waiting period before
filed rates could become effective, and contained a man-
date to the Commissioner to review rates. This bill was
approved by the National Association of Insurance Com-
missioners at Portland, Oregon, in June, 1946, hut with
the express qualification that it was merely recommended
for enactment by those States which approved the prin-
ciple of that kind of regulation. This bill met with sub-
stantial opposition from many segments of the industry,
and particularly from insurance agents, brokers and inde-
pendent companies, as being excessive regulation and
unduly restrictive of free, fair and open competition.

Almost concurrently with the organization of the so-
called All-Industry Committee, on May 9, 1945, the Com-
mittee on Laws of the National Board of Fire Under-
writers by resolution appointed a subcommittee of
lawyers to study the legal aspects of the problems con-
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fronting the insurance industry. The comprehensive
fourth report of this subcommittee dealt with the ques-
tion of adequate regulation under Public Law 15 and did
much to clarify the subject. This subcommittee con-
cluded that a prior approval bill (so-called No. 1 bill) and
a subsequent disapproval bill with a waiting period (so-
called No. 2, or All-Industry Bill) represented a greater
degree of control than was requisite to satisfy the re-
quirements of Public Law 15. This same subcommittee
concluded that a bill (popularly called the No. 3 bill) pro-
viding for filing of rates but permitting their use imme-
diately upon filing, and subject to the subsequent dis-
approval of the Commissioner after a hearing, constituted
adequate regulation; it further concluded that a bill (the
so-called No. 4 bill) containing the same provisions as in
the No. 3 bill, except that filings be made only as required
by the Commissioner, would have a reasonable likelihood
of being upheld as sufficient to meet the requirements of
Public Law 15.

Analysis of Proposed Rate Regulation.

It was with this background that the Committee
studied and analyzed the various bills proposed for enact-
ment in the Commonwealth of Massachusetts. In con-
sidering the subject of rate regulation it was vital to keep
in mind that it was the duty and object of this Commit-
tee to recommend a bill that was not only compatible
with the .legal requirements of Public Law 15, but also
and primarily a bill that would be compatible with the
best interests of the public of this Commonwealth. It was
recognized that there was no necessity for uniform rate
regulatory laws throughout the nation, and that the very
invitation to the States to regulate was based upon the
premise that state regulation should be moulded to fit the
problems of each particular State.

In this connection Justice Rutledge of the United
States Supreme Court, in the matter of Prudential Insur-
ance Company v. L. George Benjamin, as Insurance Com-
missioner of the State of South Carolina (June 3, 1946),
stated:
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Obviously Congress’ purpose was broadly to give support to the
existing and future state systems for regulating and taxing the business
of insurance. Moreover, in taking this action (enacting Public Law
15) Congress must have had full knowledge of the nation-wide exist-
ence of state systems of regulation and taxation; of the fact that they
differ greatly in the scope and character of the regulations imposed
and of the taxes enacted; and of the further fact that many, if not all,
include features which, to some extent, have not been applied generally
to other interstate business. Congress could not have been unac-
quainted with these facts, and its purpose was evidently to throw the
whole weight of its power behind the state systems, notwithstanding
these variations.

Insurance is a business charged with a public interest,
and the very characterization of the business as commerce
and the consequent application to it of the federal anti-
trust laws clearly indicated the desirability of competi-
tion. The pattern of our economic structure is that of
free enterprise : the general purpose underlying the anti-
trust acts is that competition shall be free and fair, and
that the best regulator of prices is in the free marts of
trade and in the free play of competition, not in the hands
of private monopoly or of legislators or administrators.
It seems reasonable, therefore, to accept the premise
that the public interest is best met by a free market which
offers reasonable competition.

A recent speech entitled “Insurance Bulwark of Free
Enterprise,” delivered by Attorney General Tom C. Clark
in New York on May 13, 1947, makes clear that this is
the thesis upon which the conclusions of this Committee
should be and are predicated. The Attorney General
said in part;

The Sherman Act has properly been termed the Magna Charta of
the free enterprise system and the Bill of Rights of business.

It asserts the principle that enterprise and initiative shall have the
opportunity to compete in the market without fear of restraint or
combination, and free from reprisal by monopoly tactics.

This law is only an application to business of the traditional and
current American proposition that we shall have no favored class and
no class government. . . .

Let me emphasize that the anti-trust laws do not involve any plan
of government regulation or control of business. Their purpose and



SENATE - No. 610. [May18

effect are quite the opposite. They contemplate a minimum of govern-
mental interference with the freedom of enterprise. Individual
businessmen are to be free to make their own decisions regarding
production, distribution and prices.

There are those who would persuade the American people that
government regulation and control are inevitable. We are told that
because of the complexities of modern life the principles of free compe-
tition and free enterprise are inadequate guides.

We are told that business needs more regulation instead of less
Handing over some of our economic problems to governmental

agencies is an easy way out. But partial government control too
frequently leads to complete government control. Regimentation
increases and feeds upon itself unless there is a continuous, creative
effort to reverse the trend. Only in the spirit of voluntary adherence
to the principles of competitive enterprise lies the future of economic
freedom of the individual. . . .

I know that you are equally familiar with the McCarranAct Pub-
lic Law 15. This Act recognized the applicability of the Sherman
Act and gave the insurance community an opportunity to rearrange
its practices in conformity with competitive principles. . . .

The extent to which the States shall regulate insurance practices is, of
course, one for their own determination.

The right course, however, is that which will preserve the delicate
balance between sound insurance practice and freedom for competition.
Other courses may invite the peril of complete government domina-
tion.

The wrong course would be unfortunate, perhaps tragic. An
American insurance system fettered by endless and involved regulation
must inevitably lose its strength and vigor.

After careful consideration and study, the Committee
concluded that the so-called. All-Industry Bill went far
beyond the degree of regulation required under Public
Law 15, was slanted in the direction of regimentation and
bureaucratic control, and that experience with compar-
able laws in other States had demonstrated that in prac-
tice competition was stifled and monopoly encouraged.

That bill imposes upon the commissioner the wholly
impracticable duty of reviewing and approving thousands
upon thousands of rates within a brief period of time. The
detailed and particularized policing of rates involved in a
law of this character would saddle the Commissioner with
an impossible administrative task, substantially increase
the expense to this Commonwealth of operating the In-
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surance Department, and would substitute the Commis-
sioner’s judgment for that of experienced insurance under-
writers.

That type of bill which has a waiting period before filed
rates become effective, and which directs the Commis-
sioner to review rates, is in substance, and must operate
in practice as, a prior approval law. The future is best
measured by the experience of the past. Experience with
prior approval laws in other States amply proves that the
practical affect of such laws generally is to have but one
rate charged by all companies. Under such laws devia-
tions are almost a practical impossibility. Superintendent
of Insurance Dineen has stated, for example, that even
with a similar deviation provision in the New York law,
which is similar to the above bill, over 96 per cent of all
the 1,587,000 insured private passenger cars in New York
State is written at the same initial rate. The net result is
the non-participating stock companies and their agents
are put in a competitive strait-jacket, because the divi-
dend of the participating company becomes a legalized
rebate. In other words, the so-called All-Industry Bill
establishes in effect a double standard for insurers, one
for participating carriers and another for non-participating
carriers, in that the gross rates of both are subject to
supervision and regulation, but the net rates of partici-
pating carriers are subject to no supervision and regula-
tion whatsoever. Since there is no provision for the
regulation of dividends, a participating carrier under that
bill is free to make legalized rebates in the form of divi-
dends, thus reducing the net cost of insurance far below
that which non-participating insurers are required to
charge on the basis of their filings. That is an unfair
competitive advantage inherent in the bill. .

Under the aforementioned bill, all elements or factors
entering into rates, including commissions, are an integral
part of the rates and therefore subject to approval or dis-
approval by the Commissioner. We feel that it is not in
keeping with our tradition of free enterprise that the
agents’ and brokers’ freedom of contract to agree with
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insurers as to their rates of commission be impaired by
vesting an administrative official with the power to fix
such commissions.

The Commissioner of Insurance under that bill, by
indirection, at least, may, through his power to approve
or disapprove rates, exercise unreasonable control over
the expenses of operation and internal management of in-
surance companies. We feel that it is not in the public
interest to grant such power to any one individual hold-
ing an appointive office.

Little credence can be given to the argument that rate
wars and cutthroat competition will emerge if a less
severely regulatory bill than the so-called All-Industry
Bill is enacted. The experience of the past in this Com-
monwealth and elsewhere demonstrates that the pictured
evils have not developed in States having a lesser degree
of regulation, or no regulation at all, of insurance rates.
These predictions overlook the fact that there is a vast
body of existing state regulation designed to guard against
insolvency, and that the recommended bills contain addi-
tional safeguards which would effectively forestall any
such developments.

For these reasons, therefore, we believe that it is in the
public interest to adopt a less stringent but still adequate
rate regulatory law which will provide for reasonable
competition in the business, for flexibility in rating proce-
dure, and for protection to the public against excessive,
inadequate or discriminatory rates.

Recommendations for Rate Regulation.

This Committee, therefore, recommends for enact-
ment two bills, which are appended hereto marked A
(fire, marine and inland marine rate regulation) and B
(casualty and surety rate regulation). The basic ele-
ments of the recommended bills which provide for ade-
quate regulatory controls in the public interest include
the following:

I. Appendix A includes within its scope fire, marine
and inland marine insurance, but is not applicable to
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reinsurance other than joint reinsurance to the extent
stated in section 12, —to ocean or “wet” marine so
called as distinguished from “dry” marine, to aviation
insurance and to motor vehicle insurance.

Appendix B includes within its scope casualty and
surety insurance, and specifically excepts reinsurance
other than joint reinsurance to the extent stated in sec-
tion 12, aviation insurance, workmen’s compensa-
tion insurance, and compulsory motor vehicle insurance,
the latter two being social and compulsory types of in-
surance which are presently and have for many years
been regulated by this Commonwealth.

2. Insurance rates must be filed with the Commis-
sioner of Insurance or his designated representative
either by the individual insurer or by a licensed rating
organization, and the Commissioner has the right to
require supporting information for such filing.

3. Rating standards, namely, that rates be reasonable,
adequate and not unfairly discriminatory, are established
by which the lawfulness of rates may be measured.

4. Rates are not subject to a waiting period or to the
approval of the Commissioner, and may be used imme-
diately upon filing.

5. The insurance Commissioner is vested with power
at any time upon his own initiative or upon complaint
of any aggrieved person to investigate and determine
whether the rates meet the statutory standards, and
after hearing to forbid their use if they do not.

6. The Commissioner has authority through his licens-
ing power and otherwise to control and supervise the
operation of rating bureaus, including out-of-state bu-
reaus. Membership in such bureaus is not compulsory.

7. Member and subscriber companies of rating bureaus
are permitted to deviate from bureau rates subject to
the approval of the Commissioner of Insurance. Such
deviations shall be effective for one year unless termi-
nated sooner, with the approval of the Commissioner.

8. There is provision for appeal by minority members
or subscribers of rating organizations to the Commis-
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sioner from the action of the rating organization relative
to changes in or additions to bureau filings.

9. A provision has been included that groups of in-
surance companies under the same general management
and control are not prohibited from using the same rates
or making the same filings.

10. Joint underwriters, joint reinsurance and advisory
organizations which assist insurers in rate-making are
permitted to operate subject to adequate regulation and
periodical examination by the Insurance Commissioner.

11. Provision is made for the recording and reporting
of loss and expense experience by insurance companies,
and the Commissioner, insurers and rating organiza-
tions are permitted to consult with similar agencies in
other States in regard to rate-making procedure.

12. There is incorporated a provision insuring to agents
and brokers their freedom of contract in regard to com-
missions or other compensation.

13. There are included ample statutory safeguards to
insure speedy disposition of all cases in this Common-
wealth, and the action or decision of the Commissioner
is subject to judicial review.

Recommendations for Other Regulatory
Legislation.

The Committee also recommends the adoption of legis-
lation contained in Appendices C, D, E, F and G, the
purposes of which are explained briefly below:

1. Appendix C. Since workmen’s compensation in-
surance is not regulated under the provisions of Appen-
dix B, this legislation is necessary in order to enable the
present bureau to continue to function and determine
rates for workmen’s compensation insurance to be sub-
mitted to the Commissioner for his approval.

2. Appendix D. This legislation was recommended
by our Commissioner of Insurance, and further regulates
the forms to be used in writing accident and health insur-
ance, and in addition regulates the rates to be charged.
This type of insurance is not included in Appendix B
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because it is a distinctive type of insurance and is more
closely analogous to life insurance than it is to casualty
insurance..

3. Appendix E. This legislation wasrecommended by
our Commissioner of Insurance and is necessary in order
that an insurance broker may continue to collect his
commission from the insurance company rather than
from the insurance buyer. Without this legislation the
Robinson-Patman Act probably would prevent the pay-
ment of the commission by the company.

4. Appendix F. This legislation was recommended by
our Commissioner of Insurance and would change the
present law dealing with rebates. Our statutes now ex-
empt both inland and ocean marine from the prohibitions
with reference to rebates. The recommended legislation
would amend the law so that only ocean marine is ex-
empted.

5. Appendix G. This legislation is based upon three
petitions of our Insurance Commissioner, current legis-
lative documents Senate 474, 475 and 476, and deals
with the regulation of unfair practices. The recommended
bill defines eight unfair methods of competition and unfair
or deceptive acts or practices, and gives the Commissioner
the right, after a hearing, to issue cease and desist orders
for any violations of the defined practices. Provision is
made for a judicial review of his order. For undefined
unfair practices the Commissioner is empowered to hold
a hearing, and if he finds an unfair practice, to make a
report to the Attorney General setting forth his findings.
If the violation continues, the Commissioner may, through
the Attorney General, bring proceedings in the courts of
this Commonwealth to enjoin and restrain the continuance
of such method of competition, act or practice. A fine not
to exceed $5,000 is provided for each violation of a cease
and desist order of the Commissioner.

Conclusion.

The Commission feels that the continued regulation,
taxation and control of the insurance business by this
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Commonwealth is in the public interest, and that the
federal requirements as set forth in Public Law 15 can
be adequately met with a minimum of regulation by
adoption of the recommended legislation.

Respectfully submitted

HENRY M. DUGGAN.
NORMAN F. WELLEN.
JOHN S. WHITTEMORE.
RICHARD I. FURBUSH.
CHARLES W. HEDGES.
JEREMIAH J. SULLIVAN.
LOUIS LOBEL.
FRANK D. MCCARTHY.
STANLEY BORSA.
MICHAEL PAUL FEENEY
MATTHEW J. CAPELESS.



No. 610.1947.] SENATE 25

At the outset it should be stated that the minority,
although cognizant of the position of the majority as to
general principles as expressed by the vote in executive
session, has been denied an opportunity in drafting its
report to examine the majority report or the drafts of
legislation accompanying it.

It is hoped and assumed that the majority report will
contain an adequate history and background of the prob-
lems presented by the decision of the United States
Supreme Court on June 5, 1944, in the Southeastern
Underwriters’ Case and because of the subsequent enact-
ment by Congress of Public Law 15, under which the
States are given until January 1, 1948, to regulate and
control the business of insurance, failing which federal
laws will apply and the federal government will exercise
its prerogatives of control and prosecution.

The Committee is unanimous as to all legislation needed
to meet the problems presented except on the sole question
of regulation of fire and casualty rates.

The minority dissents from the report of the majority
on the regulation of these rates and the accompanying
drafts of legislation to carry out its recommendations.

In our opinion current House Documents Nos. 1090 and
1327 should be enacted instead of the majority’s recom-
mendations. The bills we recommend are the so-called
Insurance Commissioner’s approved All-Industry bills,
and have been approved by the National Association of
Insurance Commissioners of the United States.

Following the decision of the Southeastern Under-
writers’ Case the All-Industry Committee was formed at
the request of the Insurance Commissioners of this coun-
try to formulate appropriate legislation for enactment by
States which needed to enact legislation to meet the new

MINORITY REPORT.
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federal requirements as set forth in Public Law 15, and
to refer such drafts of legislation to the Insurance Com-
missioners for approval. The All-Industry Committee
was comprised of representatives of nineteen national
associations representing stock, mutual, life, fraternal and
reciprocal insurance companies, stock and mutual agents
and brokers, and independent insurers and the National
Board of Fire Underwriters. This committee working
with the Insurance Commissioners continuously for a
period of two years agreed upon the two bills we now
recommend. Originally the Commissioners had promul-
gated bills which provided much more rigid regulation
than the All-Industry bills and which in 1945 were enacted
by eight States.

Subsequently many compromises of viewpoints were
made and the All-Industry bills were finally agreed upon
by the interested parties. In 1946 two more States
enacted regulatory laws similar to the All-Industry bills.
Up to this date there are twenty-three States which had
enacted rating laws which contained the principles of the
All-Industry bills. In addition, seventeen States had rate
regulatory laws before the Supreme Court decision in the
Southeastern Underwriters’ Case which made it unneces-
sary to adopt new legislation. Minor amendments to the
All-Industry bills were adopted in some States which,
however, did not change the general basic principles of
such bills.

While Massachusetts is not bound in any way to copy
other States, it is of some importance that rate bills
adopted by the various States follow a uniform pattern.

In brief, the Commissioner’s All-Industry bills, as far
as the controversial provisions are concerned, provide as
follows:

(a) Rates proposed to be charged shall be filed with
the Commissioner, together with the statistical and other
information upon which they are based.

( b ) The Commissioner is required to examine every
rate so filed to determine whether or not it is excessive,
inadequate or unfairly discriminatory.
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(c) Such rates shall become effective fifteen to thirty
days after filing unless the Commissioner in the meantime
has approved or disapproved such rates.

The All-Industry bills also permit the use of rates
without a waiting period if such rates are for risks of a
special or unusual character, for deviation from regular
rates by any company if grounds can be established for
so doing, and for the right of appeal to the courts from the
Commissioner’s decision both as to law and fact.

To meet federal requirements rates must be adequately
and affirmatively regulated. Anything less than regulation
required by the Commissioner’s All-Industry bills will
not meet that test. But this is not the only question.
Minimum regulation necessary to meet the requirements
of federal laws is not, however, the sole consideration.
Sound rate regulation should prevent unfair competitive
advantages between insurance companies, cut-throat
competition, insolvency of companies, illegal and secret
rates, discrimination between policyholders and chaos
in the business generally. House, Nos. 1090 and 1327
adequately protect the public in these matters, and such
bills represent the composite views of all segments of the
insurance industry and the insurance commissioners
representing the public, and at the same time these bills
permit flexibility and opportunity for free competitive
enterprise.

The majority have recommended two rate regulatory
bills based upon current House Documents, Nos. 1084
and 1085, with amendments which do not, however, cure
the serious defects in these bills. House, Nos. 1084 and
1085, as amended, are not genuine regulatory bills. They

are a palpable sham because
(a) All filings become effective immediately, and there-

fore the Commissioner cannot
(1) Prevent the use of illegal rates
(2) Require refunds if excessive rates have been charged

the public.
(3) Require the company to collect additional pre-

miums if inadequate rates have been charged.
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(4) Correct or prevent unfair discrimination even be-
tween policyholders of the same company.

(5) Prevent “flash” filings.
(6) Protect adequately the public against excessive

rates

(b ) Rates made by concert of action, namely, bureau
rates (prohibited under the Sherman Act unless regulated
by the States under the provisions of Public Law 15)
could be used indefinitely.

(c) There is absolutely no provision whatever in the
majority’s bills requiring the Insurance Commissioner to
review rates before thejr are charged to the public.

Without express statutory authority, and unless ex-
pressly so provided in the insurance policy, the Insurance
Commissioner is helpless to order a refund of an excessive
premium charged the policyholder, and there is no such
statutory authority provided in the majority’s recom-
mendations. Even were such a refunding provision
written into the bill by the Legislature the bill would still
be objectionable both to the insurance industry and to
the public. The All-Industry bills, House, Nos. 1090 and
1327, provide for the establishment of rates before they
are used, and thus the question of refunds becomes
immaterial.

Some lawyers give it as their opinion that a lesser degree
of regulation than is provided in the All-Industry bills
might be sufficient to meet the minimum regulation re-
quired by Public Law 15 but why should the insurance
business hazard this chance? In view of the fact that
all branches of the insurance business are willing to accept
the All-Industry bills, wherein the degree of regulation is
indisputably adequate to meet federal requirements
included in Public Law 15, and where the public is un-
deniably protected and there is flexibility and opportunity
for free enterprise and competition, it seems to us to be
only common sense to adopt such legislation as is embodied
in the All-Industry bills.

The Legislature in considering this entire matter should,
it seems to us, have some knowledge as to what interests
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are behind House, Nos. 1084 and 1085, and who at the
same time are opposing House, Nos. 1090and 1327. They
are not the stock companies or the brokers or agents as
a whole. The majority of stock companies doing busi-
ness in this State as well as mutuals and their agents are
supporting the All-Industry bills (House, Nos. 1090 and
1327). The opposition to the All-Industry bills is spear-
headed by an alien stock company, aided and abetted
principally by a few large agents and brokers who seek
to retain certain competitive advantages they have en-
joyed up to the present, and the opportunity to continue
to cut rates for the large or target risks at the expense of
the small average policyholders, and the right to continue
to discriminate among their own policyholders. Their
objectives are cloaked under the guise of a crusade for
“rugged individualism,” “to keep the business out of a
strait jacket,” and for “minimum” regulation and keep-
ing politics and government out of private enterprise.
This smokescreen will not blind our Legislature to the
primary consideration involved, namely, the protection
of the public interest.

Here in Massachusetts we adopted many years ago
two much more rigid rate regulatory laws than are con-
tained in House, Nos. 1090 and 1327, namely, the regula-
tion of Workmen’s Compensation (House, No. 1911) and
Compulsory Motor Vehicle Inability Insurance Rates
(House, No. 1927). No rate can be used under the Work-
men’s Compensation Law until approved by the Insur-
ance Commissioner, and under the Compulsory Motor
Vehicle Liability Insurance Law the Insurance Commis-
sioner actually establishes and fixes the rates. There is
no provision for deviation or competition in these rates.

The cost of regulation under the bills we would recom-
mend will be relatively inconsequential; for example, in
New York, which has a much larger volume of insurance
business than Massachusetts, the cost was only $54,000
in the last fiscal year, and that State for over twenty-five
years has had a “prior approval” law.

As to the contentions that the All-Industrv bills are
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designed to operate adversely to the interests of some
stock companies, we quote from the testimony given
before the Insurance Committee in March, 1947, by Mr.
Ray Murphy, General Counsel of the Association of
Casualty and Surety Companies, comprising both the
bureau and non-bureau stock companies of America, a
former Insurance Commissioner of the State of lowa, and
former National Commander of the American Legion,
who appeared in support of House, No. 1090 and House,
No. 1327, and who opposed House, No. 1084 and House,
No. 1085 and other similar bills.

Gentlemen, we have heard a great deal about rigid regulation. I
wonder if to the intelligent members of this committee that it has not
already occurred that representatives of capital stock insurance com-
panies appearing before you (in behalf of the All-Industry bills) must
be either dupes or double dyed villains. Either we have sold our-
selves down the river to some dictatorship or some alien form of gov-
ernment, not American, or else we must be awful chumps. Why is it
that more than two hundred members of the National Board of Fire
Underwriters, why is it that almost sixty-sLx, or about ten to one, of
our members favor the All-Industry bill? Is it possible that we are so
dumb that we are going to tie ourselves up in a strait-jacket. They
say, well, yes, you have bureau members. Yes. We have thirty-five
and we have thirty-one who are not. But if that is not convincing,
what about the National Association of Independent Insurers? They
have some of the very small companies and also the biggest automobile
writers in the whole world, who number among them the State Farm
Mutual at Bloomington, Illinois, independent from the word “go”,
a company that started from scratch and against all this monopolistic
control. They have achieved, many of them, a great position in the
insurance world, yet they are here supporting House, No. 1090, the
All-Industry bill. Why is it, Gentlemen? Are wr e completely devoid
of sense? After some twenty-two months of careful study of these bills,
after the passage of PublicLaw 15, is it possible we have lost our reason,
or sense of discretion? Is it possible that we are all that dumb?

Mr. Ray Berry, General Counsel of the National Board
of Fire Underwriters, representing practically all the stock
fire companies doing business in this State, strongly
supported House, No. 1327 (fire bill) and strenuously
opposed the principles embodied in House, No. 1084 and
other similar bills, before our Committee on Insurance.
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Space will not permit us to quote from the great num-
ber of authorities supporting the conclusions of the mi-
nority, nor even to give a rs£ume of the record of the
hearings had on this important matter, but they are
available to any member of the Legislature.

The majority report also fails entirely to mention the
most important legislation which it is necessary that the
several States should enact in order to avoid federal con-
trol, — to wit, an anti-monopoly bill. Failure to enact
such a bill in New York caused the Governor of that State
recently to veto the fair-trade practices bill and to permit
the rate regulatory bill to die on prorogation night in the
Assembly on the grounds that the fair-trade and rate
regulation bills granted a cloak of protection to insurance
companies for otherwise illegal practices and price-fixing
combinations without any accompanying legislation to
prohibit insurance companies from monopolizing or at-
tempting to monopolize the insurance business.

We feel that anti-monopoly legislation must be passed
in Massachusetts if we are also going to grant the im-
munities provided by the various bills recommended.

A proposed draft of legislation to accomplish this result
follows:

Section 1. Chapter 93 of the GeneralLaws is hereby amended by
inserting after section 2 the following section:

Section 2A. Every person who shall monopolize or attempt to
monopolize or combine or conspire with any other person or persons
to monopolize any part of the business of insurance within or without
the commonwealth shall be deemed to have committed an illegal
practice. No practice, how'ever, shall be deemed illegal which is
otherwise specifically permitted by statute or regulated by law.

Section 2. Section three of said chapter ninety-three, as appear-
ing in the Tercentenary Edition, is hereby amended by striking out,
in lines five and six, the words “preceding section” and inserting in
place thereof the words: section two or section two A.

Section 3. Section four of said chapter ninety-three, as so appear-
ing, is hereby amended by adding after the word “two” in line five
the words: or section two A.

Section 4. Section nine of said chapter ninety-three, as so appear-
ing, is hereby amended by inserting after the word “commodities”
in line four the word: insurance.
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We respectfully submit that practically every insurance
organization doing business in this country in collabora-
tion with the Insurance Commissioners of the United
States, and after a most exhaustive study of the problems
involved, arrived at the conclusion that the All-Industry
bills presented the most satisfactory solution for the pro-
tection of the general public. Our own study of almost
two years convinces us of the soundness of this conclusion,
and we recommend House, No. 1090 and House, No.
1327 as bills which safeguard the citizens of the Com-

monwealth.
Respectfully submitted,

CHARLES J. INNES.
JOHN E. POWERS.

Sen
Sen
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In view of the fact that I have not had opportunity
to study the Majority Report of the Committee, inas-
much as it was only read to me just before filing, I cannot
in justice to the importance and magnitude of the sub-
ject matter sign it without reservations.

1. I concur in the statement of facts therein contained,
and am in general agreement with all the proposed drafts
of legislation.

2. My objections are directed only to parts of the
proposed rating law, so called.

(a) Our present law, section 104 of chapter 175, Gen-
eral Laws, should be retained. A reading of that section
will amply justify this statement.

( b ) Provisions should be specifically written into a rat-
ing law, which, with the prior right of judicial review,
should compel adjustment, by way of refund or increase
charge, in those cases where the rates are found to have
been excessive, unduly discriminatory or inadequate, as
of the date of filing.

(c) A rating law should further provide facilities for
filing and approval of rates by the Insurance Commis-
sioner before use, when so desired. Whenever rates are
used under such a choice, then they should not be set
aside except upon proof of fraud.

A. JOHN SERINO.

STATEMENT BY REPRESENTATIVE SERINO.
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In the Year One Thousand Nine Hundred and Forty-Seven.

An Act relative to the regulation of rates for

FIRE, MARINE AND INLAND MARINE INSURANCE AND TO

RATING ORGANIZATIONS.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 The General Laws are hereby amended by insert
2 ing after chapter 175, the following new chapter;

3

4 Section 1. This chapter shall be known and may
5 be cited as the Fire, Marine and Inland Marine Rate
6 Regulatory Latv.
7 Section 2. Purpose of Chapter. The purpose of
8 this chapter is to promote the public welfare by
9 regulating insurance rates to the end that they shall

10 not be excessive, inadequate or unfairly discrimina-
-11 tory, and to authorize and regulate co-operative
12 action among insurers in rate making and in other
13 matters within the scope of this chapter. Nothing

PROPOSED LEGISLATION.

Appendix A.

Cfte Commontoealtj) of

Chapter 175A.
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14 in this chapter is intended (1) to prohibit or dis-
-15 courage reasonable competition, or (2) to prohibit,
16 or encourage except to the extent necessary to ac-
-17 complish the aforementioned purpose, uniformity in
18 insurance rates, rating systems, rating plans or prac-
-19 tices. This chapter shall be liberally interpreted to
20 carry into effect the provisions of this section.
21 Section S. Definitions. The following words, as
22 used in this chapter, unless the text otherwise re-
-23 quires or a different meaning is specifically required,
24 shall be
25 “Commissioner”, the commissioner of insurance.
26 “Company”, all corporations, associations, part-
-27 nerships or individuals engaged as principals in the
28 business of insurance.
29 “Insurance Company” or “Insurer”, the same
30 meaning as company.
31 Section 4- Scope of Act. This act applies to
32 risks located in this commonwealth insured by in-
-33 surance companies authorized to transact business in
34 this commonwealth under the first, second or third
35 clauses of section forty-seven of chapter one hundred
36 and seventy-five. Inland marine insurance shall be
37 deemed to include insurance now or hereafter defined
38 by statute, or by interpretation thereof, or if not so
39 defined or interpreted, by ruling of the commissioner
40 of insurance, hereinafter referred to as commissioner,
41 or as established by general custom of the business,
42 as inland marine insurance.
43 This act shall not apply
44 (a) To reinsurance, other than joint reinsurance
45 to the extent stated in section twelve.
46 ( b ) To insurance of vessels or craft, their cargoes,
47 marine builders’ risks, marine protection and in-
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demnity, or other risks commonly insured under
marine, as distinguished from inland marine, in-
surance policies.

48
49

50
(c) To insurance of hulls of aircraft, including

their accessories and equipment, or against liability
arising out of the ownership, maintenance or use of
aircraft.

51
52
53
54

(d) To motor vehicle insurance, nor to insurance
against liability arising out of the ownership, main-
tenance or use of motor vehicles.

55

56

57

If any kind of insurance, subdivision or combina-
tion thereof, or type of coverage, subject to this act,
is also subject to regulation by another rate regu-
latory act of this commonwealth, an insurer to which
both acts are otherwise applicable shall file with the
commissioner, a designation as to which rate regu-
latory act shall be applicable to it with respect to
such kind of insurance, subdivision or combination
thereof, or type of coverage.

58
59
60
61
62
63
64
65
66

Section 5. Making of Rates. (a) Rates shall be
made in accordance with the following provisions;

67
68

1. Manual, minimum, class rates, rating schedules
or rating plans, shall be made and adopted, except
in the case of specific inland marine rates on risks
specially rated, and except in the case of special rates
on other than inland marine risks where manual,
minimum, class rates, rating schedules or rating plans
are not readily available.

69
70
71
79t z

73
74
75

2. Rates shall not be excessive, inadequate or un-
fairly discriminatory between risks involving es-
sentially the same rate-making factors.

76
77

78
3. Due consideration shall be given to past and

prospective loss experience within and outside this
commonwealth, to the conflagration and catastrophe

79
80

81
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82 hazards, to a reasonable margin for underwriting
83 profit and contingencies, to dividends, savings or
84 unabsorbed premium deposits allowed or returned
85 by insurers to their policyholders, members or sub-
-86 scribers, to past and prospective expenses both
87 countrywide and those specially applicable to this
88 commonwealth, and to all other relevant factors
89 within and outside this commonwealth; and in the
90 case of fire insurance rates consideration shall be
91 given to the experience of the fire insurance business
92 during a period of not less than the most recent five-
-93 year period for which such experience is available.
94 (6) Except to the extent necessary to meet the
95 provisions of subdivision two of subsection (a) of
96 this section, uniformity among insurers in any
97 matters within the scope of this section is neither re-
-98 quired nor prohibited.
99 (c) Rates made in accordance with this section

100 may be used subject to the provisions of this act.
101 (d) Nothing in this section or in this act shall
102 abridge or restrict the freedom of contract between
103 insurers and agents or brokers with respect to com-
-104 missions or between insurers and their employees with
105 respect to compensation.
106 (e) Two or more insurers who by virtue of their
107 business associations in the United States represent
108 themselves to be or are customarily known as an
109 “insurance company group”, or similar insurance
110 trade designation, shall have the right to make the
111 same filings or to use the same rates for each such
112 insurer subject to the provisions of paragraphs one,
113 two and three of subsection (o) of this section; and
114 nothing contained in this act shall be construed to
115 prohibit an agreement to make the same filings or
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use the same rates and concerted action in connec-
tion with such filings or rates by such insurers. This
subsection shall not apply to two or more insurers
who are not under the same common executive or
general management or control and who act in con-
cert in underwriting groups or pools.

116
117
118
119
120
121
122 Section 6. Rate Filings. (a) Every insurer shall

file with the commissioner or his designated repre-
sentative, except as to inland marine risks which by
general custom of the business are not written ac-
cording to manual rates or rating plans, every manual,
minimum, class rate, rating schedule or rating plan,
every other rating rule, every special rate on other
than inland marine risks as provided for in section
four (a) one, and every modification of any of the
foregoing which it proposes to use. Every such filing
shall state the effective date thereof which shall not
be prior to the filing date and such filing shall indi-
cate the character and extent of the coverage con-
templated. The commissioner may require an in-
surer to furnish the information upon which it
supports a filing. Any filing may be supported by
(1) the experience or judgment of the insurer or
rating organization making the filing, (2) the ex-
perience of other insurers or rating organizations,
(3) any other credible information, or (4) any other
relevant factors. A filing and supporting information
shall be open to public inspection after the filing be-
comes effective. Specific inland marine rates on risks
specially rated, made by a rating organization, shall
be filed with the commissioner.

123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146

(b ) An insurer may satisfy its obligation to make
such filings by becoming a member of, or a subscriber
to, a licensed rating organization which makes such

147
148
149
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150 filings, and by authorizing the commissioner to ac-
-151 cept such filings on its behalf; provided, that nothing
152 contained in this act shall be construed as requiring
153 any insurer to become a member of or a subscriber
154 to any rating organization.
155 (c) Under such rules and regulations as he shall
156 adopt the commissioner may, by written order, sus-
-157 pend or modify the requirement of filing as to any
158 kind of insurance, subdivision or combination thereof,
159 or as to classes of risks, the rates for which cannot
160 practicably be filed before they are used. Such
161 orders, rules and regulations shall be made known to
162 insurers and rating organizations affected thereby.
163 The commissioner may make such examination as he
164 may deem advisable to ascertain whether any rates
165 affected by such order meet the standards set forth
166 in subdivision two of subsection (a) of section four.
167 ( d) Upon the written application of the insured,
168 stating his reasons therefor, filed with and approved
169 by the commissioner, a rate in excess of that pro-
-170 vided by a filing otherwise applicable may be used
171 on any specific risk.
172 (e ) Beginning ninety days after the effective date
173 of this act no insurer shall make or issue a contract
174 or policy except in accordance with the filings which
175 are in effect for said insurer as provided in this act
176 or in accordance with subsections (c) or (d) of this
177 section. This subsection shall not apply to contracts
178 or policies for inland marine risks as to which filings
179 are not required.
180 Section 7. Disapproval of Filings. (a) If at
181 any time the commissioner finds that a filing does
182 not meet the requirements of this act, he shall, after
183 a hearing held upon not less than ten days’ written
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notice, specifying the matters to be considered at
such hearing, to every insurer and rating organization
which made such filing, issue an order specifying in
what respects he finds that such filing fails to meet
the requirements of this act, and stating when, within
a reasonable period thereafter, such filing shall be
deemed no longer effective. Copies of said order shall
be sent to every such insurer and rating organization.

184
185
186
187
188
189

190
191

(6) Any person or organization aggrieved with
respect to any filing which is in effect may make
written application to the commissioner for a hearing
thereon, provided, however, that the insurer or
rating organization that made the filing shall not be
authorized to proceed under this subsection. Such
application shall specify the grounds to be relied
upon by the applicant. If the commissioner shall
find that the application is made in good faith, that
the applicant would be so aggrieved if his grounds
are established, and that such grounds otherwise
justify holding such a hearing, he shall, within thirty
days after receipt of such application, hold a hearing
upon not less than ten days’ written notice to the
applicant and to every insurer and rating organiza-
tion which made such filing.
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If, after such hearing, the commissioner finds that
the filing does not meet the requirements of this act,
he shall issue an order specifying in what respects he
finds that such filing fails to meet the requirements
of this act, and stating when, within a reasonable
period thereafter, such filing shall be deemed no
longer effective. Copies of said order shall be sent
to the applicant and to every such insurer and rating-
organization .
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Section 8. Rating Organizations. (a) A corpora-217
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218 tion, an unincorporated association, a partnership
219 or an individual, whether located within or outside
220 this commonwealth, may make application to the
221 commissioner for license as a rating organization for
222 such kinds of insurance, or subdivision or class of
223 risk or a part or combination thereof as are specified
224 in its application and shall file therewith (1) a copy
225 of its constitution, its articles of agreement or asso-
-226 elation or its certificate of incorporation, and of its
227 by-laws, rules and regulations governing the conduct
228 of its business, (2) a list of its members and sub-
-229 scribers, (3) the name and address of a resident of this
230 commonwealth upon whom notices or orders of the
231 commissioner or process affecting such rating organ-
-232 ization may be served and (4) a statement of its
233 qualifications as a rating organization. If the com-
-234 missioner finds that the applicant is competent, trust-
-235 worthy and otherwise qualified to act as a rating
236 organization and that its constitution, articles of
237 agreement or association or certificate of incorpora-
-238 tion, and its by-laws, rules and regulations governing
239 the conduct of its business conform to the require-
-240 ments of law, he shall issue a license specifying the
241 kinds of insurance, or subdivision or class of risk or
242 part or combination thereof for which the applicant
243 is authorized to act as a rating organization. Every
244 such application shall be granted or denied in whole
245 or in part by the commissioner within sixty days of
246 the date of its filing with him. Licenses issued pur-
-247 suant to this section shall remain in effect for three
248 years unless sooner suspended or revoked by the
249 commissioner. The fee for said license shall be
250 twenty-five dollars. Licenses issued pursuant to this
251 section may be suspended or revoked by the commis-
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sioner, after hearing upon notice, in the event the
rating organization ceases to meet the requirements
of this subsection. Every rating organization shall
notify the commissioner promptly of every change in
(1) its constitution, its articles of agreement or asso-
ciation, or its certificate of incorporation, and its
by-laws, rules and regulations governing the conduct
of its business, (2) its list of members and subscribers
and (3) the name and address of the resident of this
commonwealth designated by it upon whom notices
or orders of the commissioner or process affecting
such rating organization may be served.
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(b) Subject to rules and regulations which have
been approved by the commissioner as reasonable,
each rating organization shall permit any insurer
qualifying thereunder, not a member, to be a sub-
scriber to its rating services for any kind of insurance,
subdivision, or class of risk or a part or combination
thereof for which it is authorized to act as a rating
organization. Notice of proposed changes in such
rules and regulations shall be given to subscribers.
Each rating organization shall furnish its rating serv-
ices without discrimination to its members and sub-
scribers. The reasonableness of any rule or regula-
tion in its application to subscribers, or the refusal
of any rating organization to admit a qualified insurer
as a subscriber, shall, at the request of any subscriber
or any such insurer, be reviewed by the commissioner
at a hearing held upon at least ten days’ written
notice to such rating organization and to such sub-
scriber or insurer. If the commissioner finds that
such rule or regulation is unreasonable in its appli-
cation to subscribers, he shall order that such rule or
regulation shall not be applicable to subscribers. If
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286 the rating organization fails to grant or reject a
287 qualified insurer’s application for subscribership
288 within thirty days after it was made, such insurer
289 may request a review by the commissioner as if the
290 application had been rejected. If the commissioner
291 finds that such insurer has been refused admittance
292 to the rating organization as a subscriber without
293 justification, he shall order the rating organization
294 to admit such insurer as a subscriber. If he finds
295 that the action of the rating organization was justi-
-296 fied, he shall make an order affirming its action.
297 (c) No rating organization shall adopt any rule
298 the effect of which would be to prohibit or regulate
299 the payment of dividends, savings or unabsorbed
300 premium deposits allowed or returned by insurers
301 to their policyholders, members or subscribers.
302 (d) Co-operation among rating organizations or
303 among rating organizations and insurers in rate
304 making or in other matters within the scope of this
305 act is hereby authorized, provided the filings result-
-306 ing from such co-operation are subject to all the pro-
-307 visions of this act which are applicable to filings
308 generally. The commissioner may review such co-
-309 operative activities and practices and if, after a
310 hearing, he finds that any such activity or practice
311 is unfair or unreasonable or otherwise inconsistent
312 with the provisions of this act, he may issue a written
313 order specifying in what respects such activity or
314 practice is unfair or unreasonable or otherwise in-
-315 consistent with the provisions of this act, and re-
-316 quiring the discontinuance of such activity or prac-
-317 tice.
318 (e) Any rating organization may provide for the
319 examination of policies, daily reports, binders, re-
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320 newal certificates, endorsements or other evidences
of insurance, or the cancellation thereof, and may
make reasonable rules governing their submission.
Such rules shall contain a provision that in the event
any insurer does not within sixty days furnish satis-
factory evidence to the rating organization of the
correction of any error or omission previously called
to its attention by the rating organization, it shall
be the duty of the rating organization to notify the
commissioner thereof. All information so submitted
for examination shall be confidential.
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331 (/) Any rating organization may subscribe for or

purchase actuarial, technical or other services, and
such services shall be available to all members and
subscribers without discrimination.

332
333
334
335 (</) A rating organization may restrict its mem-

bership or subscribership provided the commissioner
deems it to be in the public interest.

336
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Section 9. Deviations. Every member of or
subscriber to a rating organization shall adhere to
the filings made on its behalf by such organization
except that any such insurer may make written
application to the commissioner for permission to
file a deviation from the class rates, schedules, rating
plans or rules respecting any kind of insurance, or
class of risk within a kind of insurance, or combina-
tion thereof. Such application shall specify the basis
for the modification and a copy thereof shall also be
sent simultaneously to such rating organization. The
commissioner shall set a time and place for a hearing
at which the insurer and such rating organization
may be heard and shall give them not less than ten
days’ written notice thereof. In the event the com-
missioner is advised by the rating organization that
it does not desire a hearing lie may, upon the consent
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355 of the applicant, waive such hearing. In considering
356 the application for permission to file such deviation
357 the commissioner shall give consideration to the
358 available statistics and the principles for rate making-
-359 as provided in section four of this act. The commis-
-360 sioner shall issue an order permitting the deviation
361 for such insurer to be filed if he finds it to be justified
362 and it shall thereupon become effective. He shall
363 issue an order denying such application if he finds
364 that the resulting premiums would be excessive,
365 inadequate or unfairly discriminatory. Each devia-
-366 tion permitted to be filed shall be effective for a
367 period of one year from the date of such permission
368 unless terminated sooner with the approval of the
369 commissioner.
370 Section 10. Appeal by Minority. Any member
371 of or subscriber to a rating organization may appeal
372 to the commissioner from the action or decision of
373 such rating organization in approving or rejecting
374 any proposed change in or addition to the filings of
375 such rating organization and the commissioner shall,
376 after a hearing held upon not less than ten days’
377 written notice to the appellant and to such rating-
-378 organization, issue an order approving the action
379 or decision of such rating organization or directing-
-380 it to give further consideration to such proposal, or,
381 if such appeal is from the action or decision of the
382 rating organization in rejecting a proposed addition
383 to its filings, he may, in the event he finds that such
384 action or decision was unreasonable, issue an order
385 directing the rating organization to make an addition
386 to its filings, on behalf of its members and subscribers,
387 in a manner consistent with his findings, within a
388 reasonable time after the issuance of such order.
389 Section 11. Information to he furnished Insureds
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Hearings and Appeals of Insureds. Every rating
organization and every insurer which makes its own
rates shall, within a reasonable time after receiving
written request therefor and upon payment of such
reasonable charge as it may make, furnish to any
insured affected by a rate made by it, or to the
authorized representative of such insured, all perti-
nent information as to such rate. Every rating organi-
zation and every insurer which makes its own rates
shall provide within this commonwealth reasonable
means whereby any person aggrieved by the appli-
cation of its rating system may be heard, in person
or by his authorized representative, on his written
request to review the manner in which such rating
system has been applied in connection with the in-
surance afforded him. If the rating organization or
insurer fails to grant or reject such request within
thirty days after it is made, the applicant may pro-
ceed in the same manner as if his application had
been rejected. Any party affected by the action of
such rating organization or such insurer on such
request may, within thirty days after written notice
of such section, appeal to the commissioner, who,
after a hearing held upon not less than ten days'
written notice to the appellant and to such rating
organization or insurer, may affirm or reverse such
action.
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Section 12. Advisory Organizations. (a) Every
group, association or other organization of insurers,
whether located within or outside this common-

wealth, which assists insurers which make their own
filings or rating organizations in rate making, by the
collection and furnishing of loss or expense statistics,
or by the submission of recommendations, but which
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424 does not make filings under this act, shall be known
425 as an advisory organization.
426 (6) Every advisory organization shall file with the
427 commissioner (1) a copy of its constitution, its articles
428 of agreement or association or its certificate of in-
-429 corporation and of its by-laws, rules and regulations
430 governing its activities, (2) a list of its members, (3)
431 the name and address of a resident of this common-
-432 wealth upon whom notices or orders of the commis-
-433 sioner or process issued at his direction may be
434 served, and (4) an agreement that the commissioner
435 may examine such advisory organization in accord-
-436 ance with the provisions of section thirteen of this
437 act.
438 (c) If, after a hearing, the commissioner finds that
439 the furnishing of such information or assistance
440 involves any act or practice which is unfair or un-
-441 reasonable or otherwise inconsistent with the pro-
-442 visions of this act, he may issue a written order
443 specifying in what respects such act or practice is
444 unfair or unreasonable or otherwise inconsistent with
445 the provisions of this act, and requiring the discon-
-446 tinuance of such act or practice.
447 (d) No insurer which makes its own filings nor
448 any rating organization shall support its filings by
449 statistics or adopt rate making recommendations,
450 furnished to it by an advisory organization which
451 has not complied with this section or with an order
452 of the commissioner involving such statistics or
453 recommendations issued under subsection (c) of this
454 section. If the commissioner finds such insurer or
455 rating organization to be in violation of this sub-
-456 section he may issue an order requiring the discon-
-457 tinuance of such violation.
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Section 13. Joint Underwriting or Joint Reinsur-
ance. (a) Every group, association or other organ-
ization of insurers which engages in joint under-
writing or joint reinsurance, shall be subject to
regulation with respect thereto as herein provided,
subject, however, with respect to joint underwriting,
to all other provisions of this act and, with respect to
joint reinsurance, to sections thirteen and sixteen
to twenty of this act.
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(b ) If, after a hearing, the commissioner finds that
any activity or practice of any such group, associa-
tion or other organization is unfair or unreasonable
or otherwise inconsistent with the provisions of this
act, he may issue a written order specifying in what
respects such activity or practice is unfair or un-
reasonable or otherwise inconsistent with the pro-
visions of this act, and requiring the discontinuance
of such activity or practice.
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Section 1/+ . Examinations. The commissioner
shall, at least once in five years, make or cause to be
made an examination of each rating organization
licensed in this commonwealth as provided in sec-
tion seven and he may, as often as he may deem it
expedient, make or cause to be made an examination
of each advisory organization referred to in section
eleven and of each group, association or other or-
ganization referred to in section twelve. The reason-
able costs of any such examination shall be paid by
the rating organization, advisory organization, or
group, association or other organization examined
upon presentation to it of a detailed account of such
costs. The officers, manager, agents and employees
of such rating organization, advisory organization,
or group, association or other organization may be
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492 examined at any time under oath and shall exhibit
493 all books, records, accounts, documents, or agree-
-494 ments governing its method of operation. In lieu
495 ofany such examination the commissioner may accept
496 the report of an examination made by the insurance
497 supervisory official of another state, pursuant to the
498 laws of such state.
499 Section 15. Rate Administration. (a) Record-
-500 ing and reporting of loss and expense experience:
501 The commissioner shall promulgate reasonable rules
502 and statistical plans, reasonably adapted to each of
503 the rating systems on file with him, which may be
504 modified from time to time and which shall be used
505 thereafter by each insurer in the recording and re-
-506 porting of its loss and countrywide expense experience
507 in order that the experience of all insurers may be
508 made available at least annually in such form and
509 detail as may be necessary to aid him in determining
510 whether rating systems comply with the standards
511 set forth in section four. Such rules and plans may
512 also provide for the recording and reporting of ex-
-513 pense experience items which are specially applicable
514 to this commonwealth and are not susceptible of
515 determination by a prorating of countrywide expense
516 experience. In promulgating such rules and plans,
517 the commissioner shall give due consideration to the
518 rating systems on file with him and, in order that
519 such rules and plans may be as uniform as is practi-
-520 cable among the several states, to the rules and to the
521 form of the plans used for such rating systems in
522 other states. No insurer shall be required to record
523 or report its loss experience on a classification basis
524 that is inconsistent with the rating system filed by it.
525 The commissioner may designate one or more rating



SENATE —No. 610. [May50

526 organizations or other agencies to assist him in
527 gathering such experience and making compilations
528 thereof, and such compilations shall be made avail-
529 able, subject to reasonable rules promulgated by the
530 commissioner, to insurers and rating organizations
531 ( b ) Interchange of rating plan data: Reasonable
532 rules and plans may be promulgated by the commis-
533 sioner for the interchange of data necessary for the
534 application of rating plans.
535 (c) Consultation with other states: In order to
536 further uniform administration of rate regulatory
537 laws, the commissioner and every insurer and rating
538 organization may exchange information and ex-
539 perience data with insurance supervisory officials,
540 insurers and rating organizations in other states and
541 may consult and co-operate with them with respect
542 to rate making and the application of rating systems.
543 (d) Rules and regulations: The commissioner
544 may make reasonable rules and regulations necessary
545 to effect the purposes of this act.
546 Section 16. False or Misleading Information.
547 No person or organization shall wilfully withhold
548 information from, or knowingly give false or mislead-
549 ing information to, the commissioner, any statistical
550 agency designated by the commissioner, any rating
551 organization, or any insurer, which will affect the
552 rates or premiums chargeable under this act. A
553 violation of this section shall subject the one guilty
554 of such violation to the penalties provided in section
555 sixteen of this act.
556 Section 17. Penalties. Any person or organi-
557 zation wilfully violating any provision of this act,
558 shall be subject to a penalty of not more than five
559 hundred dollars for each such violation. Such penalty
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560 may be in addition to any other penalty provided by
561 law.
562 The commissioner may suspend the license of any
563 rating organization or insurer which fails to comply
564 with an order of the commissioner within the time
565 limited by such order, or any extension thereof which
566 the commissioner may grant. The commissioner
567 shall not suspend the license of any rating organiza-
-568 tion or insurer for failure to comply with an order
569 until the time prescribed for an appeal therefrom has
570 expired or if an appeal has been taken, until such
571 order has been affirmed. The commissioner may
572 determine when a suspension of license shall become
573 effective and it shall remain in effect for the period
574 fixed by him, unless he modifies or rescinds such
575 suspension, or until the order upon which such sus-
-576 pension is based is modified, rescinded or reversed.
577 No penalty shall be imposed and no license shall
578 be suspended or revoked except upon a written order
579 of the commissioner, stating his findings, made after
580 a hearing held upon not less than ten days’ written
581 notice to such person or organization specifying the
582 alleged violation.
583 Section 18. Hearing Procedure and Judicial Re-
-584 view. (a) Any insurer or rating organization ag-
-585 grieved by any order or decision of the commissioner
586 made without a hearing, may, within thirty days
587 after notice of the order to the insurer or organiza-
-588 tion, make written request to the commissioner for
589 a hearing thereon. The commissioner shall hear
590 such party or parties within thirty days after receipt
591 of such request and shall give not less than fifteen
592 days’ written notice of the time and place of the
593 hearing. Within thirty days after such hearing the
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commissioner shall affirm, reverse or modify his
previous action, specifying his reasons therefor.
Pending such hearing and decision thereon the com-
missioner may suspend or postpone the effective date
of his previous action.
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(5) Nothing contained in this act shall require the
observance at any hearing of formal rules of pleading
or evidence.

599
(500

601
(c) Any order or decision of the commissioner

shall be subject to review, which shall be on the
basis of the record of the proceedings before the com-
missioner and shall not be limited to questions of law
by appeal to the supreme judicial court at the in-
stance of any party in interest.
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The court shall determine whether the filing of the
appeal shall operate as a stay of any such order or
decision of the commissioner. The court may, in
disposing of the issue before it, modify, affirm or
reverse the order or decision of the commissioner in
whole or in part.

(308
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Section 19. Laws repealed. Section one hundred
and four of chapter one hundred and seventy-five
is hereby repealed. All laws or parts of laws in-
consistent with the provisions of this act are hereby
repealed.
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Section 20. Constitutionality. —lf any section,
subsection, subdivision, paragraph, sentence or clause
of this act is held invalid or unconstitutional, such
decision shall not affect the remaining portions of
this act.
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Section 21. Effective Date. This act shall take
effect October first, nineteen hundred and forty-
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In the Year One Thousand Nine Hundred and Forty-Seven.

An Act relative to the regulation of rates for

CERTAIN CASUALTY INSURANCE, INCLUDING FIDELITY,

SURETY AND GUARANTY BONDS AND FOR ALL OTHER

FORMS OF MOTOR VEHICLE INSURANCE AND TO THE

REGULATION OF RATING ORGANIZATIONS.

1 The General Laws are hereby amended by inserting
2 after chapter 175 the following new chapter:

6

4 Section 1. This chapter shall be known and may
5 be cited as the Casualty and Surety Rate Regulatory
6 Law.

7 Section 2. Purpose of Chapter. The purpose
8 of this chapter is to promote the public welfare by
9 regulating insurance rates to the end that they shall

10 not be excessive, inadequate or unfairly discrimina-
-11 tory, and to authorize and regulate co-operative
12 action among insurers in rate making and in other
13 matters within the scope of this chapter. Nothing-
-14 in this chapter is intended (1) to prohibit or dis-

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

Appendix B.

C&c Commontocaltf) of Massachusetts

Chapter 1758.
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15 courage reasonable competition, or (2) to prohibit,
or encourage except to the extent necessary to ac-
complish the aforementioned purpose, uniformity
in insurance rates, rating systems, rating plans or
practices. This chapter shall be liberally interpreted
to carry into effect the provisions of this section.

16
17
18
19

20
Section 3. Definitions. The following words, as

used in this chapter, unless the text otherwise re-
quires or a different meaning is specifically required,
shall be

21
22

23
24

“Commissioner”, the commissioner of insurance.25
“Company”, all corporations, associations, part-

nerships or individuals engaged as principals in the
business of insurance.

26
27
28

“Insurance Company” or “Insurer”, the same
meaning as company.

29
30

Section 4- Scope of Act. This act applies to
risks and operations in this commonwealth insured by
insurance companies authorized to transact business
in this commonwealth under subdivisions ( d), (e)
and (/) of the second clause, under the third, fourth,
and fifth clauses, under subdivisions ( b ) and (c) of
the sixth clause, and under the seventh, eighth, ninth
and twelfth clauses of section forty-seven of chapter
one hundred and seventy-five, and shall not apply
to reinsurance, other than joint reinsurance to the
extent stated in section twelve, insurance against loss
of or damage to aircraft or against liability arising
out of the ownership, maintenance or use of aircraft,
nor to compulsory motor vehicle liability insur-
ance.

31
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If any kind of insurance, subdivision or combina-
tion thereof, or type of coverage, subject to this act, is
also subject to regulation by another rate regulatory

46
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act of this commonwealth, an insurer to which both
acts are otherwise applicable shall file with the com-
missioner a designation as to which rate regulatory
act shall be applicable to it with respect to such kuid
of insurance, subdivision or combination thereof, or
type of coverage.

49
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Section 5. Making of Rates. (a) All rates shall
be made in accordance with the following provi-

oo
56

sions6/

1. Due consideration shall be given to past and
prospective loss experience within and outside this
commonwealth, to catastrophe hazards, if any, to a
reasonable margin for underwriting profit and con-
tingencies, to dividends, savings or unabsorbed
premium deposits allowed or returned by insurers to
their policyholders, members or subscribers, to past
and prospective expenses both countrywide and those
specially applicable to this commonwealth, and to
all other relevant factors within and outside this
commonwealth.
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69 2. The systems of expense provisions included in

the rates for use by any insurer or group of insurers
may differ from those of other insurers or groups of
insurers to reflect the requirements of the operating
methods of any such insurer or group with respect
to any kind of insurance, or with respect to any sub-
division or combination thereof for which subdivi-
sion or combination separate expense provisions are
applicable.

70
71

7/z

73
74
75

76
77
78 3. Risks may be grouped by classifications for

the establishment of rates and minimum premiums.
Classification rates may be modified to produce rates
for individual risks in accordance with rating plans
which establish standards for measuring variations

79
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83 in hazards or expense provisions, or both. Such
84 standards may measure any differences among risk
85 that can be demonstrated to have a probable effect
86 upon losses or expense:
87 4. Rates shall not be excessive, inadequate or
88 unfairly discriminatory
89 (5) Except to the extent necessary to meet the
90 provisions of subdivision four of subsection (a) of
91 this section, uniformity among insurers in any matter
92 within the scope of this section is neither required nor
93 prohibited.
94 (c) Nothing in this section shall be taken to pro-
95 hibit as unreasonable or unfairly discriminatory the
96 establishment of classifications or modifications of
97 classifications or risks based upon size, expense,
98 management, individual experience, purpose of in-
99 surance, location or dispersion of hazard, or any other
100 reasonable considerations, provided such classifica-
101 tions and modifications apply to all risks under the
102 same or substantially similar circumstances or condi-
103 tion
104 ( d) Nothing in this section or in this act shall
105 abridge or restrict the freedom of contract between
106 insurers and agents or brokers with respect to com-
107 missions or between insurers and their employees
108 with respect to compensation.
109 (e) Two or more insurers who by virtue of their
110 business associations in the United States represent
111 themselves to be or are customarily known as an
112 “insurance company group”, or similar insurance
113 trade designation, shall have the right to make the
114 same filings or to use the same rates for each such
115 insurer subject to the provisions of subdivisions one
116 through four of subsection (a) of this section; and
117 nothing contained in this act shall be construed to
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118 prohibit an agreement to make the same filings or
119 use the same rates and concerted action in connection
120 with such filings or rates by such insurers.
121 This subsection shall not apply to two or more
122 insurers who are not under the same common execu-
-123 tive or general management or control and who act
124 in concert in underwriting groups or pools.
125 Section 6. Filing of Rates and Rating Informa-
-126 tion. (a) Every insurer shall file with the com-
-127 missioner or his designated representative every
128 manual of classifications, rules and rates, every rating
129 plan and every modification of any of the foregoing
130 which it proposes to use. Every such filing shall
131 state the effective date thereof, which shall not be
132 prior to the filing date and such filing shall indicate
133 the character and extent of the coverage contem-
-134 plated. The commissioner may require such insurer
135 to furnish the information upon which it supports
136 such filing. Any filing may be supported by (1) the
137 experience or judgment of the insurer or rating or-
-138 ganization making the filing, (2) the experience of
139 other insurers or rating organizations, or (3) any
140 other factors which the insurer or rating organization
141 deems relevant. A filing and any supporting infor-
-142 mation shall be open to public inspection after the
143 filing becomes effective.
144 (6) An insurer may satisfy its obligation to make
145 such filings by becoming a member of, or a sub-

-146 scriber to a licensed rating organization which makes
147 such filings, and by authorizing the commissioner
148 to accept such filings on its behalf; provided, that
149 nothing contained in this act shall be construed as
150 requiring any insurer to become a member of or a
151 subscriber to any rating organization.
152 (c) Under such rules and regulations as he shall
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adopt the commissioner may, by written order,
suspend or modify the requirement of filing as to
any kind of insurance, subdivision or combination
thereof, or as to classes of risks, the rates for which
cannot practically be filed before they are used.
Such orders, rules and regulations shall be made
known to insurers and rating organizations affected
thereby. The commissioner may make such exam-
ination as he may deem advisable to ascertain whether
any rates affected by such order meet the standards
set forth in subdivision 4 of subsection (a) of section
four.
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(d) Upon the written application of the insured,
stating his reasons therefor, filed with and approved
by the commissioner, a rate in excess of that provided
by a filing otherwise applicable may be used on any
specific risk.
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(e) Beginning ninety days after the effective date
of this act no insurer shall make or issue a contract
or policy except in accordance with filings made by
or for said insurer as provided in this act or in
accordance with subsection (c) of this section.
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Section 7. Disapproval of Filings; Removal of
Unfair Discrimination. (a) If at any time the
commissioner finds that a filing does not meet the
requirements of this act, he shall, after a hearing held
uponnot less than ten days’ written notice, specifying
the matters to be considered at such hearing, to
every insurer and rating organization which made
such filing, issue an order specifying in what respects
he finds that such filing fails to meet the require-
ments of this act, and stating when, within a reason-
able period thereafter, such filing shall be deemed no
longer effective. Copies of said order shall be sent
to every such insurer and rating organization.
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(5) An}r person or organization aggrieved with
respect to any filing which is in effect may make
written application to the commissioner for a hearing
thereon, provided, however, that the insurer or rating-
organization that made the filing shall not be author-
ized to proceed under this subsection. Such applica-
tion shall specify the grounds to be relied upon by
the applicant. If the commissioner shall find that
the application is made in good faith, that the
applicant would be so aggrieved if his grounds are

established, and that such grounds otherwise justify
holding such a hearing, he shall, within thirty days
after receipt of such application, hold a hearing upon
not less than ten days’ written notice to the appli-
cant and to every insurer and rating organization
which made such filing. If, after such hearing, the
commissioner finds that the filing does not meet the
requirements of this act, he shall issue an order
specifying in what respects he finds that such filing
fails to meet the requirements of this act, and stating
when, within a reasonable period thereafter, such
filing shall be deemed no longer effective. Copies of
said order shall be sent to the applicant and to every
such insurer and rating organization.
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Section 8. Rating Organizations. ■— (a) A corpora-
tion, an unincorporated association, a partnership or
an individual, whether located within or outside this
commonwealth, may make application to the com-
missioner for license as a rating organization for such
kinds of insurance or subdivisions thereof as are speci-
fied in its application and shall file therewith (1) a

copy of its constitution, its articles of agreement or
association or its certificate of incorporation, and of
its by-laws, rules and regulations governing the con-
duct of its business, (2) a list of its members and sub-
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scribers, (3) the name and address of a resident of
this commonwealth upon whom notices or orders of
the commissioner of process affecting such rating
organization may be served and (4) a statement of
its qualifications as a rating organization. If the
commissioner finds that the applicant is competent,
trustworthy and otherwise qualified to act as a rating
organization and that its constitution, articles of
agreement or association or certificate of incorpora-
tion, and its by-laws, rules and regulations governing
the conduct of its business conform to the require-
ments of law, he shall issue a license specifying the
kinds of insurance or subdivisions thereof for which
the applicant is authorized to act as a rating organi-
zation. Every such application shall be granted or
denied in whole or in part by the commissioner
within sixty days of the date of its filing with him.
Licenses issued pursuant to this section shall remain
in effect for three years unless sooner suspended or
revoked by the commissioner. The fee for said license
shall be twenty-five dollars. Licenses issued pursuant
to this section may be suspended or revoked by the
commissioner, after hearing upon notice, in the event
the rating organization ceases to meet the require-
ments of this subsection. Every rating organization
shall notify the commissioner promptly of every
change in (1) its constitution, its articles of agree-
ment of association or its certificate of incorporation,
and its by-laws, rules and regulations governing the
conduct of its business, (2) its list of members and
subscribers and (3) the name and address of the
resident of this commonwealth designated by it
upon whom notices or orders of the commissioner or
process affecting such rating organization may be
served.
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258 (6) Subject to rules and regulations which have
259 been approved by the commissioner as reasonable,
260 each rating organization shall permit any insurer
261 qualifying thereunder, not a member, to be a sub-
-262 scriber to its rating services for any kind of insurance
263 or subdivision thereof for which it is authorized to
264 act as a rating organization. Notice of proposed
265 changes in such rules and regulations shall be given
266 to subscribers. Each rating organization shall fur-
267 nish its rating services without discrimination to
268 its members and subscribers. The reasonableness of
269 any rule or regulation in its application to subscrib-
270 ers, or the refusal of any rating organization to admit
271 a qualified insurer as a subscriber, shall, at the request
272 of any subscriber or any such insurer, be reviewed by
273 the commissioner at a hearing held upon at least ten
274 days’ written notice to such rating organization and
275 to such subscriber or insurer. If the commissioner
276 finds that such rule or regulation is unreasonable in
277 its application to subscribers, he shall order that
278 such rule or regulation shall not be applicable to
279 subscribers. If the rating organization fails to grant
280 or reject a qualified insurer’s application for sub-
281 scribership within thirty days after it was made, such
282 insurer may request a review by the commissioner
283 as if the application had been rejected. If the corn-
284 missioner finds that such insurer has been refused
285 admittance to the rating organization as a subscriber
286 without justification, he shall order the rating or-
287 ganization to admit such insurer as a subscriber.
288 If he finds that the action of the rating organization
289 was justified, he shall make an order affirming its
290 action.
291 (c) No rating organization shall adopt any rule
292 the effect of which would be to prohibit or regulate
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the payment of dividends, savings or unabsorbed
premium deposits allowed or returned by insurers
to their policyholders, members or subscribers.
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(d) Co-operation among rating organizations or
among rating organizations and insurers in rate
making or in other matters within the scope of this
act is hereby authorized, provided the filings result-
ing from such co-operation are subject to all the pro-
visions of this act which are applicable to filings
generally. The commissioner may review such co-
operative activities and practices and if, after a
hearing, he finds that any such activity or practice
is unfair or unreasonable or otherwise inconsistent
with the provisions of this act, he may issue a written
order specifying in what respects such activity or
practice is unfair or unreasonable or otherwise incon-
sistent with the provisions of this act, and requiring
the discontinuance of such activity or practice.
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(e) A rating organization may restrict its mem-
bership or subscribership provided the commissioner
deems it to be in the public interest.
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Section 9. Deviations. Every member of or sub-
scriber to a rating organization shall adhere to the
filings made on its behalf by such organization except
that any such insurer may make written application
to the commissioner for permission to file a uniform
percentage decrease or increase to be applied to the
premiums produced by the rating system so filed for
a kind of insurance, or for a class of insurance which
is found by the commissioner to be a proper rating
unit for the application of such uniform percentage
decrease or increase, or for a subdivision of a kind of
insurance (1) comprised of a group of manual classi-
fications which is treated as a separate unit for rate
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327 making purposes, or (2) for which separate expense
328 provisions are included in the filings of the rating
329 organization. Such application shall specify the basis
330 for the modification and shall be accompanied by the
331 data upon which the applicant relies. A copy of the
332 application and data shall be sent simultaneously to
333 such rating organization. The commissioner shall
334 set a time and place for a hearing at which the insurer
335 and such rating organization may be heard and shall
336 give them not less than ten days’ written notice
337 thereof. In the event the commissioner is advised
338 by the rating organization that it does not desire a
339 hearing he may, upon the consent of the applicant,
340 waive such hearing. The commissioner shall issue
341 an order permitting the modification for such insurer
342 to be filed if he finds it to be justified and it shall
343 thereupon become effective. He shall issue an order
344 denying such application if he finds that the modifi-
-345 cation is not justified or that the resulting premiums
346 would be excessive, inadequate or unfairly discrimi-
-347 natory. Each deviation permitted to be filed shall
348 be effective for a period of one year from the date of
349 such permission unless terminated sooner with the
350 approval of the commissioner.
351 Section 10. Appeal by Minority.-—-Any member
352 of or subscriber to a rating organization may appeal
353 to the commissioner from the action or decision of
354 such rating organization in approving or rejecting
355 any proposed change in or addition to the filings of
356 such rating organization and the commissioner shall,
357 after a hearing held upon not less than ten days’
358 written notice to the appellant and to such rating
359 organization, issue an order approving the action or
360 decision of such rating organization or directing it to
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361 give further consideration to such proposal, or, if
362 such appeal is from the action or decision of the rating
363 organization in rejecting a proposed addition to its
364 filings, he may, in the event he finds that such action
365 or decision was unreasonable, issue an order directing
366 the rating organization to make an addition to its
367 filings, on behalf of its members and subscribers, in
368 a manner consistent with his findings, within a reason-
369 able time after the issuance of such order.
370 If such appeal is based upon the failure of the
371 rating organization to make a filing on behalf of such
372 member or subscriber which is based on a system of
373 expense provisions which differs, in accordance with
374 the right granted in subdivision two of subsection
375 (a) of section four, from the system of expense pro-
376 visions included in a filing made by the rating or-
377 ganization, the commissioner shall, if he grants the
378 appeal, order the rating organization to make the
379 requested filing for use by the appellant. In decid-
380 ing such appeal the commissioner shall apply the
381 standards set forth in section four.
382 Section 11. Information to be furnished Insureds
383 Hearings and Appeals of Insureds. Every rating
384 organization and every insurer which makes its own
385 rates shall, within a reasonable time after receiving
386 written request therefor and upon payment of such
387 reasonable charge as it may make, furnish to any
388 insured affected by a rate made by it, or to the au-
389 thorized representative of such insured, all pertinent
390 information as to such rate.
391 Every rating organization and every insurer which
392 makes its own rates shall provide within this com-
393 monwealth reasonable means whereby any person
394 aggrieved by the application of its rating system may
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be heard, in person or by his authorized representa-
tive, on his written request to review the manner in
which such rating system has been applied in connec-
tion with the insurance afforded him. If the rating
organization or insurer fails to grant or reject such
request within thirty days after it is made, the appli-
cant may proceed in the same manner as if his appli-
cation had been rejected. Any party affected by the
action of such rating organization or such insurer on
such request may, within thirty days after written
notice of such action, appeal to the commissioner,
who, after a hearing held uponnot less than ten days’
written notice to the appellant and to such rating
organization or insurer, may affirm or reverse such
action.
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Section 12. Advisory Organizations. (a) Every
group, association or other organization of insurers,
whether located within or outside this common-
wealth, which assists insurers which make their own
filings or rating organizations in rate making, by
the collection and furnishing of loss or expense statis-
tics, or by the submission of recommendations, but
which does not make filings under this act, shall be
known as an advisory organization.
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(6) Every advisory organization shall file with the
commissioner (1) a copy of its constitution, its
articles of agreement or association or its certificate
of incorporation and of its by-laws, rules and . regu-
lations governing its activities, (2) a list of its mem-

bers, (3) the name and address of a resident of this
commonwealth upon whom notices or orders of the
commissioner or process issued at his direction may
be served, and (4) an agreement that the commis-
sioner may examine such advisory organization in
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accordance with the provisions of section thirteen of
this act.
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(c) If, after a hearing, the commissioner finds that
the furnishing of such information or assistance in-
volves any act or practice which is unfair or unreason-
able or otherwise inconsistent with the provisions of
this act, he may issue a written order specifying in
what respects such act or practice is unfair or un-
reasonable or otherwise inconsistent with the pro-
visions of this act, and requiring the discontinuance
of such act or practice.
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(d) No insurer which makes its own filings nor
any rating organization shall support its filings by
statistics or adopt rate-making recommendations,
furnished to it by an advisory organization which
has not complied with this section or with an order
of the commissioner involving such statistics or
recommendations issued under subsection (c) of this
section. If the commissioner finds such insurer or
rating organization to be in violation of this sub-
section he may issue an order requiring the discon-
tinuance of such violation.
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Section 13. Joint Underwriting or Joint Rein-
surance. (a) Every group, association or other
organization of insurers which engages in joint under-
writing or joint reinsurance, shall be subject to regu-
lation with respect thereto as herein provided, sub-
ject, however, with respect to joint underwriting, to
all other provisions of this act and, with respect to
joint reinsurance, to sections thirteen and seventeen
to twenty-one of this act.
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(5) If, after a hearing, the commissioner finds that
any activity or practice of any such group, associa-
tion or other organization is unfair or unreasonable
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or otherwise inconsistent with the provisions of this
act, he may issue a written order specifying in what
respects such activity or practice is unfair or un-
reasonable or otherwise inconsistent with the pro-
visions of the act, and requiring the discontinuance
of such activity or practice.
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Section 14- Examinations. The commissioner
shall, at least once in five years, make or cause to be
made an examination of each rating organization
licensed in this commonwealth as provided in section
seven and he may, as often as he may deem it ex-
pedient, make or cause to be made an examination
of each advisory organization referred to in section
eleven and of each group, association or other or-
ganization referred to in section twelve. The reason-
able costs of any such examination shall be paid by
the rating organization, advisory organization, or
group, association or other organization examined
upon presentation to it of a detailed account of such
costs. The officers, manager, agents and employees
of such rating organization, advisory organization
or group, association or other organization may be
examined at any time under oath and shall exhibit
all books, records, accounts, documents, or agree-
ments governing its method of operation. In lieu
of any such examination the commissioner may
accept the report of an examination made by the
insurance supervisory official of another state, pur-
suant to the laws of such state.
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Section 15. Rate Administration. (a) Record-
ing and report of loss and expense experience;
The commissioner shall promulgate reasonable rules
and statistical plans, reasonably adapted to each of
the rating systems on file with him, which may be
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modified from time to time and which shall be used
thereafter by each insurer in the recording and re-
porting of its loss and countrywide expense experi-
ence, in order that the experience of all insurers may
be made available at least annually in such form and
detail as may be necessary to aid him in determin-
ing whether rating systems comply with the stand-
ards set forth in section four. Such rules and plans
may also provide for the recording and reporting of
expense experience items which are specially appli-
cable to this commonwealth and are not susceptible
of determination by a prorating of countrywide ex-
pense experience. In promulgating such rules and
plans, the commissioner shall give due consideration
to the rating systems on file with him and, in order
that such rules and plans may be as uniform as is
practicable among the several states, to the rules and
to the form of the plans used for such rating systems
in other states. No insurer shall be required to
record or report its loss experience on a classification
basis that is inconsistent with the rating system filed
by it. The commissioner may designate one or more
rating organizations or other agencies to assist him
in gathering such experience and making compila-
tions thereof, and such compilations shall be made
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available, subject to reasonable rules promulgated
by the commissioner, to insurers and rating organi-
zations.
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(6) Interchange of rating plan data; Reasonable
rules and plans may be promulgated by the commis-
sioner for the interchange of data necessary for the
application of rating plans.
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(c) Consultation with other states: In order to

further uniform administration of rate regulatory
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d

531 laws, the commissioner and every insurer and rating-
-532 organization may exchange information and ex-
-533 perience data with insurance supervisory officials,
534 insurers and rating organizations in other states and
535 may consult and co-operate with them with respect
536 to rate making and the application of rating systems.
537 (d) Rules and regulations: The commissioner may
538 make reasonable rules and regulations necessary to
539 effect the purpose of this act.
540 Section 16. False or Misleading Information.
541 No person or organization shall wilfully withhold
542 information from, or knowingly give false or mis-
-543 leading information to, the commissioner, any statis-
-544 tical agency designated by the commissioner, any
545 rating organization, or any insurer, which will affect
546 the rates or premiums chargeable under this act.
547 A violation of this section shall subject the one
548 guilty of such violation to the penalties provided in
549 section seventeen of this act.

550 Section 17. Assigned Risks. Agreements may
551 be made among insurers with respect to the equitable
552 apportionment among them of insurance which may
553 be afforded applicants who are in good faith entitled
554 to but who are unable to procure such insurance
555 through ordinary methods and such insurers may
556 agree among themselves on the use of reasonable
557 rate modifications for such insurance, such agree-
-558 ments and rate modifications to be subject to the
559 approval of the commissioner.
560 Section 18. Penalties. Any person or organiza-
-561 tion wilfully violating any provision of this act, shall
562 be subject to a penalty of not more than five hundred
563 dollars for each such violation. Such penalty may
564 be in addition to any other penalty provided by law.
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565 The commissioner may suspend the license of any

566 rating organization or insurer which fails to comply
567 with an order of the commissioner within the time
568 limited by such order, or any extension thereof which
569 the commissioner may grant. The commissioner
570 shall not suspend the license of any rating organiza-
571 tion or insurer for failure to comply with an order
572 until the time prescribed for an appeal therefrom has
573 expired or, if an appeal has been taken, until such
574 order has been affirmed.
575 The commissioner may determine when a suspen-
-576 sion of license shall become effective and it shall
577 remain in effect for the period fixed by him, unless he
578 modifies or rescinds such suspension, or until the
579 order upon which such suspension is based is modified,
580 rescinded or reversed. No license shall be suspended
581 or revoked except upon a written order of the com-
582 missioner, stating his findings, made after a hearing
583 held upon not less than ten days’ written notice to
584 such organization specifying the alleged violation.
585 Section 19. Hearing Procedure and Judicial Re-
586 view. (a) Any insurer or rating organization ag-

587 grieved by any order or decision of the commissioner
588 made without a hearing, may, within thirty days
589 after notice of the order to the insurer or organiza-
590 tion, make written request to the commissioner for a
591 hearing thereon. The commissioner shall hear such
592 party or parties within thirty days after receipt of
593 such request and shall give not less than fifteen days’
594 written notice of the time and place of the hearing.
595 Within thirty days after such hearing the commis-
596 sioner shall affirm, reverse or modify his previous
597 action, specifying his reasons therefor. Pending such
598 hearing and decision thereon the commissioner may
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599 suspend or postpone the effective date of his previoi
600 action.
601 (6) Nothing contained in this act shall require the
602 observance at any hearing of formal rules of pleading
603 or evidence.
604 (c) Any order or decision of the commissioner shall
605 be subject to review, which shall be on the basis of
606 the record of the proceedings before the commis-
-607 sioner and shall not be limited to questions of law,
608 by appeal to the Supreme Judicial Court at the
609 instance of any party in interest.
610 The court shall determine whether the filing of the
611 appeal shall operate as a stay of any such order or
612 decision of the commissioner. The court ma3r

, in
613 disposing of the issue before it, modify, affirm or
614 reverse the order or decision of the commissioner in
615 whole or in part.
616 Section 20. Repealed. All laws or parts
617 of laws inconsistent with the provisions of this act
618 are hereby repealed.
619 Section 21. Constitutionality. If any section,
620 subsection, subdivision, paragraph, sentence or clause
621 of this act is held invalid or unconstitutional, such
622 decision shall not affect the remaining portions of
623 this act.
624 Section 22. Effective Date. This act shall take
625 effect October first, nineteen hundred and forty-
-626 seven.



SENATE No. 610. [May72

In the Year One Thousand Nine Hundred and Forty-Seven.

An Act relative to rates for workmen’s compensa-

tion INSURANCE.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Section 52 of chapter 152 of the Gen-
-2 eral Laws, as appearing in the Tercentenary Edition,
3 is hereby amended by inserting in the seventh line
4 thereof, after the word “insurance”, the words:
5 or, if it is a member of or subscriber to a rating or-
-6 ganization licensed under section fifty-two C, au-
-7 thorize such rating organization to file with the Com-
-8 missioner of Insurance on its behalf, so as to read
9 as follows; Section 52. Any insurance company

10 authorized to transact business in this common-
-11 wealth under subdivision ( b) or (e) of the sixth clause
12 of section forty-seven of chapter one hundred and
13 seventy-five may, except as provided in clause (c) of
14 section fifty-four of said chapter, insure the payment
15 of the compensation provided for by this chapter,
16 and when any such company insures the payment of
17 such compensation it shall file with the commissioner
18 of insurance or, if it is a member of or subscriber to a

Appendix C.
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19 rating organization licensed under section fifty-two
20 C, authorize such rating organization to file with the
21 commissioner of insurance on its behalf its classihca-
-22 tion of risks and premiums relating thereto and sub-
-23 sequent proposed classifications or premiums, which
24 shall not take effect until approved by the commis-
-25 sioner of insurance as not excessive, inadequate or
26 unfairly discriminatory for the risks to which they
27 respectively apply. When a hling is not accom-
-28 panied by the information upon which the insurer
29 supports such filing, and the commissioner does not
30 have sufficient information to determine whether such
31 filing meets the requirements of this chapter, he may
32 require such insurer to furnish the information upon
33 which it supports such filing. Any filing may be
34 supported by (1) the experience or judgment of the
35 insurer or rating organization making the filing, (2)
36 the experience of other insurers or rating organiza-
-37 tions, or (3) any other factors which the insurer or
38 rating organization deems relevant. Upon petition
39 of the company or of any other party aggrieved the
40 opinion of the commissioner shall be subject to review
41 by the supreme judicial court. The commissioner
42 may withdraw his approval.

1 Section 2. Said chapter 152 is hereby further
2 amended by inserting after section 528 the following
3 new sections:
4 Section 52C. (a) A corporation, an unincorpo-
-5 rated association, a partnership, or an individual,
6 located within this commonwealth, may make appli-
-7 cation to the commissioner of insurance for license
8 as a rating organization and shall hie therewith (1)
9 a copy of its constitution, its articles of agreement or
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association or its certificate of incorporation, and of
its by-laws, rules and regulations governing the con-
duct of its business, (2) a list of its members and
subscribers, (3) the name and address of a resident
of this commonwealth upon whom notices or orders
of the commissioner of insurance or process affecting
such rating organization may be served and (4) a
statement of its qualifications as a rating organiza-
tion. If the commissioner of insurance finds that the
applicant is competent, trustworthy and otherwise
qualified to act as a rating organization and that its
constitution, articles of agreement or association or
certificate of incorporation, and its by-laws, rules
and regulations governing the conduct of its business
conform to the requirements of law, he shall issue a
license authorizing it to act as a rating organization.
Every such application shall be granted or denied in
whole or in part by the commissioner of insurance
within sixty days of the date of its filing with him.
licenses issued pursuant to this section shall remain
in effect for three years unless sooner suspended or
revoked by the commissioner of insurance. The fee
for said license shall be twenty-five dollars. Licenses
issued pursuant to this section may be suspended or
revoked by the commissioner of insurance, after
hearing upon notice, in the event the rating organiza-
tion ceases to meet the requirements of this chapter.
Every rating organization shall notify the commis-
sioner of insurance promptly of every change in (1) its
constitution, its articles of agreement or association
or its certificate of incorporation, and its by-laws,
rules and regulations governing the conduct of its
business, (2) its list of members and subscribers and
(3) the name and address of the resident of this

10
11
12
13
14
15
16
17
18
19
20
21
99

23
24
25
26
27
28
29
30
31
296Z

33
34
35
36
37
38
39
40
41
42
43



No. 610.1947.] SENATE 75

I

4

44 commonwealth designated by it upon whom notices
45 or orders of the commissioner of insurance or process
46 affecting such rating organization may be served.
47 (b) Subject to the rules and regulations which have
48 been approved by the commissioner of insurance as
49 reasonable, each rating organization shall permit any
50 insurer not a member, to be a subscriber to its rating
51 services. Notice of proposed changes in such rules
52 and regulations shall be given to subscribers. Each
53 rating organization shall furnish its rating services
54 without discrimination to its members and sub-
-55 scribers. The reasonableness of any rule or regula-
-56 tion in its application to subscribers, or the refusal
57 of any rating organization to admit an insurer as a
58 subscriber, shall at the request of any subscriber or
59 any such insurer, be reviewed by the commissioner
60 of insurance at a hearing held uponat least ten days ’

61 written notice to such rating organization and to such
62 subscriber or insurer. If the commissioner of insur-
-63 ance finds that such rule or regulation is unreasonable
64 in its application to subscribers, he shall order that
65 such rule or regulation shall not be applicable to
66 subscribers. If the rating organization fails to grant
67 or reject an insurer’s application for subscribership
68 within thirty days after it was made, the insurer
69 may request a review by the commissioner of insur-
-70 ance as if the application had been rejected. If the
71 commissioner of insurance finds that the insurer has
72 been refused admittance to the rating organization as

73 a subscriber without justification, he shall order the
74 rating organization to admit the insurer as a sub-
-75 scriber. If he finds that the action of the rating
76 organization was justified, he shall make an order
77 affirming its action.
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(c) No rating organization shall adopt any rule the
effect of which would be to prohibit or regulate the
payment of dividends, savings or unabsorbed pre-
mium deposits allowed or returned by insurers to
their policyholders, members or subscribers.
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83 (d) Co-operation among rating organizations or

among rating organizations and insurers in rate
making or in other matters within the scope of this
act is hereby authorized, provided the filings result-
ing from such co-operation are subject to all the
provisions of this act which are applicable to filings
generally. The commissioner of insurance may re-
view such co-operative activities and practices and
if, after a hearing, he finds that any such activity
or practice is unfair or unreasonable or otherwise
inconsistent with the provisions of this chapter, he
may issue a written order specifying in what respects
such activity or practice is unfair or unreasonable or
otherwise inconsistent with the provisions of this
chapter, and requiring the discontinuance of such
activity or practice.
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(e) The commissioner of insurance shall, at least
once in five years, make or cause to be made an
examination of each rating organization licensed in
this commonwealth as provided in this section. The
reasonable cost of any such examination shall be paid
by the rating organization examined upon presenta-
tion to it of a detailed account of such costs. The
officers, manager, agents and employees of such
rating organization may be examined at any time
under oath and shall exhibit all books, records, ac-
counts, documents or agreements governing its
method of operation.
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The commissioner of insurance shall furnish two11l
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a

112 copies of the examination report to the organization,
113 group or association examined and shall notify such
114 organization, group or association that it may, within
115 twenty days thereafter, request a hearing on said
116 report or on any facts or recommendations therein.
117 Before filing any such report for public inspection,
118 the commissioner of insurance shall grant a hearing
119 to the organization, group or association examined.
120 The commissioner of insurance may withhold the
121 report of any such examination from public inspec-
-122 tion for such time as he may deem proper.
123 (/) All rates shall be made in accordance with the
124 following provisions: (1) Due consideration shall
125 be given to past and prospective loss experience within
126 and outside this commonwealth, to catastrophe haz-
-127 ards, if any, to a reasonable margin for underwriting
128 profit and contingencies, to dividends, savings or
129 unabsorbed premium deposits allowed or returned by
130 insurers to their policyholders, members or sub-
-131 scribers, and to past and prospective expenses both
132 countrywide and those specially applicable to this
133 commonwealth, and to all other relevant factors
134 within and outside this commonwealth; (2) The
135 systems of expense provisions included in the rates
136 for use by any insurer or group of insurers may
137 differ from those of other insurers or groups of in-
-138 surers to reflect the requirements of the operating
139 methods of any such insurer or group of insurers.
140 (g) Nothing in this chapter shall abridge or re-
-141 strict the freedom of contract between insurers and
142 agents or brokers, or between agents and brokers,
143 nor affect the customary right of insurers, agents or
144 brokers to pay to or receive from each other, corn-
-145 mission or brokerage; nor shall it abridge or restrict
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the freedom of contract between insurers, agents or
brokers and their employees with respect to com-

146
147
148 pensation.

Section 52D. Any member of or subscriber to a
rating organization may appeal to the commissioner
from the action or decision of such rating organiza-
tion in approving or rejecting any proposed change
in or addition to the filings of such rating organization
and the commissioner shall, after a hearing held upon
not less than ten days written notice to the appellant
and to such rating organization, issue an order ap-
proving the action or decision of such rating organiza-
tion or directing it to give further consideration to
such proposal, or, if such appeal is from the action
or decision of the rating organization in rejecting a
proposed addition to its filings, he may, in the event
he finds that such action or decision was unreason-

able, issue an order directing the rating organization
to make an addition to its filings, on behalf of its
members and subscribers, in a manner consistent
with his findings, within a reasonable time after the
issuance of such order. In deciding such appeal the
commissioner of insurance shall apply the standards
set forth in section fifty-two.
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Section 52E. Penalties. Any person or organi-
zation wilfully violating any provision of this act,
shall be subject to a penalty of not more than five
hundred dollars for each such violation. Such pen-
alty may be in addition to any other penalty provided
by law. The commissioner may suspend the license
of any rating organization or insurer which fails to
comply with an order of the commissioner within the
time limited by such order, or any extension thereof
which the commissioner may grant. The commis-
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sioner shall not suspend the license of any rating
organization or insurer for failure to comply with an
order until the time prescribed for an appeal there-
from has expired, or, if an appeal has been taken,
until such order has been affirmed. The commis-
sioner may determine when a suspension of license
shall become effective and it shall remain in effect
for a period fixed by him, unless he modifies or re-
scinds such suspension, or until the order upon which
such suspension is based is modified, rescinded or
reversed. No license shall be suspended or revoked
except upon a written order of the commissioner,
stating his findings, made after a hearing held upon
not less than ten days’ written notice to such organi-
zation specifying the alleged violation.
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Section 52F. Hearing Procedure and Judicial Re-
view. (a) Any insurer or rating organization ag-
grieved by any order or decision of the commissioner
made without a hearing, may, within thirty days
after notice of the order to the insurer or organiza-
tion, make written request to the commissioner for a
hearing thereon. The commissioner shall hear such
party or parties within thirty days after receipt of
such request and shall give not less than fifteen days’
written notice of the time and place of the hearing.
Within thirty days after such hearing the commis-
sioner shall affirm, reverse or modify his previous
action, specifying his reasons therefor. Pending such
hearing and decision thereon the commissioner may
suspend or postpone the effective date of his previous
action.
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(5) Nothing contained in this act shall require the
observance at any hearing of formal rules of pleading
or evidence.
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(c) Any order or decision of the commissioner shall
be subject to review, which shall be on the basis of
the record of the proceedings before the commis-
sioner and shall not be limited to questions of law,
by appeal to the Supreme Judicial Court at the in-
stance of any party in interest.
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The court shall determine whether the filing of the
appeal shall operate as a stay of any such order or
decision of the commissioner. The court, may, in
disposing of the issue before it, modify, affirm or re-
verse the order or decision of the commissioner in
whole or in part.
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Section 52G. Constitutionality. —lf any section,
subsection, subdivision, paragraph, sentence or clause
of this act is held invalid or unconstitutional, such
decision shall not affect the remaining portions of
this act.
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Section 52H. Effective Date. This act shall take

effect January first, nineteen hundred and forty-
eight.
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I
In the Year One Thousand Nine Hundred and Forty-Seven.

An Act relating to rates and policies of accident

AND HEALTH INSURANCE.

Be it enacted by the Senate and House of Representatives
in General Court assembled , and by the authority of the
same, as follows:

1 Chapter 175 of the General Laws is hereby amended
2 by inserting after section 108 thereof the following
3 new sections:
4 Section 108A. No policy of insurance against loss
5 or expense from the sickness, or from the bodily
6 injury or death by accident of the insured shall be
7 issued or delivered to any person in this state nor shall
8 any application, rider or endorsement be used in con-
-9 nection therewith until a copy of the form thereof and

10 of the classification of risks and the premium rates
11 have been filed with the commissioner of insurance.
12 Section 1088. No such policy shall be issued, nor

13 shall any application, rider or endorsement be used in
14 connection therewith, until the expiration of thirty
15 days after it has been so filed unless the commissioner
16 shall sooner give his written approval thereto.
17 Section 108C. The commissioner may, within
18 thirty days after the filing of any such form, disap-

Appendix D.
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19 prove such form (1) if the benefits provided therein
20 are unreasonable in relation to the premium charged,
21 or (2) if it contains a provision or provisions which
22 are unjust, unfair, inequitable, misleading, deceptive
23 or encourage misrepresentation of such policy. If the
24 commissioner shall notify the insurer which has filed
25 any such form that it does not comply with the pro-
-26 visions of this section or section one hundred and eight,
27 it shall be unlawful thereafter for such insurer to issue
28 such form or use it in connection with any policy.
29 In such notice the commissioner shall specify the
30 reasons for his disapproval and state that a hearing
31 will be granted within twenty days after request in
32 writing by the insurer.
33 Section 1081). The commissioner may at any
34 time, after a hearing of which not less than twenty
35 days’ written notice shall have been given to the
36 insurer, withdraw his approval of any such form on
37 any of the grounds stated in section one hundred and
38 eight C. It shall be unlawful for the insurer to issue
39 such form or use it in connection with any policy
40 after the effective date of such withdrawal ofapproval.
41 The notice of any such hearing shall specify the
42 matters to be considered at such hearing and any
43 decision affirming disapproval or directing with-
-44 drawal of approval under this section shall be in
45 writing and shall specify the reasons therefor.
46 Section 108E. Any person or company aggrieved
47 by any action, order, finding or decision of the com-
-48 missioner under section one hundred and eight D
49 may within twenty days from the filing of such mem-
-50 orandum thereof in his office file a petition in the
51 supreme judicial court for the county of Suffolk for
52 a review of such action, order, finding or decision.



SENATE No. 610.1947.] 83

I

i

53 The action, order, finding or decision of the commis-
-54 sioner shall remain in full force and effect pending the
55 final decision of the court unless the court or a justice
56 thereof after a notice to the commissioner shall by a
57 special order otherwise direct. The court shall have
58 jurisdiction in equity to modify, amend, annul, re-
-59 view or affirm such action, order, finding or decision,
60 shall review all questions of fact and of law involved
61 therein and may make any appropriate order or
62 decree.
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In the Year One Thousand Nine Hundred and Forty-Seven.

An Act relating to insurance companies, insurance
AGENTS AND INSURANCE BROKERS.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Chapter 175 of the General Laws is hereby amended
2 by inserting after section 162 thereof the following
3 new section:
4 Section 162A. An insurance company or agent
5 thereof may pay money, commission or brokerage, or
6 give or allow anything of value to a duly licensed
7 insurance broker for or on account of the solicitation
8 and negotiation of any contract or contracts of insur-
-9 ance bv such broker.

Appendix E.
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In the Year One Thousand Nine Hundred and Forty-Seven

An Act prohibiting the allowance and acceptance

OF REBATES of premiums on certain policies of

INSURANCE.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 184 of chapter 175 of the General Laws is
2 hereby amended by striking out the first sentence
3 thereof and substituting in its place the following new
4 sentence: The two preceding sections shall apply
5 to all kinds of insurance including contracts of cor-
-6 porate suretyship except insurance of vessels or craft,
7 their cargoes, marine builders’ risks, marine protec-
-8 tion and indemnity, or other risks commonly insured
9 under marine, as distinguished from inland marine,,

10 insurance policies.

Appendix F ,
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In the Year One Thousand Nine Hundred and Forty-Seven.

An Act relating to unfair methods of competition

AND UNFAIR AND DECEPTIVE ACTS AND PRACTICES IN

THE BUSINESS OF INSURANCE.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Declaration of Purpose. The pur-
-2 pose of this act is to regulate trade practices in the
3 business of insurance in accordance with the intent
4 of congress as expressed in the act of congress of
5 March nine, nineteen hundred and forty-five (Public
6 Law 15, 79th Congress), by defining, or providing
7 for the determination of, all such practices in this
8 state which constitute unfair methods of competition
9 or unfair or deceptive acts or practices and by pro-

-10 hibiting the trade practices so defined or determined.

1 Section 2. Definitions. When used in this
2 act

3 (a) “Person” shall mean any individual, cor-
-4 poration, association, partnership, reciprocal ex-
-5 change, inter-insurer, Lloyds insurer, fraternal
6 benefit society, and any other legal entity engaged

Appendix G.
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7 in the business of insurance, including agent
8 brokers and adjusters.
9 (b) “Commissioner” shall mean the commissioner

10 of insurance of this state.

1 Section 3. Unfair Methods of Competition or
2 Unfair and Deceptive Acts or Practices Prohibited.
3 No person shall engage in this state in any trade
4 practice which is defined in this act as or determined
5 pursuant to this act to be an unfair method of com-
-6 petition or an unfair or deceptive act or practice in
7 the business of insurance.

1 Section 4. Unfair Methods of Competition and
2 I 'nfair or Deceptive Acts or Practices Defined.
3 (a) The following are hereby defined as unfair
4 methods of competition and unfair and deceptive
5 acts or practices in the business of insurance:
6 (1) Misrepresentations and false advertising of
7 policy contracts. Making, issuing, circulating, or
8 causing to be made, issued or circulated, any esti-
-9 mate, illustration, circular or statement misrepre-

-10 senting the terms of any policy issued or to be issued
11 or the benefits or advantages promised thereby or
12 the dividends or share of the surplus to be received
13 thereon, or making any false or misleading statement-
id as to the dividends or share of surplus previously
15 paid on similar policies, or making any misleading
16 representation or any misrepresentation as to the
17 financial condition of any insurer, or as to the legal
18 reserve system upon which any life insurer operates,
19 or using any name or title of any policy or class
20 of policies misrepresenting the true nature thereof,
21 or making any misrepresentation to any policyholder
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22 insured in any company for the purpose of inducing
23 or tending to induce such policyholder to lapse
24 forfeit, or surrender his insurance.
25 (2) False information and advertising generally.
26 Making, publishing, disseminating, circulating or
27 placing before the public, or causing, directly or indi-
-28 rectly, to be made, published, disseminated, circu-
-29 lated or placed before the public, in a newspaper, mag-
-30 azine or other publication, or in the form of a notice,
31 circular, pamphlet, letter or poster, or over any radio
32 station, or in any other way, an advertisment, an-
-33 nouncement or statement containing any assertion,
34 representation or statement with respect to the busi-
-35 ness of insurance or with respect to any person in the
36 conduct of his insurance business, which is untrue,
37* deceptive or misleading.
38 (3) Defamation. Making, publishing, disseminat-
-39 ing or circulating, directly or indirectly, or aiding,
40 abetting or encouraging the making, publishing,
41 disseminating or circulating of any oral or written
42 statement or any pamphlet, circular, article or
43) literature which is false, or maliciously critical of or
44 derogatory to the financial condition of an insurer,
45 and which is calculated to injure any person en-
-46 gaged in the business of insurance.
47 (4) Boycott, coercion and intimidation, (a) En-
-48 tering into any agreement to commit, or by any con-
-49 certed action committing, any act of boycott,
50 coercion or intimidation resulting in or tending to
51 result in unreasonable restraint of the business of
52 insurance, or ( b ) by any act of boycott, coercion
53 or intimidation monopolizing or attempting to
54 monopolize any part of the business of insurance.
55 (5) False financial statements. Filing with any
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supervisory or other public official, or making, pub-
lishing, disseminating, circulating or delivering to
any person, or placing before the public, or causing
directly or indirectly, to be made, published, dis-

56

0/

58

59
seminated, circulated, delivered to any person, or
placed before the public, any false statement of finan-
cial condition of an insurer with intent to deceive.

60

61
62

Making any false entry in any book, report or
statement of any insurer with intent to deceive
any agent or examiner lawfully appointed to examine
into its condition or into any of its affairs, or any
public official to whom such insurer is required by
law to report, or who has authority by law to examine
into its condition or into any of its affairs, or, with
like intent, wilfully omitting to make a true entry
of any material fact pertaining to the business of
such insurer in any book, report or statement of
such insurer.
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73
74 (6) Stock operations and advisory board con-

tracts. Issuing or delivering or permitting agents,
officers, or employees to issue or deliver, agency
company stock or other capital stock, or benefit
certificates or shares in any common-law corpora-
tion, or securities or any special or advisory board
contracts or other contracts of any kind promising
returns and profits as an inducement to insurance.

75

76
77
78
79
80
81

(7) Unfair discrimination, (a) Making or per-
mitting any unfair discrimination between individuals
of the same class and equal expectation of life in
the rates charged for any contract of life insurance
or of life annuity or in the dividends or other benefits
payable thereon, or in any other of the terms and
conditions of such contract.
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(6) Making or permitting any unfair discrimina-89
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tion between individuals of the same class and of
essentially the same hazard in the amount of
premium, policy fees, or rates charged for any policy
or contract of accident or health insurance or in
the benefits payable thereunder, or in any of the
terms or conditions of such contract, or in any other
manner whatever.

90
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(8) Rebates, (a) Except as otherwise expressly

provided by law, knowingly permitting or offering
to make or making any contract of life insurance,
life annuity or accident and health insurance, or
agreement as to such contract other than as plainly
expressed in the contract issued thereon, or paying
or allowing, or giving or offering to pay, allow, or
give, directly or indirectly, as inducement to such
insurance, or annuity, any rebate of premiums pay-
able on the contract, or any special favor or ad-
vantage in the dividends of other benefits thereon,
or any valuable consideration or inducement what-
ever not specified in the contract; or giving, or
selling, or purchasing or offering to give, sell, or
purchase as inducement to such insurance or annuity
or in connection therewith, any stocks, bonds, or
other securities of any insurance company or other
corporation, association, or partnership, or any
dividends or profits accrued thereon, or anything
of value whatsoever not specified in the contract.
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( b ) Nothing in clause seven or paragraph (a) of
clause eight of this subsection shall be construed as
including within the definition of discrimination or
rebates any of the following practices: (i) in the
case of any contract of life insurance or life annuity,
paying bonuses to policyholders or otherwise abating
their premiums in whole or in part out of surplus
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124 accumulated from non-participating insurance, pro-
-125 vided that any such bonuses or abatement of pre-
-126 miums shall be fair and equitable to policyholders
127 and for the best interests of the company and its
128 policyholders; (ii) in the ease of life insurance
129 policies issued on the industrial debit plan, making
130 allowance to policyholders who have continuously
131 for a specified period made premium payments
132 directly to an office of the insurer in an amount
133 which fairly represents the saving in collection
134 expense; (iii) readjustment of the rate of premium
135 for a group insurance policy based on the loss or
136 expense experience thereunder, at the end of the
137 first or any subsequent policy year of insurance
138 thereunder, which may be made retroactive only
139 for such policy year, provided that such readjust-
-140 ments shall not be unfairly discriminatory as among
141 policy holders.

1 Section 5. Power of Commissioner. The com-
-2 missioner shall have power to examine and investi-
-3 gate into the affairs of every person engaged in the
4 business of insurance in this state in order to de-
-5 termine whether such person has been or is engaged
6 in any unfair method of competition or in any unfair
7 or deceptive act or practice prohibited by section
8 three of this act.

1 Section 6. Hearings, Witnesses, Appearances,
2 Production of Books and Service of Process. -

3 (a) Whenever the commissioner shall have reason to
4 believe that any such person has been engaged or is
5 engaging in this state in any unfair method of com-
-6 petition or any unfair or deceptive act or practice
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7 defined in section four, and that a proceeding by him
8 in respect thereto would be to the interest of the
9 public, he shall issue and serve upon such person a

10 statement of the charges in that respect and a notice
11 of a hearing thereon to be held at a time and place
12 fixed in the notice, which shall not be less than
13 ten days after the date of the service thereof.
14 (b) At the time and place fixed for such hearing,
15 such person shall have an opportunity to be heard
16 and to show cause why an order should not be made
17 by the commissioner requiring such person to cease
18 and desist from the acts, methods or practices so
19 complained of. Upon good cause shown, the com-
20 missioner shall permit any person to intervene,
21 appear and be heard at such hearing by counsel or in
22 person.
23 (c) Nothing contained in this act shall require the
24 observance at any such hearing of formal rules of
25 pleading or evidence.
26 (d) The commissioner, upon such hearing, may
27 administer oaths, examine and cross-examine wit-
28 nesses, receive oral and documentary evidence, and
29 shall have the power to subpoena witnesses, compel
30 their attendance, and require the production of
31 books, papers, records, correspondence, or other
32 documents which he deems relevant to the inquiry.
33 The commissioner, upon such hearing, may, and
34 upon the request of any party shall, cause to be made
35 a stenographic record of all the evidence and all the
36 proceedings had at such hearing. If no stenographic
37 record is made and if a judicial review is sought, the
38 commissioner shall prepare a statement of the
39 evidence and proceeding for use on review. In case
40 of a refusal of any person to comply with any sub-
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41 poena issued hereunder or to testify with respect to
42 any matter concerning which he may be lawfully
43 interrogated, the superior court of Suffolk county
44 or the county where such party resides, on applica-
-45 tion of the commissioner, may issue an order re-
-46 quiring such person to comply with such subpoena
47 and to testify; and any failure to obey any such
48 order of the court may be punished by the court
49 as a contempt thereof.
50 (e) Statements of charges, notices, orders, and
51 other processes of the commissioner under this act
52 may be served by any one duly authorized by the
53 commissioner, either in the manner provided by
54 law for service of process in civil actions, or by regis-
-55 tering and mailing a copy thereof to the person
56 affected by such statement, notice, order or other
57 process at his or its residence or principal office or
58 place of business. The verified return by the per-
-59 son so serving such statement, notice, order or other
60 process, setting forth the manner of such service,
61 shall be proof of the same, and the return postcard
62 receipt for such statement, notice, order, or other
63 process, registered and mailed as aforesaid, shall be
64 proof of the service of the same.

1 Section 7. Cease and Desist Orders and Modifica-
-2 lions Thereof. (a) If, after such hearing, the com-
-3 missioner shall determine that the method of com-
-4 petition or the act or practice in question is defined
5 in section 4 and that the person complained of has
6 engaged in such method of competition, act or prac-
-7 tice in violation of this act, he shall reduce his findings
8 to writing and shall issue and cause to be served upon
9 the person charged with the violation an order
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10 requiring such person to cease and desist from en-
-11 gaging in such method of competition, act or practice.
12 (b ) Until the expiration of the time allowed under
13 section eight (a) of this act for filing a petition for
14 review (by appeal or writ of certiorari) if no such
15 petition has been duly filed within such time or, if a
16 petition for review has been filed within such time,
17 then until the transcript of the record in the pro-
-18 ceeding has been filed in the supreme court, as
19 hereinafter provided, the commissioner may at any
20 time, upon such notice and in such manner as he
21 shall deem proper, modify or set aside in whole or
22 in part any order issued by him under this section.
23 (c) After the expiration of the time allowed for
24 filing such a petition for review if no such petition
25 has been duly filed within such time, the commis-
-26 sioner may at any time, after notice and opportunity
27 for hearing, reopen and alter, modify or set aside, in
28 whole or in part, any order issued by him under this
29 section, whenever in his opinion conditions of fact or
30 of law have so changed as to require such action or
31 if the public interest shall so require.

1 Section 8. Judicial Review of Cease and Desist
2 Orders. (a) Any person required by an order of the
3 commissioner under section seven to cease and
4 desist from engaging in an}' unfair method of compe-
-5 tition or any unfair or deceptive act or practice de-
-6 fined in section four may obtain a review of such
7 order by filing in the supreme court of Suffolk
8 county, within thirty days from the date of the serv-
-9 ice of such order, a written petition praying that the

10 order of the commissioner be set aside. A copy of
11 such petition shall be forthwith served upon the com-
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12 missioner, and thereupon the commissioner forth-
-13 with shall certify and file in such court a transcript
14 of the entire record in the proceeding, including all
15 the evidence taken and the report and order of the
16 commissioner. Upon such filing of the petition and
17 transcript such court shall have jurisdiction of the
18 proceeding and of the question determined therein,
19 shall determine whether the filing of such petition
20 shall operate as a stay of such order of the commis-
-21 sioner, and shall have power to make and enter upon
22 the pleadings, evidence, and proceedings set forth in
23 such transcript a decree modifying, affirming or re-
-24 versing the order of the commissioner, in whole or in
25 part. The findings of the commissioner as to the
26 facts, if supported by a preponderance of the evi-
-27 dence, shall be conclusive.
28 ( b ) To the extent that the order of the commis-
-29 sioner is affirmed, the court shall thereupon issue its
30 own order commanding obedience to the terms of
31 such order of the commissioner. If either party shall
32 apply to the court for leave to adduce additional
33 evidence, and shall show to the satisfaction of the
34 court that such additional evidence is material and
35 that there were reasonable grounds for the failure to
36 adduce such evidence in the proceeding before the
37 commissioner, the court may order such additional
38 evidence to be taken before the commissioner and to
39 be adduced upon the hearing in such manner and
40 upon such terms and conditions as to the court may
41 seem proper. The commissioner may modify his
42 findings of fact, or make new findings by reason of the
43 additional evidence so taken, and he shall file such
44 modified or new findings which, if supported by
45 evidence shall be conclusive, and his recom-
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46 mendation, if any, for the modification or setting
47 aside of his original order, with the return of such
48 additional evidence.
49 (c) A cease and desist order issued by the commis-
-50 sioner under section 7 shall become final
51 (1) Upon the expiration of the time allowed for
52 filing a petition for review if no such petition has
53 been duly filed within such tune; except that the
54 commissioner may thereafter modify or set aside
55 his order to the extent provided in section seven (b );

56 or
57 (2) Upon the final decision of the court if the
58 court directs that the order of the commissioner
59 be affirmed or the petition for review dismissed.
60 (d) No order of the commissioner under this act
61 or order of a court to enforce the same shall in any
62 way relieve or absolve any person affected by such
63 order from any liability under any other laws of
64 this state.

1 Section 9. Procedure as to Unfair Methods of
2 Competition and Unfair or Deceptive Acts or Practices
3 which are not Defined. (a) Whenever the commis-
-4 sioner shall have reason to believe that any person
5 engaged in the business of insurance is engaging in
6 this state in any method of competition or in any act
7 or practice in the conduct of such business which is
8 not defined in section four, that such method of
9 competition is unfair or that such act or practice is

10 unfair or deceptive and that a proceeding by him in
11 respect thereto would be to the interest of the public,
12 he may issue and serve upon such person a statement
13 of the charges in that respect and a notice of a hear-
-14 ing thereon to be held at a time and place fixed in
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15 the notice, which shall not be less than ten days
16 after the date of the service thereof. Each such
17 hearing shall be conducted in the same manner as
18 the hearings provided for in section six. The com-
-19 missioner shall, after such hearing, make a report
20 in writing in which he shall state his findings as to
21 the facts, and he shall serve a copy thereof upon such
22 person.
23 ( b ) If such report charges a violation of this act
24 and if such method of competition, act or practice
25 has not been discontinued, the (commissioner) may,
26 through the attorney general of this state, at any
27 time after thirty days after the service of such
28 report cause a petition to be filed in the supreme
29 court of this state within the district wherein the per-
-30 son resides or has his principal place of business, to
31 enjoin and restrain such person from engaging in
32 such method, act or practice. The court shall have
33 jurisdiction of the proceeding and shall have power
34 to make and enter appropriate orders in connection
35 therewith and to issue such writs as are ancillary to
36 its jurisdiction or are necessary in its judgment to
37 prevent injury to the public pendente lite. To the
38 extent that the order of the commissioner is affirmed,
39 the court shall thereupon issue its order commanding
40 obedience to the terms of such order of the com-
-41 missioner.
42 (c) A transcript of the proceedings before the (com-
-43 missioner) including all evidence taken and the report
44 and findings shall be filed with such petition. If
45 either party shall apply to the court for leave to
46 adduce additional evidence and shall show, to the
47 satisfaction of the court, that such additional evi-
-48 dence is material and there were reasonable grounds
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49 for the failure to adduce such evidence in the pro-
-50 ceeding before the (commissioner) the court may
51 order such additional evidence to be taken before
52 the (commissioner) and to be adduced upon the
53 hearing in such manner and upon such terms and
54 conditions as to the court may seem proper. The
55 (commissioner) may modify his findings of fact or
56 make new findings by reason of the additional evi-
-57 dence so taken, and he shall file such modified or new
58 findings with the return of such additional evidence.
59 ( d) If the court finds that the method of competi-
-60 tion complained of is unfair or that the act or prac-
-61 tice complained or is unfair or deceptive, that the
62 proceedings by the commissioner with respect thereto
63 is to the interest of the public and that the findings
64 of the commissioner are supported by the weight of
65 the evidence, it shall issue its order enjoining and
66 restraining the continuance of such method of com-
-67 petition, act or practice.

1 Section 10. Judicial Review by Intervenor. —lf
2 the report of the commissioner does not charge a
3 violation of this act, then any intervenor in the pro-
-4 ceedings may within thirty days after the service
5 of such report, cause a petition (notice of appeal)
6 to be filed in the supreme court of Suffolk county
7 for a review of such report. Upon such review, the
8 court shall have authority to issue appropriate orders
9 and decrees in connection therewith, including, if

10 the court finds that it is to the interest of the public,
11 orders enjoining and restraining the continuance of
12 any method of competition, act or practice which it
13 finds, notwithstanding such report of the commis-
-14 sioner, constitutes a violation of this act.



No. 610.1947.] SENATE 99

I

%

1 Section 11. Penalty. Any person who violates
2 a cease and desist order of the commissioner under
3 section seven after it has become final, and while
4 such order is in effect, shall forfeit and pay to the
5 state of Massachusetts a sum not to exceed five thou-
-6 sand dollars for each violation, which may be re-
-7 covered in a civil action. In determining the amount
8 of the penalty the question of whether the violation
9 was wilful shall be taken into consideration. Noth-

-10 ing herein shall be construed as limiting a court in
11 enforcing its own orders.

1 Section 12. Provisions of Act Additional to
2 Existing Law. The powers vested in the (commis-
-3 sioner) by this act, shall be additional to any other
4 powers to enforce any penalties, fines or forfeitures
5 authorized by law with respect to the methods, acts
6 and practices hereby declared to be unfair or de-
-7 ceptive.

1 Section 13. Immunity from Prosecution. —lf
2 any person shall ask to be excused from attending
3 and testifying or from producing any books, papers,
4 records, correspondence or other documents at any
5 hearing on the ground that the testimony or evi-
-6 dence required of him may tend to incriminate him
7 or subject him to a penalty or forfeiture, and shall
8 notwithstanding be directed to give such testimony
9 or produce such evidence, he must none the less

10 comply with such direction, but he shall not there-
-11 after be prosecuted or subjected to any penalty or
12 forfeiture for or on account of any transaction, mat-
-13 ter or thing concerning which he may testify or
14 produce evidence pursuant thereto, and no testi-
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mony so given or evidence produced shall be re-
ceived against him upon any criminal action, in-
vestigation or proceeding, provided, however, that
no such individual so testifying shall be exempt from
prosecution or punishment for any perjury commit-
ted by him while so testifying and the testimony or
evidence so given or produced shall be admissible
against him upon any criminal action, investigation
or proceeding concerning such perjury, nor shall lie
be exempt from the refusal, revocation or suspen-
sion of any license, permission or authority con-
ferred, or to be conferred, pursuant to the Insurance
Law of this state. Any such individual may exe-
cute, acknowledge and file in the office of the (com-
missioner) a statement expressly waiving such im-
munity or privilege in respect to any transaction,
matter or thing specified in such statement and
thereupon the testimony of such person or such evi-
dence in relation to such transaction, matter or thing
may be received or produced before any judge or
justice, court, tribunal, grand jury or otherwise, and
if so received or produced such individual shall not
be entitled to any immunity or privilege on account
of any testimony he may so give or evidence so
produced.
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1 Section 14. Separability Provision. —lf any pro-
-2 vision of this act, or the application of such provi-
-3 sion to any person or circumstances, shall be held
4 invalid, the remainder of the act, and the applica-
-5 tion of such provision to persons or circumstances
6 other than those as to which it is held invalid,
7 shall not be affected thereby.


