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Accompanying the ninth recommendation of the Department of 
Public Health (House, No. 102). Public Health.

Cijc ConimontoealtJj of e@assacj)usetts
In the Year One Thousand Nine Hundred and Forty-Eight.

An A ct r e l a t iv e  to a d u l t e r a t io n , m isb r a n d in g  and

DANGEROUS DRUGS.

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows:

1 Se c t io n  1. Chapter 94 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby 
4 amended by striking out section 186 and inserting
4 in place thereof the following:
5 Section 186. For the purposes of sections one
6 hundred and eighty-six to one hundred and ninety-
7 five, inclusive, an article shall be deemed to be
8 adulterated: —
9 In the case of a drug: First, if a drug sold under

10 or by a name recognized in any official compendium
11 differs from the standards of strength, quality, or
12 purity as determined by the test, if any, laid down
13 in such official compendium at the time of investiga-
14 tion, provided that no drug defined in an official
15 compendium shall be deemed to be adulterated
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16 hereunder if the standard of strength, quality, or
17 purity thereof is plainly stated upon the bottle,
18 box, or other container thereof delivered to the
19 customer, although such standard may differ from
20 that determined by the test, if any, laid down in the
21 official compendium.
22 For the purposes of sections one hundred and
23 eighty-six to one hundred and ninety-five, inclusive,
24 the term “ official compendium” shall mean the
25 official United States pharmacopoeia, the official
26 homeopathic pharmacopoeia of the United States,
27 the official national formulary, or any supplement
28 to any of them.
29 Second, if its strength or purity falls below the
30 professed standard or quality under which it is sold.
31 Third, if it consists in whole or in part of any
32 filthy, putrid, or decomposed substance.
33 Fourth, if it has been prepared, packed, or held
34 under unsanitary conditions whereby it may have
35 been contaminated with filth or whereby it may
36 have been rendered injurious to health.
37 Fifth, if it bears or contains, for purposes of color-
38 ing only, a coal tar color other than one from a
39 batch which has been certified in accordance with
40 the provisions of the Federal Food, Drug and Cos-
41 metic Act and amendments thereto.
42 Sixth, if any substance has been mixed or packed
43 therewith so as to reduce its strength, quality or
44 purity, or if any substance has been substituted
45 wholly or in part therefor.
46 Seventh, if it is dangerous to health when used
47 in the dosage or with the frequency or duration
48 prescribed, recommended, or suggested in the labeling
49 thereof.
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50 In the ca.se of confectionery: If it contains terra
51 alba, barytes, paraffine, talc, chrome yellow or other
52 mineral substance or poisonous color or flavor, or
53 other ingredient deleterious or detrimental to health,
54 or any vinous, malt or spirituous liquor or compound
55 of narcotic drug; or if it bears or contains a coal tar
56 color other than one from a batch that has been
57 certified in accordance with the provisions of the
58 Federal Food, Drug and Cosmetic Act and amend-
59 ments thereto; provided that this paragraph shall
60 not apply to any confectionery by reason of its
61 containing less than one half of one per cent by
62 volume of alcohol, derived solely from the use of
63 flavoring extracts, or to any chewing gum by reason
64 of its containing harmless non-nutritive masticatory
65 substances.
66 In the case of food: First, if any substance has
67 been mixed and packed with it so as to reduce or
68 lower or injuriously affect its quality or strength.
69 Second, if any substance has been substituted
70 wholly or in part for the article.
71 Third, if any valuable constituent of the article
72 has been wholly or in part abstracted.
73 Fourth, if it is mixed, colored, powdered, coated
74 or stained in a manner whereby damage or inferiority
75 is concealed.
76 Fifth, if it bears or contains any added poisonous
77 or deleterious ingredient which is unsafe within the
78 meaning of the regulations promulgated by the
79 department of public health for the enforcement of
80 sections one hundred and eighty-six to one hundred
81 and ninety-five, inclusive.
82 Sixth, if it consists in whole or in part of a filthy,
83 decomposed, or putrid animal or vegetable sub-



4 HOUSE No. 111. [Jan.

84 stance, or any portion of an animal which is unfit
85 for food, whether manufactured or not, or if it is the
86 product of a diseased animal, or one that has died
87 otherwise than by slaughter.
88 Seventh, if the carcass or parts of the carcass of
89 any animal shall be inflated with gas or air.
90 Eighth, if its container is composed in whole or
91 in part of any poisonous or deleterious substance
92 which may render the contents injurious to health.
93 Ninth, if it falls below the standard of purity,
94 quality, or strength which it purports or is repre-
95 sented to possess.
96 Tenth, if it bears or contains a coal tar color
97 other than one from a batch that has been certified
98 in accordance with the provisions of the Federal
99 Food, Drug and Cosmetic Act and amendments

100 thereto.
101 Eleventh, if it contains any mineral oil or mono-
102 chloroacetic acid.

1 Se c t io n  2. Chapter 94 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby
3 amended by striking out section 187 and inserting
4 in place thereof the following new section:
5 Section 187. The term “ misbranded” as used
6 in sections one hundred and eighty-six to one hundred
7 and ninety-five, inclusive, shall apply to each drug,
8 or article of food, or article which enters into the
9 composition of food, the package or label of which

10 bears any statement, design or device regarding
11 such article or the ingredients or substance con-
12 tained therein, which is false or misleading in any
13 particular, and also to any food or drug product
14 which is falsely branded as to the state or country
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15 where it was manufactured or produced. The word
16 “ label’ - as used herein shall include all written,
17 printed, or graphic matter upon any article or any
18 of its containers or wrappers or accompanying such
19 article.
20 For the purposes of said sections an article shall
21 also be deemed to be misbranded:
22 In the case of a drug: First, if it is an imitation
23 of or offered for sale under the name of another
24 article.
25 Second, if the contents of the package as originally
26 put up have been removed, in whole or in part, and
27 other contents placed therein.
28 Third, if its package or wrapper bears or contains
29 any false and fraudulent statement, design, or device
30 regarding the curative or therapeutic effect of such
31 article or of any of the ingredients or substances
32 contained therein.
33 Fourth, if in package form it fails to bear a label
34 containing the name and place of business oi# the
35 manufacturer, packer, or distributor.
36 Fifth, if it is for use by man and contains any
37 quantity of the narcotic or hypnotic substance
38 alpha-eucaine, barbituric acid, beta-eucaine, bromal,
39 cannabis, carbromal, chloral, coca, cocaine, codeine,
40 heroin, marihuana, morphine, opium, paraldehyde,
41 peyote or sulphonmethane; or any chemical deriva-
42 tive of any such substance, unless its label bears the
43 name and quantity or proportion of such substance
44 or derivative and in juxtaposition therewith the
45 statement “ Warning —  May be habit forming.”
46 Sixth, if it is a drug and is not designated solely
47 by a name recognized in an official compendium,
48 unless its label bears (1) the common or usual name
49 of the drug, if such there be; and (2) in case it is
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50 fabricated from two or more ingredients, the common
51 or usual name of each active ingredient, including
52 the kind and quantity or proportion of any alcohol,
53 and also including whether active or not, the name
54 and quantity or proportion of any bromides, ether,
55 chloroform, acetanilid, acetphenetidin, amidopyrine,
56 antipyrine, atropine, hyoscine, hyoscyamine, arsenic,
57 digitalis, digitalis glueosides, mercury, ouabain,
58 strophanthin, strychnine, thyroid or any derivative
59 or preparation of any such substances, contained
60 therein; provided, that to the extent that compliance
61 with the requirements of clause (2) of this paragraph
62 is impracticable, exemptions may be established
63 by regulations promulgated by the department of
64 public health.
65 Seventh, if its label fails to bear adequate direc-
66 tions for use and such adequate warnings against
67 use in those pathological conditions or by children
68 where its use may be dangerous to health or against 
69#unsafe dosage or methods or duration of administra-
70 tion or application in such manner and form as
71 are necessary for the protection of the users.
72 The labeling provisions of this section shall not
73 apply to the compounding and dispensing of drugs
74 on the written prescription of a physician, a dentist,
75 or a veterinarian.
76 In the case of food: First, if it is an imitation of
77 or offered for sale under the distinctive name of
78 another article.
79 Second, if it is labeled or branded so as to deceive
80 or mislead the purchaser or purports to be a foreign
81 product when not so.
82 Third, if its container is so made, formed, or
83 filled as to be misleading.
84 Fourth, if it is in package form and fails to bear a



1948.1 HOUSE — No. 111. 7

85 label or tag containing the name and place of busi-
86 ness of the manufacturer, packer, or distributor.
87 Fifth, if it purports to be or is represented as a
88 food for which a definition and standard of identity
89 has been established and it fails to conform to such
90 definition and standard.
91 Sixth, if it purports to be or is represented as a
92 food for which a standard of quality has been pre-
93 scribed by the department of public health and its
94 quality falls below such standard, unless its label
95 bears a statement as to its true nature.
96 Seventh, if the package containing it or its label
97 bears any statement, design or device regarding the
98 ingredients or the substances contained therein
99 which is false or misleading in any particular; pro-

100 vided, that an article of food which does not contain
101 any added poisonous or deleterious ingredients
102 shall not be deemed to be adulterated or misbranded
103 in the following cases: — in the case of articles which
104 are mixtures or compounds which are now or here-
105 after may be known as articles of food under their
106 own distinctive names and not an imitation of or
107 offered for sale under the distinctive name of an- 
308 other article, if the name be accompanied on the
109 same label or brand with a statement of the place
110 where said article was manufactured or produced;
111 also in the case of articles labelled, branded or tagged
112 so as to indicate plainly that they are compounds,
113 imitations or blends, if the word “ compound” ,
114 “ imitation”  or “ blend” , as the case may be, is
115 plainly stated on the package in which it is offered
116 for sale; provided, that the term “ blend”  as used
117 herein shall be construed to mean a mixture of like
118 substances, not excluding harmless coloring or
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119 flavoring ingredients used for the purposes of coloring
120 and flavoring only; and provided, further, that
121 nothing in sections one hundred and ninety-five,
122 inclusive, shall be construed as requiring or eom-
123 pelling proprietors or manufacturers of proprietary
124 foods which contain no unwholesome added in-
125 gredient to disclose their trade formulas, except
126 in so far as any provision of said sections may require
127 in order to secure freedom from adulteration or
128 misbranding.
129 Eighth, if it is a mixture or combination of two
130 or more similar or chemically related substances and
131 fails to bear a statement on the label of the correct
132 percentages of the major ingredients.

1 Sectio n  3. Chapter 94 of the General Laws,
2 Tercentenary Edition, is hereby further amended
3 by inserting after section 187 the following new
4 section:
5 Section 187A. No harmful drug as defined herein
6 shall be sold at retail or dispensed or given away to
7 any person except on the written prescription of a
8 physician, dentist or veterinarian. No prescription
9 for a harmful drug as defined herein shall be renewed

10 or refilled by a pharmacist if the prescription bears
11 any indication that it is not to be renewed or refilled.
12 No manufacturer, wholesaler, jobber or dealer in
13 drugs other than a retail pharmacist shall sell or
14 have in his possession a harmful drug unless the
15 container bears a label securely attached thereto
16 stating conspicuously in printed words the chemical
17 as well as the common or usual name of the harmful
18 drug and the quantity of proportion thereof.
19 For the purposes of this section the term “ harmful
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20 drug” shall mean and include any of the following
21 drugs or any derivatives or active principles when
22 such derivatives or active principles have a similar
23 therapeutic action, and any preparations, compounds
24 or mixtures thereof: amidopyrine, benzedrine,
25 cantharides, cinchophen, digitalis, dinitrocresol,
26 dinitrophenol, ergot, estrogen, natural or synthetic,
27 barbituric acid, chloralhydrate, paraldehyde, sul-
28 fonanhde drugs, thyroid, oil of croton, oil of penny-
29 royal, oil of savin, and oil of tansy, and any other
30 drug deemed by the department of public health
31 to be harmful in accordance with the provisions of
32 sections one hundred and eighty-six to one hundred
33 and ninety-five, inclusive.

1 Se c t io n  4. Section 189 o f  chapter 94, as appear-
2 ing in the Tercentenary Edition, is hereby amended
3 by inserting after the words “ from whom the sample
4 was obtained”  in line 11, the following: or to the
5 party believed to be responsible for the condition
6 of the sample, so that the first sentence will read
7 as follows:- Section 1S9. Examination of samples
8 of food and drugs in order to determine by analysis
9 or test whether such articles are adulterated or mis-

10 branded within the meaning of sections one hundred
11 and eighty-six to one hundred and ninety-five,
12 inclusive, shall be made under the direction and
13 supervision of the department or board taking such
14 samples as provided in the preceding section; and
15 if it shall appear from such examination that any
16 of the samples are so adulterated or misbranded,
17 the commissioner of public health or the local board
18 of health need not. cause formal complaint to be
19 entered at once, but shall in the case of misbranding,
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20 and may in the case of adulteration, cause reasonable
21 notice thereof, together with a copy of the results of
22 such analysis or test, to be given to the party from
23 whom the sample was obtained or to the party
24 believed to be responsible for the condition of the
25 sample, to the guarantor, if any, and to the party,
26 if any, whose name appears upon the label as manu-
27 facturer, packer, producer, wholesaler, retailer or
28 other dealer.

1 Section 5. Chapter 94 is further amended by
2 inserting after section 189 the following new sec-
3 tion :-
4 Section 189A. Whenever the commissioner of
5 public health or his duly authorized agent finds or
6 has probable cause to believe that any food or drag
7 is adulterated or misbranded he shall affix or cause
8 to be affixed to such article a tag or other appropriate
9 marking, giving notice that such article is or is sus-

10 pected of being adulterated or misbranded and has
11 been detained or embargoed for a period of ten
12 days in the case of food and for a period of fifteen
13 days in the case of drugs, and warning all persons
14 not to remove or dispose of such article by sale or
15 otherwise until permission for removal or disposal
16 is given by said commissioner, his agent, or the
17 court. The claimant shall be authorized to destroy
18 the article so detained if such article is destroyed
19 under the supervision of an agent of said commis-
20 sioner. When an article detained or embargoed
21 has been found to be adulterated or misbranded,
22 he shall within five days thereafter file a petition
23 in any district or municipal court within whose
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24 jurisdiction the article is detained or embargoed
25 for a libel of condemnation of such article. When
26 such agent has found that an article so detained or
27 embargoed is not adulterated or misbranded he
28 shall remove the tag or other marking, thereby
29 permitting its release. If the court finds that a
30 detained or embargoed article is adulterated or
31 misbranded, such article shall after entry of the
32 decree be destroyed at the expense of the claimant
33 thereof under the supervision of such agent : and
34 all court costs and fees for storage and other proper
35 expenses shall be taxed against the claimant of
36 such article or his agent: provided that when the
37 adulteration or misbranding can be corrected by
38 proper labeling or processing of the article, the court
39 after entry of the decree and after such costs, fees
40 and expenses have been paid and a good and suffi-
41 cient bond conditioned that such articles shall be
42 so labeled or processed has been executed, may by
43 order direct that such article be delivered to the
44 claimant thereof for such labeling or processing
45 under the supervision of an agent of said commis-
46 sioner. Such bond shall be returned to the claimant
47 of the article on representation to the court by the
48 department of public health that the article is no
49 longer in violation of the law. Whoever removes
50 or disposes of an article of food or drug which has
51 been detained or embargoed as provided herein
52 without permission for such removal or disposal
53 by said commissioner, his agent or the court shall
54 be punished by a fine of not less than one hundred
55 dollars nor more than five hundred dollars or by
56 imprisonment for not more than six months.
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1 Sectio n  6. Chapter 94 is further amended by
2 striking out section 192, as appearing in the Ter-
3 centenary Edition, and inserting in place thereof the
4 following new section: —
5 Section 192. The department of public health
6 and local boards of health shall enforce sections one
7 hundred and eighty-six to one hundred and ninety-
8 five, inclusive. Said department shall adopt and .
9 promulgate rules and regulations for the enforce- %

10 rnent of these sections. Such rules and regulations
11 may include standards, except as to standards
12 fixed by law, tolerances and definitions of purity
13 or quality or identity conforming to the rules and
14 regulations, standards, tolerances and definitions
15 of purity or quality or identity adopted or that may
16 hereafter be adopted by the enforcement of the act
17 of congress, approved June thirtieth, nineteen hun-
18 dred and six, and the amendments thereof, the said
19 act being entitled, “ An Act for Preventing the
20 Manufacture, Sale or Transportation of Adulterated
21 or Misbranded or Poisonous or Deleterious Foods,
22 Drugs, Medicines and Liquors and for Regulating
23 Traffic therein and for Other Purposes” , and the
24 Federal Food, Drug and Cosmetic Act, approved
25 June twenty-fifth, nineteen hundred and thirty-eight
26 (Title 21, FT. S. C. 301 et seq. 52 Stat. 1040 et seq.),
27 or now or hereafter adopted for the enforcement of
28 federal law.

1 Sectio n  7. Chapter 94 is further amended by *
2 striking out section 193, as appearing in the Ter-
3 centenary Edition, and inserting in place thereof the
4 following new section:

Section 193. Except as provided in the followingo



1948.1 HOUSE — No. 111. 13

6 section, no dealer shall be prosecuted under sections
7 one hundred and eighty-six to one hundred and
8 ninety-five inclusive, for selling or offering for sale
9 any article of food or drug in the original, unbroken

10 package in which it was received by him if he can
11 establish a guaranty by the wholesaler, jobber,
12 manufacturer or other person residing in the com-
13 monwealth from whom he purchased the article
14 to the effect that the same is not adulterated or mis-
15 branded within the meaning of the laws of this
16 commonwealth, or by the wholesaler, jobber, manu-
17 facturer, or other person residing without the com-
18 monwealth to the effect that the same is not adul-
19 terated or misbranded within the meaning of the
20 federal food, drug and cosmetic act. Such guaranty,
21 to afford protection, shall contain the name and
22 address of the person making the sale of this article
23 to the dealer, and in that case such person would
24 be amenable to the prosecutions, fines, and other
25 penalties which would attach in due course to the
26 dealer under sections one hundred and eighty-six
27 to one hundred and ninety-five, inclusive. If it
28 shall appear that any provision of said sections has
29 been violated, and the party giving said guaranty
30 is without the commonwealth, no action shall be
31 brought except as is provided therein, but the de-
32 partment of public health or the local board taking
33 the sample shall present the facts to the proper
34 national authorities for their action. The provisions
35 of this section shall not apply in the case of a food
36 or drug subject to deterioration if it appears to the
37 satisfaction of the department that the adulteration
38 has occurred after delivery to the dealer.
39 Under the authority given by section one hundred
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40 and ninety-two the department of public health
41 shall adopt rules and regulations which shall be
42 observed by the said department and by local boards
43 of health in ascertaining whether there is such a
44 guaranty which may be relied upon by the dealer.

1 Section 8. Section 196 of chapter 94 of the
2 General Laws, as appearing in the Tercentenary
3 Edition, is hereby repealed.






