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To the Honorable Senate and House of Representatives:
I am returning herewith without my approval House 

Bill 977 entitled: “ A n  Act p r o v i d i n g  f o r  t h e  p u n i s h 
m e n t  OF PERSONS GUILTY OF MURDER IN  THE FIRST DEGREE  
BY IM PRISONM ENT IN  STATE PRISON FOR LIFE  IN  CERTAIN  
CASES.”

This Bill does not abolish capital punishment. It 
does not do away with the death penalty. But it does 
shift the burden of responsibility for imposing the death 
penalty, and in the manner of doing so dangerously 
weakens the safeguards of our present law.

To any normal human being the idea of punishment 
by death is abhorrent. So, too, is the idea of murder. 
Not all the veneer of civilization has lessened the savagery, 
brutality, or frequency of murder. However glossed 
over, trial for murder, from outset to punishment, can 
never be anything but a grim, ugly, and difficult duty.

Our present law- seeks to divide equitably the terrible 
responsibility resting upon all concerned in a capital 
case. It is the responsibility of the prosecutor to present 
the evidence to the best of his ability. It is the responsi
bility of the jury to determine guilt or innocence, based 
upon the evidence. It is the responsibility of the judge 
to impose a penalty, determined by law and not by whim, 
prejudice, or emotion. No man who has ever borne any 
part of these responsibilities can ever forget it. But 
under the present law each share of the burden is made 
easier because each responsibility is fixed, not uncertain 
or subject to individual choice.
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This Bill would fasten upon the jury a far greater 

share of the total responsibility. It would make them 
not only responsible for determining guilt or innocence, 
but also the deciding voice in the penalty to be imposed. 
This Bill provides that life imprisonment shall be sub
stituted for the death penalty if the jury “ shall by their 
verdict and as a part thereof, upon and after considera
tion of all the evidence, find extenuating circumstances 
and by memorandum in writing specifying such ex
tenuating circumstances, recommend that the sentence 
of death be not imposed.”

By this legislation the death penalty remains upon the 
statute books, but is imposed only if the jury will it. 
Twelve men are asked to make the decision of life or 
death, not as a matter of law, but as a matter of their 
own choosing. Given such a choice, it w'ould be difficult 
indeed for a jury to bring in a first-degree verdict without 
a recommendation of “ extenuating circumstances.” In
evitably and in a very short period of time, the deterrent 
quality of the death penalty would be nullified.

We cannot afford at the present time to weaken or 
minimize any deterrent against murder. According to 
the Annual Bulletin of the F. B. I. Uniform Crime Re
ports, Yol. XVIII, No. 2, the murder rate throughout 
the nation in 1947 was appreciably above pre-war figures. 
Under such conditions I cannot subscribe to the view that 
it is wise or justifiable to make the penalty for first- 
degree murder any less certain.

What is meant by “ extenuating circumstances,” 
which this Bill requires the jury to specify by a memoran
dum in writing if the death penalty is not to be imposed?

If this phrase refers to the circumstances surrounding 
the commission of the crime, the Bill is unnecessary. 
Our existing law provides that the jury, applying legal 
standards on which they have been instructed by the 
trial judge, may determine the crime to be less than 
first-degree murder and by their verdict automatically 
call for a penalty less than death.

If, however, the phrase “ extenuating circumstances” 
refers to the defendant as an individual, — his history,
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previous record, and likelihood of committing a similar 
offense in the future, -— it calls for a knowledge which 
the jury do not and cannot have, unless our entire theory 
of criminal justice is to be fundamentally changed. In 
order to protect against prejudice and other extraneous 
considerations, juries are precluded from knowing any
thing about the defendant except the evidence before 
them in the trial. No defendant is obliged to take the 
stand, and if he does not, the court is required to instruct 
the jury that his failure to testify is not to be considered 
against him. Without his appearance on the stand, no 
previous record of the defendant can be introduced in 
evidence. Thus, a defendant never before in court 
and a racket-killer with a multiple record of crime would, 
if neither took the stand, appear in the same light to a 
jury seeking to determine “ extenuating circumstances.” 
The very good reasons which exclude such material as 
prejudicial in a trial make it impossible for a jury at the 
same time to determine guilt or innocence and to func
tion as a sentencing board. The functions are wholly 
separate and should remain so.

By requiring a jury to find a defendant guilty or not 
guilty exclusively upon the evidence, and then giving 
them authority as a part of the same verdict to deter
mine the further question of clemency, which calls for 
knowledge they do not have, the door would be opened 
wide for prejudice and discrimination in jury verdicts. 
Clemency in capital cases should remain where it now 
rests, in the hands of the Governor and Council, who 
have the right and obligation to enter into the entire 
background of every case wholly free from trial limita
tions.

This Bill, in providing that the jury must specify ex
tenuating circumstances by a memorandum in writing, 
runs counter to a well-established rule. The difficulties 
and dangers inherent in requiring jurors to give the 
reason and grounds of their determinations are well 
expressed in the case of Hannum v. Belchertown, 3b 
Mass. (19 Pick.) at Page 313. The Court says:
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“ Men of strong minds and sound judgments, who 

are very sure to come to wise and just conclusions 
would, if called upon to state the grounds of their 
opinions, often give very insufficient and unsatisfac
tory reasons for their decisions. The secrecy of the 
deliberations and discussions of the jury and the 
exemption of jurors from the liability of being ques
tioned as to their motives and grounds of action are 
highly important to the freedom and independence 
of their decisions.”
The Attorney General of the Commonwealth has 

given his opinion that because this legislation requires 
an invasion of the privacy of the jury room this Bill is 
unconstitutional.

Many sincere and able people believe in the abolish
ment of capital punishment. Their views are entitled 
to respect. But if capital punishment is to be abandoned, 
it should be ended as a result of the clear will of the 
people of this Commonwealth, not by indirection through 
rendering unworkable the present law. If the death 
penalty remains at all, a defendant should know that 
first-degree murder means capital punishment; not that 
he may escape it if he makes a favorable impression on 
his jury. This Bill pays lip service to capital punish
ment, then effectively proceeds to destroy it by providing 
that the penalty shall be imposed, not by law, but by 
choice, by a jury of twelve men groping in the dark to 
agree on a reason for choosing between life or death. 
This legislation is a step backward, not forward. It 
invites prejudice and personalities as substitutes for the 
guarantees of a government of laws and not of men.

For these reasons, as well as the question of constitu
tionality, I return this Bill without my approval.

Respectfully yours,
ROBERT F. BRADFORD,

Governor of Massachusetts.


