
SENATE 392

To accompany the petition of Roy M. Robinson for legislation to
provide for the equitable apportionment in certain cases of estate
taxes. Taxation.

In the Year One Thousand Nine Hundred and Forty-Eight.

An Act providing for the equitable apportionment

IN CERTAIN CASES OF ESTATE TAXES.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Section 5 of chapter 65A of the
2 General Laws, as amended by section 1 of chapter
3 519 of the acts of 1943, is hereby amended by striking
4 out said section 5, and inserting in place thereof the
5 following new section:
6 Section 5. Whenever it appears upon any ac-
-7 counting, or in any appropriate acting or proceeding,
8 that an executor, administrator, trustee or other
9 person acting in a fiduciary capacity, has paid or

10 may be required to pay an estate tax levied or assessed
11 under the provisions of this chapter, or under the
12 provisions of any estate tax law of the United States
13 heretofore or hereafter enacted, upon or with respect
14 to any property required to be included in the gross
15 estate of a decedent under the provisions of any such
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16 law, the amount of the tax so paid or payable, except
17 as otherwise directed or provided in the decedent’s
18 will, and, where all or part of a fund created by written
19 instrument executed inter vivos is included in the
20 gross estate, except as otherwise provided in such
21 written instrument, or amendment thereof, shall be
22 equitably apportioned and prorated among the per-
-23 sons interested in the estate; provided, however, that
24 unless otherwise directed or provided in the decedent’s
25 will, the tax on all property or interests passing under
26 the will of the decedent, except any property over
27 which the decedent had any power of appointment
28 as defined by the estate tax laws of the United States,
29 shall be paid from the residue of the estate of the
30 decedent; and provided, further, that in the case of a
31 trust inter vivos, or a trust created by the decedent
32 in the exercise of a power of appointment, whereby
33 any person is given an interest in income or an estate
34 for years, or for life, or other temporary interest, the
35 tax on both such temporary interest and on the re-
-36 mainder thereafter shall be charged against and paid
37 out of the corpus of the trust property without ap-
-38 portionment between remainders and temporary
39 estates. Such apportionment and proration shall be
40 made in the proportion as near as may be that the
41 value of the property, interest or benefit of each such
42 person bears to the total value of the property, in-
-43 terests and benefits received by all such persons
44 interested in the estate; provided, that it shall accord
45 with applicable estate tax laws of the United States
46 where such laws specify with respect to an apportion-
-47 ment. In making such apportionment and proration
48 allowance shall be made for any exemptions granted
49 by the act imposing the tax, and for any deductions
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50 allowed by such act for the purpose of arriving at the
51 value of the net estate. For the purposes of this
52 section and sections five A and five B, the term
53 “persons interested in the estate” shall, with re-
-54 spect to both state and federal taxes, include all
55 persons who may be entitled to receive or who have
56 received any property or interest which is so re-
-57 quired to be included in the gross estate of a decedent,
58 or any benefit whatsoever with respect to any such
59 property or interest, whether under a will or intestacy,
60 or by reason of any transfer, trust, estate, interest,
61 right, power, relinquishment of power, or otherwise,
62 taxable under any of the aforementioned laws but
63 shall not include any bank, trust company or other
64 banking institution in so far as it is the depository of
65 any account standing in the joint names of the de-
-66 cedent and any other person.

1 Section 2. This act shall apply to taxes paid and
2 distributions made subsequent to the effective date
3 of chapter five hundred and nineteen of the acts of
4 nineteen hundred and forty-three, except that this
5 act shall not apply to amounts paid as estate taxes
6 or as distributions made by an executor, administrator
7 or trustee after the effective date of said chapter
8 five hundred and nineteen of the acts of nineteen
9 hundred and forty-three and before the effective date

10 of this act, unless such executor, administrator or
11 trustee shall at the time this act takes effect have
12 in his hands in such capacity funds sufficient to read-
-13 just the payments and distributions so that they shall
14 accord with the provisions of this act.




