
HOUSE . . . .  No. 2286

C&e CommontoeaUb of qjaasacbum ti

House of R epresentatives, March 28, 1949.

The committee on the Judiciary, to whom was referred 
so much of the twenty-fourth annual report of the Judicial 
Council (Pub. Doc. No. 144) as relates to recovery of 
salaries or wages in actions for damages in certain man
damus proceedings (pages 26-27), report the accom
panying bill (House, No. 2286).

For the committee,

TIM O TH Y J. M cIN E R N E Y.
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Ctie Commontoealti) of S^assac&usetts

In the Year One Thousand Nine Hundred and Forty-Nine.

An . A ct relative to damages in mandamus

PROCEEDINGS.

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows:

1 Section 5 of chapter 249 of the General Laws, as
2 amended by section 2 of chapter 374 of the acts of
3 1943, is hereby further amended by inserting after
4 the word “ damages”  in line 19 the words: — , in-
5 eluding any salary or wages to which the petitioner
6 may be entitled, —  so as to read as follows: — Sec-
7 tion 5. A petition for a writ of mandamus may be
8 presented to a justice of the supreme judicial court,
9 and he may, after notice, hear and determine the

10 same. Upon the return of the order of notice, the
11 person required to appear shall file an answer showing
12 cause why the writ should not issue, and the petitioner
13 may demur thereto. Unless a demurrer is filed any
14 affirmative allegation contained in the answer shall
15 be considered to be denied by the petitioner without
16 a replication, unless the court, upon motion by the f
17 respondent, requires him to reply thereto, and to
18 state what part, if any, he admits or denies. The
19 court may require a third person who has or claims a
20 right or interest in the subject matter to appear and
21 answer and to stand as the real party. If the re-



1949.] HOUSE —  No. 2286. 3

22 spondent is the holder of a public office and pending
23 the determination of the cause he ceases to hold that
24 office, the court in its discretion may, after notice,
25 allow an amendment to substitute his successor in
26 office as a party respondent. If the petitioner prevails,
27 his damages, including any salary or wages to which
28 the petitioner may be entitled shall be assessed and
29 judgment shall be rendered therefor, with costs, and
30 for a peremptory writ of mandamus; otherwise, the
31 party answering shall recover costs of the petitioner.
32 No action shall be maintained for a false answer.
33 All writs and processes may be issued from the clerk’s
34 office in any county and shall be returnable as the
35 court orders.
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