
HOUSE No. 2512

£he Commontoealth of Massachusetts

H ouse of R epresentatives, May 19, 1949.

The committee on Taxation, to whom was referred so 
much of the message from His Excellency the Governor 
submitting the annual budget of estimates, requests and 
recommendations for appropriations or other authoriza
tions for expenditures by the Commonwealth during the 
fiscal year July 1, 1949 to June 30, 1950 (House, No. 1) 
as relates to forms of taxation to provide for payment of 
an excise by vendors of certain kinds of tangible personal 
property and for a use tax in respect to such property, 
report the accompanying bill (House, No. 2512).

For the committee,

LOUIS F. O’KEEFE.

Senators Lee and M ahar, and Representatives Gott 
of Arlington, Lindstrom of Cambridge and French of 
Swansea, dissenting.
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Cl)t Commontoealtt) of ^assacbuietts

In the Year One Thousand Nine Hundred and Forty-Nine.

A n  Act providing for payment of an excise by ven
dors OF CERTAIN KINDS OF TANGIBLE PERSONAL PROP
ERTY AND FOR A USE TAX IN RESPECT TO SUCH PROPERTY.

1 Whereas, The deferred operation of this act
2 would tend to defeat its purpose, therefore it is
3 hereby declared to be an emergency law, necessary
4 for the immediate preservation of the public
5 convenience.

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows:

1 Section 1. The General Laws are hereby
2 amended by inserting after chapter 64C the following
3 new chapter: —

4 Chapter 64D.

5 Excise on the Sale of Certain K inds of T angi-
6 ble Personal Property at R etail.
7 Section 1. The following words and phrases as
8 used in this chapter shall have the following rnean-
9 ings unless the context otherwise requires: —

10 (a) “ Taxable tangible personal property” , corpo-
11 real personal property as follows: Motor vehicles
12 and motor vehicle trailers.
13 (6) “ Person” , shall include an individual, partner-
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14 ship, society, association, joint stock company,
15 corporation and any combination of individuals,
16 and shall include fiduciaries.
17 (c) “ Sale” , any transfer, exchange or bargain,
18 conditional or otherwise, in any manner or by any
19 means whatsoever for a consideration.
20 (d) “ Retail sale” or “ Sale at retail” , a sale to a
21 user or to any person for any purpose other than
22 for resale in the form of taxable tangible personal
23 property.
24 (e) “ Receipts” , the total amount of the sale price
25 of taxable tangible personal property sold at retail,
26 valued in money whether received in money or
27 otherwise, including all receipts, cash, credits and
28 property of any kind or nature, and also any amount
29 for which credit is allowed by the seller to the pur-
30 chaser, without any deduction therefrom on account
31 of the cost of the property sold, the cost of the
32 material used, labor or service cost, interest or dis-
33 count paid, or any other expense whatsoever, from
34 the sale of taxable tangible personal property at
35 retail.
36 (/) “ Vendor” , any person making a sale as herein
37 defined.
38 (g) The definition of the term “ motor vehicle”
39 as appearing in section one of chapter ninety shall
40 apply to the term as used in this chapter.
41 Section 2. An excise is hereby imposed upon sales
42 of taxable tangible personal property at retail,
43 amounting to one per centum upon the sale price.
44 The excise shall be paid to the commissioner by the
45 vendor. The burden of proving that a sale of taxable
46 tangible personal property was not a sale at retail
47 shall be upon the person who made it, unless such
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48 person shall have taken from the purchaser and shall
49 exhibit to the commissioner upon request a certifi-
50 cate signed by and bearing the name, address and
51 number of identification certificate of the purchaser
52 to the effect that the property was purchased for
53 resale. For the purpose of the proper administration
54 of this chapter and to prevent evasion or avoidance
55 of the excise hereby imposed it shall be presumed
56 that all receipts of the vendor are from sales subject
57 to the excise until the contrary is established. The
58 excise shall be paid by the vendor to the commis-
59 sioner at the time and in the manner hereinafter
60 provided. The commissioner may provide by
61 regulation that sales on the installment plan under
62 conditional contracts of sale may be reported as of
63 the date when the payments become due, in which
64 event such sales shall become subject to the excise
65 at such times to the extent of the sums then received
66 and not at the time the contract of sale was entered
67 into. The commissioner may provide by regulation
68 for the exclusion from receipts of amounts repre-
69 senting sales where the contract of sale has been
70 cancelled or the goods returned or, in case the excise
71 has been paid upon such receipts, for a credit of the
72 amount of the tax against future tax liability of the
73 vendor.
74 Section 3. Every person engaging in the sale of
75 taxable tangible personal property at retail shall
76 register with the commissioner and pay to him the
77 sum of one dollar upon receipt of which the com-
78 missioner shall issue a numbered identification
79 certificate in such form as he may determine attesting
80 that such registration has been made. The certificate
81 so issued shall remain in effect so long as such person



1949.] HOUSE — No. 2512. 5

82 is engaged in the sale of taxable tangible personal
83 property at retail and has complied with the provi-
84 sions of this chapter. No person shall after the
85 effective date of this chapter continue to engage
86 in the sale of taxable tangible personal property
87 at retail without such registration certificate. Vio-
88 lation of any provision of this section shall be punish-
89 able by a fine of not less than two hundred dollars
90 or more than five thousand dollars.
91 Section !+. Every person selling any taxable
92 tangible personal property at retail in the common-
93 wealth shall keep such records of receipts and in
94 such form as the commissioner may by regulation
95 require. Such records shall be offered for inspection
96 and examination at any time upon demand by the
97 commissioner or his duly authorized agent or em-
98 ployee and shall be preserved for a period of three
99 years, except that the commissioner may consent

100 to their destruction within that period or may require
101 that they be kept longer.
102 Section 5. Every person selling any taxable
103 tangible personal property at retail in the common-
104 wealth shall file with the commissioner a return of
105 his receipts for each calendar month. Returns shall
106 be filed within ten days from the expiration of the
107 period covered thereby, except that the commissioner,
108 if he deems it expedient, may extend the time for
109 filing. The form of return shall be prescribed by
110 the commissioner and shall contain such information
111 as he may deem necessary for the proper adminis-
112 tration of this chapter.
113 Section 6. At the time of filing a return of receipts
114 each person shall pay to the commissioner the excise
115 imposed by this chapter for the period covered by
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116 such return. The excise for the period for which a
117 return is required to be filed shall be due and payable
118 on the date determined for the filing of the return
119 for such period, without regard to whether the
120 return is filed or whether the return which is filed
121 correctly shows the amount of tax due. A person
122 failing to pay the excise assessed by the commissioner
123 under this chapter shall pay interest at the rate
124 of six per cent per annum from the time when such
125 excise was payable until paid, if such payment is
126 made before the commencement of proceedings for
127 the recovery thereof, and twelve per cent if made
128 after the commencement thereof. The commissioner
129 shall have for the collection of this excise all the
130 remedies which are provided in chapters sixty-two
131 and sixty-three for the collection of income and
132 corporation taxes.
133 Any person, whose sales are subject to the excise
134 imposed by this chapter, shall file with thecom-
135 missioner, if so required by him at any time, a bond,
136 running to the commonwealth, in a penal sum de-
137 termined, and in a form approved, by the corn-
138 missioner, executed by such person and by a surety
139 company authorized to do business in the common-
140 wealth as surety, and conditioned upon the payment
141 of any excise or penalties due or which may become
142 due from such person under this chapter.
143 Section 7. If a return required by this chapter is
144 not filed, or if a return is incorrect or insufficient and
145 the maker fails to file a corrected or sufficient return
146 within twenty days after the same is required by
147 notice from the commissioner, the commissioner shall
148 determine the amount of excise due from such infor-
149 mation as he may be able to obtain and, if necessary,
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150 may estimate the excise on the basis of any avail-
151 able information. The commissioner shall give no-
152 tice of such determination to the person liable for
153 the excise. Such determination shall finally and ir-
154 revocably fix the excise unless the person against
155 whom it is assessed shall within thirty days after the
156 date of notice of such determination apply to the
157 commissioner for a hearing or unless the commis-
158 sioner of his own motion shall reduce the same.
159 After such hearing the commissioner shall give no-
160 tice of his decision to the person liable for the excise,
161 who may appeal from such decision within ten days
162 of the date of the notice of such decision to the appel-
163 late tax board whose decision shall be final.
164 Section 8. Any notice authorized or required
165 under the provisions of this chapter may be given
166 by mailing the same to the person for whom it is
167 intended in a postpaid envelope addressed to such
168 person at the address given in the last return filed
169 by him pursuant to the provisions of this chapter or
170 if no return has been filed then to such address as
171 may be obtainable. The mailing of such notice
172 shall be presumptive evidence of the receipt of the
173 same by the person to whom addressed. Any period
174 of time which is determined according to the provi-
175 sions of this chapter by the giving of notice shall
176 commence to run from the date of mailing or delivery
177 of such notice.
178 Section 9. Any person failing to file a return or
179 corrected return or to pay any excise within the time
180 required by this chapter shall be subject to a penalty 
1S1 of five per centum of the amount of excise due, plus
182 one per centum of such excise for each month of
183 delay or fraction thereof, except the first month
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184 after such return was required to be filed or such
185 excise became due; but if such return is filed and the
186 commissioner is satisfied that the delay in filing was
187 excusable, he may remit all or any part of such
188 penalty. Such penalty shall be paid to the corn-
189 missioner and disposed of in the same manner as
190 other receipts under this chapter. Unpaid penalties
191 may be enforced in the same manner as the excise
192 imposed by this chapter.
193 Any person and any officer of a corporation filing
194 or causing to be filed any return, certificate, affidavit
195 or statement required or authorized by this chapter
196 which is wilfully false shall be punished as provided
197 in section fifty-six of chapter sixty-two. A certifi-
198 cate of the commissioner to the effect that an excise
199 has not been paid, that a return has not been filed
200 or that information has not been supplied pursuant
201 to any provisions of this chapter shall be prima facie
202 evidence thereof. Any person violating any provi-
203 sion of this chapter for which no penalty is otherwise
204 provided shall be punished by a fine of not more than
205 five hundred dollars.
206 Section 10. If within sixty days from the pay-
207 ment of any excise or penalty the person who paid
208 the same shall make application for a refund thereof
209 and the commissioner or the appellate tax board or
210 the court shall determine that such excise or penalty,
211 or any portion thereof, was erroneously or illegally
212 collected, the state treasurer upon proper certifica-
213 tion shall refund the amount so determined, without
214 interest, out of funds collected under this chapter.
215 However, no refund shall be made of an excise or
216 penalty paid pursuant to a determination of the
217 commissioner as provided in sections seven and nine
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218 unless the commissioner, after a hearing as in said
219 sections provided or of his own motion, shall have
220 reduced the excise or penalty or it shall have been
221 established by judicial proceeding or as otherwise
222 provided by law that such determination was er-
223 roneous or illegal, in which event a refund shall be
224 made as above provided upon the determination of
225 such proceeding. An application for refund made
226 as herein provided shall be deemed an application
227 for a refund of any excise or penalty complained of
228 and the commissioner may receive additional evi-
229 dence with respect thereto. After making his deter-
230 ruination the commissioner shall give written notice
231 thereof to the person interested and he shall be
232 entitled to appeal to the appellate tax board pro-
233 vided such appeal is made within thirty days after
234 the date of mailing or delivery of such notice.
235 Section 11. Any person who shall buy any tax-
236 able tangible personal property on which an excise
237 has been paid or is chargeable under this chapter,
238 who shall consume the same in the production of
239 other taxable tangible personal property which shall
240 be sold at retail in this commonwealth may apply
241 to the commissioner for reimbursement of the amount
242 of said excise. All claims for reimbursement shall
243 be made by affidavit in such form and contain such
244 information as the commissioner shall prescribe and
245 shall be accompanied by original invoices or sales

% 246 receipts, and shall be filed with the commissioner
247 within one year of the date of purchase or invoice
248 and not later than ninety days from the date of the
249 sale of the taxable tangible personal property so
250 produced. The commissioner shall approve reim-
251 bursement of the claim so presented to such extent
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252 as will in his opinion avoid double taxation of the
253 sale of component elements. Amounts so approved
254 shall be transmitted to the comptroller for certifi-
255 cation and when so certified shall be paid forthwith
256 from the proceeds of the excise levied under this
257 chapter, without specific appropriation.
258 Section 12. Except in accordance with proper
259 judicial order or as otherwise provided by law, it
260 shall be unlawful for the commissioner or any em-
261 ployee of the department of corporations and taxa-
262 tion to make known any information relating to the
263 business of a taxpayer contained in any return re-
264 quired under this chapter. The commissioner shall
265 not be required to produce any return or evidence
266 of anything contained in it in any action or proceed-
267 ing in any court, except on behalf of the common-
268 wealth or the commissioner in an action or proceeding
269 under the provisions of this chapter, or on behalf of
270 any party to any action or proceeding imder the
271 provisions of this chapter when the return or facts
272 shown thereby are directly involved in such action
273 or proceeding, in either of which events the court
274 may require the production of and may admit in
275 evidence, so much of such return or of the facts
276 shown thereby as are pertinent to the action or pro-
277 ceeding and no more.
278 Section 13. The commissioner may issue such
279 rules and regulations as he deems necessary in the
280 administration of this chapter.
281 Sechon 14- The tax imposed by this chapter
282 shall not apply to any sale if the taxation thereof by
283 this commonwealth is prohibited by the constitution
284 of the United States.
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1 Section 2. The General Laws are hereby
2 amended by inserting after chapter 64D the follow-
3 ing new chapter: -—

6 Section 1. There is hereby levied and there shall
7 be collected from every person in this common- 
S wealth an excise for the privilege of using within 
9 this commonwealth any article of taxable tangible

10 personal property purchased subsequent to July
11 first, nineteen hundred and forty-nine. Except as
12 hereinafter otherwise provided, such excise shall be
13 levied and collected in an amount equal to the pur-
14 chase price paid by the user multiplied by the rate
15 of one per cent.
16 Section 2. The provisions of this chapter shall
17 not apply: —
18 (a) In respect to the use of any article of taxable
19 tangible personal property brought into the com-
20 monwealth by a non-resident thereof for his or her
21 use while temporarily within the commonwealth;
22 (6) In respect to the use of any article of taxable
23 tangible personal property the sale of which has been
24 subjected to the tax imposed by chapter sixty-four D
25 or with respect to which a tax has previously been
26 paid under this chapter.
27 (c) In respect to the use of taxable tangible per-
28 sonal property in any case, if any, in which such
29 taxation is prohibited by the constitution of the
30 LTnited States or by the constitution of this common-
31 wealth.
32 (d) In respect to the use of taxable tangible per-

4 Chapter 64E.

5 U se T a x .
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33 sonal property purchased during any calendar
34 month, if the total so purchased in the aggregate
35 amounts to less than ten dollars.
36 Section 3. Each person subject to the excise
37 imposed by this chapter shall, on or before the tenth
38 day of every calendar month, file a return with the
39 commissioner showing in detail the total quantity
40 of taxable tangible personal property used by him
41 within the commonwealth during the preceding
42 calendar month subject to the excise herein imposed,
43 and such other information as the commissioner may
44 deem pertinent. Each such person shall remit to
45 the commissioner with each such return the amount
46 of excise shown therein to be due.
47 Section J+. For the purposes of this chapter —-
48 (a) The term “ purchase price” shall mean the
49 consideration paid or given or contracted to be paid
50 or given by any person to the seller of an article of
51 taxable tangible personal property for the article
52 purchased, and shall include, in addition to the con-
53 sideration paid or given or contracted to be paid or
54 given, the actual cost of transportation from the
55 place where the article was purchased to the person
56 using the same in this commonwealth. The term
57 “ consideration paid or given” shall include every
58 form of exchange.
59 (b) The meaning ascribed to words and phrases
60 in section one of chapter sixty-four D in so far as
61 pertinent shall have full force and effect with respect
62 to the excise imposed under this chapter.
63 Section 5. The provisions of sections six, seven,
64 eight, nine, ten, twelve and thirteen of chapter sixty-
65 four D, so far as pertinent, shall extend and apply
66 to the excise imposed by this chapter.
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67 Section 6. The commissioner may in addition
68 to the returns required by section four of this chap-
69 ter, require, in the returns of inhabitants of the
70 commonwealth provided for under chapter sixty-
71 two, such information as to the use of taxable tangible
72 personal property subject to excise hereunder as he
73 may deem proper.
74 Section 7. If a tax imposed under this chapter
75 with respect to the use of a motor vehicle remains
76 unpaid for thirty days after its due date, the com-
77 missioner may at any time transmit to the registrar
78 of motor vehicles, hereinafter called the registrar, a
79 notice of such nonpayment, specifying the name and
80 address of the person from whom the excise is due,
81 the amount of the excise' due and such information
82 as to the motor vehicle as may be necessary for its
83 identification. If such motor vehicle is registered,
84 the registrar shall forthwith give to the person regis-
85 tering the motor vehicle written notice by mail
86 directed to his last known address that the certifi-
87 cate of registration of such motor vehicle will be
88 suspended at the expiration of thirty days from the
89 date of mailing such notice unless within said period
90 there is filed with the registrar evidence satisfactory
91 to him that the tax due as aforesaid, and all interest,
92 charges and fees accrued thereon, have been paid.
93 Unless such evidence is so filed with the registrar,
94 he shall forthwith suspend the certificate of regis-
95 tration of such motor vehicle. If such evidence is
96 not so filed within five days after any such suspension,
97 the registrar shall forthwith send notice of such
98 suspension to the company which issued or executed
99 as surety any motor vehicle liability policy or bond, 

100 both as defined in section thirty-four A of chapter
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101 ninety, covering such motor vehicle, and thereupon
102 such policy or bond shall be cancelled by operation
103 of law. The fact that a motor vehicle is being oper-
104 ated during any such suspension of its certificate of
105 registration shall not be held to constitute such
106 motor vehicle a trespasser upon the highways. The
107 registrar shall not terminate any such suspension
108 until such evidence shall have been filed with him.
109 If such motor vehicle has not been registered at the
110 time when the registrar receives notice from the
111 commissioner as aforesaid, the registrar shall not
112 issue a certificate of registration for the motor vehicle
113 specified in the commissioner’s notice until there is
114 filed with the registrar evidence satisfactory to him
115 that the tax due as aforesaid, and all interest, charges
116 and fees accrued thereon, have been paid.

1 Section 3. This act shall take effect as of July
2 first, nineteen hundred and forty-nine.
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