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 This is an appeal filed under the formal procedure 

pursuant to G.L. c. 58A, § 7 from the refusal of the 

appellee, Board of Assessors of the Town of Stow 

(“assessors” or “appellee”), to grant a charitable 

exemption for, and abate a tax on, certain real estate 

located in the Town of Stow owned by and assessed to 

Collings Foundation (“appellant” or “Foundation”) under 

G.L. c. 59, §§ 11 and 38, for fiscal year 2012.1 

 Commissioner Chmielinski heard this appeal.  

Commissioners Scharaffa and Mulhern joined him in the 

decision for the appellee.  Chairman Hammond dissented. 

These findings of fact and report are made pursuant to 

the appellant’s request under G.L. c. 58A, § 13 and 831 CMR 

1.32.   

  

																																																								
1 The appellant’s petition filed with the Board recited fiscal year 2011 
as the year at issue and contained jurisdiction facts concerning that 
year.  Subsequently, the appellant determined that it had mistakenly 
listed fiscal year 2011 on the petition and, with the assessors assent 
and the Board’s approval, amended the petition to state the fiscal year 
at issue to be fiscal year 2012. 



ATB 2015-2 
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of the Board of Assessors and Dorothy K. Wilbur, Principal 
Assessor, for the appellee. 

 
 

FINDINGS OF FACT AND REPORT 

On the basis of the testimony and exhibits offered 

into evidence at the hearing of this appeal, the Appellate 

Tax Board (the “Board”) made the following findings of 

fact. 

The appellant presented its case through the testimony 

of Robert F. Collings, co-founder of the Collings 

Foundation, and the submission of several exhibits, 

including: the Foundation’s trust document; the 

Foundation’s 2009-2010 Winter Newsletter; a copy of the 

donation of the hangar facility to the Foundation; a letter 

dated April 28, 2009 from Mr. Collings to the assessors; 

and the quitclaim deed dated October 1, 2010 for the real 

estate at issue in this appeal.  For their part, the 

assessors relied on the cross-examination of Mr. Collings 

and his introduction of several exhibits, including: the 

requisite jurisdictional documentation; aerial photographs 

of the subject property; a listing of Foundation events for 

calendar year 2009, as prepared by Mr. Collings; and a 

Boston Globe article dated August 18, 2011.  
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The Foundation is a private, non-profit organization 

established by declaration of trust in 1977, and is exempt 

from federal income taxes under Internal Revenue Code 

§ 501(c)(3).  On April 28, 2009, Mr. Collings and his wife, 

Caroline J. Collings (collectively, the “Collings”), 

donated a 45,000-square foot hangar facility (the “hangar”) 

to the Foundation.  At the time of transfer, the hangar was 

situated on a 31.1-acre parcel owned by the Collings, 

identified for assessing purposes as parcel R-205-016.  

This parcel originally consisted of two smaller, separately 

acquired parcels of 16.35 acres and 14.75 acres.  On the 

date of the transfer of the hangar, Mr. Collings sent a 

letter to the assessors, which notified them of the 

transfer and requested that the hangar be “removed from our 

taxable base.”  Mr. Collings testified that the assessors 

later advised him that they could not be considered tax 

exempt because the Foundation did not own the land.   

In February of 2010, in response to the assessors’ 

rejection, the Collings applied to the Stow Planning Board 

to carve out a 2.18-acre parcel, which included the land 

where the hangar was located and the immediate surrounding 

area, from the larger 31.1-acre parcel owned by the 

Collings.  The Collings’ application was denied. The 

Collings then sought to divide the 31.1-acre parcel into 
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the two original separate parcels and subsequently transfer 

to the Foundation the 16.35-acre parcel where they was 

located.  Mr. Collings testified that he again faced 

resistance from the Planning Board but since the parcels 

had been previously recognized by the assessors as 

independent parcels, the Planning Board allowed the 

request.  On October 1, 2010, the Collings transferred 

ownership of the 16.35-acre parcel of land, which included 

the hangar (collectively, the “subject property”), to the 

Foundation.  Accordingly, on July 1, 2011 (the 

“determination date”), the relevant date of qualification 

for the claimed exemption under G.L. c. 59, § 5, Third 

(“Clause Third”) for fiscal year 2012, the Foundation was 

the assessed owner of the subject property.  Beginning in 

fiscal year 2012, the newly created subject property was 

identified for assessing purposes as parcel R-205-016A.  

For fiscal year 2012, the assessors valued the subject 

property at $1,249,300 and assessed a tax thereon in the 

total amount of $30,509.55.     

On December 28, 2010, after the Collings transferred 

the subject property to the Foundation, but approximately 

one year prior to receiving the fiscal year 2012 tax bill, 

the appellant filed an Application for Statutory Exemption 

along with a copy of its Form 3ABC, which expressly cited 
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fiscal year 2012.  The appellant’s fiscal year 2012 

exemption application was denied on March 30, 2011, four 

months prior to the relevant qualification date of July 1, 

2011. 2   The appellant appealed this denial by filing its 

Petition Under Formal Procedure with the Board, referencing 

fiscal year 2011, on June 28, 2011.3  On the basis of these 

facts, and for the reasons explained in the following 

Opinion, the Board found and ruled that it had jurisdiction 

to hear and decide this appeal.4   

 The Foundation was established by trust in 1977 and, 

in February, 1979, the Foundation was granted tax-exempt 

status by the Internal Revenue Service.  Pursuant to the 

Declaration of Trust, the Foundation was “created and shall 

be operated exclusively for the charitable, scientific and 

educational purposes of establishing and operating a museum 

for the study, preservation, and public exhibition of 

articles of cultural, scientific and historical importance 

																																																								
2  In their denial notice, the assessors noted that “since you applied 
for Chapter 61B on this parcel under the name of Robert Collings (prior 
to the transfer [of the land]), we will continue to classify [and 
value] this parcel as recreational.  Pursuant to G.L. c. 61B, § 2, land 
that is classified as recreational shall be assessed at no more than 
twenty-five percent of its fair cash value.       
3 See footnote 1, supra. 
4  As more fully described in the Opinion section of these Findings of 
Fact and Report, the Board has jurisdiction under both G.L. c. 59, 
§ 5B, which provides for a direct appeal to the Board from a 
“determination” of the assessors concerning a Clause 3 exemption, and 
G.L. c. 59, §§ 64 and 65 as a premature appeal of its fiscal year 2012 
assessment.  See Becton, Dickinson and Company v. State Tax Commission, 
374 Mass. 230, 234 (1978) (holding that prematurity in filing is not 
fatal to jurisdiction).     
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and for the education of the public with respect to such 

articles.”  Mr. Collings testified that he and his wife 

were both educators and that their goal in forming the 

Foundation was to facilitate “education thru [sic] 

participation in history by touching, riding, smelling and 

feeling the historical artifacts.”  The Foundation’s motto 

is “Keeping history alive through direct participation.”    

The Foundation’s 2009-2010 Winter Newsletter 

memorialized Mr. Collings’ educational philosophy, which 

is: “When you read history, you may remember a bit.  When 

you experience history, you never forget.”  According to 

the Newsletter, the Foundation’s mission is “to offer and 

support living history programs that enable people of all 

ages to better understand our history through direct 

participation.”      

Mr. Collings testified that initially the Foundation 

focused on living history experiences such as carriage and 

sleigh rides, ice cutting festivals, and antique car 

rallies.  In the 1980s, the Foundation’s activities were 

broadened to include aviation and related activities “to 

immerse people in history.”  “The presentation and 

operation of historical aircraft was added to immerse 

people in history and honor our Veterans.”  To that end, 

the Foundation has collected, restored and maintained a 
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fleet of 23 historic aircraft.  Ten aircraft were kept at 

the subject property, including vintage planes from the 

Wright Brothers’ and World War I eras, which require a 

runway of less than 2,200 feet.  The Foundation’s remaining 

13 aircraft, which include World War II era B-24, B-25, and 

P-51 Mustang, and also Korean and Vietnam era A-6 F4 jets 

and helicopters, were stored and flown outside of 

Massachusetts.   

In addition to the vintage aircraft, Mr. Collings 

testified that the Foundation also stored at the subject 

property’s hangar numerous antique vehicles, including 

carriages, automobiles, steam locomotives, fire engines, 

military vehicles, and race cars from the 1930s through 

1996, as well as various types of historical memorabilia 

and costumes.  Because the hangar is not heated, the 

Foundation’s offices, where its five employees managed its 

affairs, were located in a “barn” that was situated 

adjacent to the subject property on the Collings’ 

residential property.  The barn was also used to store 

additional costumes and artifacts that were used in the 

Foundation’s historical re-enactments.  The Foundation did 

not seek a statutory exemption for the barn property. 
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Mr. Collings testified that to carry out its mission 

of “interactive participative history education,” the 

subject property was typically open to the general public 

three times per year, for what the Foundation called, “open 

house” events, including “Wings and Wheels,” “Race of the 

Century,” and “Battle for the Airfield.”  According to 

Mr. Collings, these three annual events have consisted of 

historical re-enactments and races between carriages, 

planes, ponies, and automobiles.  In addition to attending 

these outdoor events, the public was also allowed to tour 

the interior of the hangar and climb into various antique 

airplanes and cars.  According to Mr. Collings, the fee for 

attending these events ranged from $12 to $15 for adults 

and $6 to $10 for children age twelve and under.  

Mr. Collings testified that these were “suggested 

donations” and that no attendee was turned away because of 

their inability to pay.   

The events conducted at the subject property were 

located at the base of a narrow driveway, which traversed 

the Collings’ residential property located at 137 Barton 

Road, past a “No Trespassing” sign.  According to the 

assessors’ map and a satellite photograph introduced into 

evidence, the subject property had no road frontage.  A 

single sign fronting Barton Road read “Collings 
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Foundation,” but did not invite the public, state hours of 

operation, or even provide a telephone number or internet 

address.  Mr. Collings testified that the Foundation never 

conducted any advertising but instead relied on newspaper 

articles such as the 2011 Boston Globe article, the 

Foundation’s website, and word-of-mouth.  None of these, 

however, provided any information as to when and how a 

member of the general public could gain access to the 

subject property. 

Mr. Collings testified that in addition to the 

3 annual open house events, the Foundation provided private 

tours to 19 civic and school groups that made arrangements 

in advance, including local school classes, veterans 

groups, Cub Scout troops, senior-citizens’ groups, and 

others.  Some of these tour groups, which typically 

numbered between 20 to 40 persons, were permitted entry 

without charge, while others paid a fee of $10 per person.  

The Foundation also allowed the hangar to be used by other 

non-profit organizations for fundraising purposes, some at 

no charge.  According to Mr. Collings’ self-prepared, 

partially handwritten listing of events entitled “Events in 

Stow, MA for Fiscal Year 2009,” the subject property hosted 
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22 such events over 25 days,5 including the three open house 

events, during the period April through November, 2009, 

with approximately 9,867 total attendees. Although 

Mr. Collings testified that the appellant’s activities and 

use of the subject property were “about the same” from 2009 

to the relevant period at issue, he failed to specify any 

activities or offer any supporting evidence or 

documentation as to the activities and use of the subject 

property on or reasonably proximate to the relevant fiscal 

year 2012 qualification date of July 1, 2011.     

According to Mr. Collings, events and tours at the 

subject property’s hangar occurred seasonally between April 

and November in years past because of the expense posed by 

heating the hangar.  Portions of the unimproved 16.35 acres 

of the subject property were used for parking, historical 

re-enactments, and runway space.  Mr. Collings testified 

that while there “probably” was some maintenance and 

restoration of the Wright Brothers and World War I vintage 

planes and motor vehicles performed at the subject property 

during 2010, he was not able to specify how often or to 

what extent these activities occurred during any particular 

																																																								
5  Mr. Collings’ testimony was at variance with his written listing of 
events. He testified that there were 25 events at the subject property, 
although the listing indicated in bold print that there were a total of 
26 events.  Moreover, a count of the individual events identified on 
the listing totaled only 22 events.  No explanation was given for these 
discrepancies.  
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time.  According to Mr. Collings, all of the requisite FAA 

records and maintenance manuals were kept off-site at the 

barn located on the Collings’ residential property.  No 

such records were introduced into evidence. 

According to the Foundation’s 2009-2010 newsletter and 

Mr. Collings’ testimony, the appellant’s largest activity 

was the “Wings of Freedom Tour” (the “Tour”), in which the 

Foundation displayed, flew and provided air-born rides to 

paying passengers, in several of the Foundation’s World War 

II era planes, including the B-17, B24 and B-25 aircraft.  

In 2009, the Tour had 109 stops in 37 states with millions 

of viewers; most of the Tour took place outside of 

Massachusetts, with only 5 stops in Massachusetts,6 none of 

which occurred at the subject property because the runway 

was too short for the larger World War II era planes to 

land.  None of these World War II vintage planes used in 

the Tour were stored, displayed or maintained at the 

subject property.  Although some “parts” may have been 

restored at the subject property, any maintenance and 

restoration of these World War II vintage airplanes 

themselves had always been performed in facilities located 

in Florida and Houston, Texas.  Another event conducted by 

																																																								
6  Once again, Mr. Collings testimony was at variance with the 
documentary evidence.  Mr. Collings testified that the Tour had 3 
Massachusetts stops, while the Newsletter indicated 5 Massachusetts 
stops.  Again, no explanation was given for the discrepancy.  
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the Foundation was the “Bomber Fantasy Camp,” which 

consisted of a two-day training program where paying 

participants trained for and flew a simulated WWII bombing 

mission.  According to Mr. Collings testimony, the camp in 

2010 was held in Stockton, California.   

Based on the foregoing, and to the extent it is a 

finding of fact, the Board found that the appellant failed 

to meet its burden of proving that it was a charitable 

organization occupying the subject property for charitable 

purposes under Clause Third for fiscal year 2012.  The 

Board found that virtually all of the evidence the 

appellant offered pertaining to its activities and use of 

the subject property, was for activities that occurred in 

2009 or earlier, prior to the relevant period for the 

fiscal year at issue.  The Board found that the 

Foundation’s 2009-2010 Winter Newsletter, Mr. Collings’ 

recitation of events, and his partially handwritten listing 

of events at the subject property were all focused on time 

periods well prior to the fiscal year 2012 qualification 

date of July 1, 2011.   

In this regard, the Board notes the apparent confusion 

on the part of the appellant as to what fiscal year it was 

challenging. Although its application for statutory 

exemption referenced fiscal year 2012, its petition to the 
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Board appealing the assessors’ denial of the application 

referenced fiscal year 2011.  In addition, the appellant 

filed its application for exemption reciting fiscal year 

2012 just a day after the mailing of the fiscal year 2011 

tax bills.7 

Moreover, it is not clear which of the two statutory 

avenues of appeal the appellant chose to contest the 

assessors’ denial of its Clause Third exemption.  

G.L. c. 59, § 5B affords the appellant a right of appeal to 

the Board from a “determination” of the assessors 

concerning eligibility for the Clause Third exemption.  The 

appellant did not, however, indicate on its petition filed 

with the Board that it was appealing under § 5B and it 

failed to take advantage of the “unique benefit” of 

appealing to the Board “without paying any portion of the 

assessed tax.”  See William B. Rice Eventide Home, Inc. v. 

Assessors of Quincy, 69 Mass. App. Ct. 867, 874 (2007).  

Even assuming that the appellant was seeking a pre-

assessment determination from the assessors under § 5B, its 

submission of evidence concerning activities in 2009 in 

																																																								
7  The Board notes that paragraph 6 of the appellant’s petition 
references an additional written abatement application dated January 
20, 2011.  Neither party could locate an original or copy of this 
abatement application, and the appellant indicated that the reference 
to a January 20, 2011 application was erroneous.   
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conjunction with that application is far removed from the 

July 1, 2011 qualification date for fiscal year 2012. 

The second statutory avenue of appeal available to the 

appellant is under G.L. c. 64, §§ 64 and 65.  Assuming that 

the appellant intended to pursue a §§ 64 and 65 appeal, the 

appellant began this process approximately one year too 

early, by filing an “application for statutory exemption” 

for fiscal year 2012, just after the fiscal year 2011 tax 

bill was issued to it, and more than one year prior to the 

issuance of the relevant fiscal year 2012 tax bill.   

Under either statutory mechanism of appeal, the 

assessors’ denial of the application on March 30, 2011 

occurred approximately four months prior to the relevant 

July 1, 2011 qualification date for fiscal year 2012.  Put 

another way, the appellant was claiming in his December 28, 

2010 exemption application that its activities as of the 

July 1, 2011 qualification date for fiscal year 2012 – some 

7 months in the future -- qualified the subject property 

for the Clause Third exemption.  Similarly, the assessors 

made their determination concerning the appellant’s 

activities and occupation on March 30, 2011, approximately 

4 months in advance of the July 1, 2011 qualification date.   

 Adding to this confusion was the fact that the 

appellant’s original Petition to the Board listed fiscal 
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year 2011 as the relevant fiscal year at issue.  However, 

the appellant could not prevail in a fiscal year 2011 

appeal because it did not yet own the subject property on 

the fiscal year 2011 qualification date of July 1, 2010.  

Accordingly, while the Board’s allowance of the amendment 

to the petition to change the originally plead fiscal year 

2011 to fiscal year 2012 eliminated that jurisdictional 

challenge to the appellant’s appeal, it did nothing to 

ameliorate the evidentiary deficiencies in this fiscal year 

2012 appeal. 

 For example, a partially handwritten listing of events 

for 2009, which the appellant submitted with its December 

28, 2010 application for exemption, was introduced as an 

exhibit in the present appeal.  While the appellant may 

have believed that a listing of its 2009 activities was 

supportive of its fiscal year 2012 application for 

exemption, 2009 activities are simply too remote from 

fiscal year 2012 to have a bearing on what was occurring at 

the subject property on July 1, 2011.  Mr. Collings’ vague 

testimony that the appellant’s activities and use of the 

subject property in 2009 were “probably the same” during 

the relevant time period did not provide adequate detail to 

establish the subject property’s qualification for the 

exemption for fiscal year 2012 as of July 1, 2011, 
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particularly given the inconsistencies between his 

testimony and the documentary evidence. 

 Further, the other scant documentary evidence the 

appellant proffered was similarly remote from the relevant 

July 1, 2011 qualification date.  The Foundation’s 2009-

2010 Winter Newsletter described activities that had 

already taken place in 2009 and did little to shed light on 

the appellant’s activities as of the July 1, 2011 

qualification date.  Moreover, the Boston Globe article was 

again a general description of the appellant’s activities 

without a time reference.  In the absence of a sufficient 

documentary record, the appellant’s vague and overly 

generalized testimony concerning its activities as of the 

relevant qualification date of July 1, 2011 is unsupported 

and unpersuasive. 

On the basis of these findings, the Board found and 

ruled that the appellant failed to meet its burden of 

proving that its activities and use of the subject property 

as of July 1, 2011 were charitable within the meaning of 

Clause Third.  Accordingly, the Board issued a decision for 

the appellee in this appeal.  
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OPINION 

Pursuant to G.L. c. 59, § 2 all property, real and 

personal, situated within the commonwealth . . . unless 

expressly exempt, shall be subject to taxation.  

G.L. c. 59, § 5, Clause Third provides an exemption for 

“real estate owned by or held in trust for a charitable 

organization and occupied by it or its officers for the 

purposes for which it is organized.”  The date of 

determination as to qualification for an exemption is July 

first of each year.  G.L. c. 59, § 5; see also Church of 

Cambridge, Inc. v. Assessors of Cambridge, Mass. ATB 

Findings of Fact and Reports 1998-960, 962-3.  

As a trust, the appellant may qualify as a “charitable 

organization” under Clause Third if the trust was executed 

in Massachusetts or all of its trustees are appointed by a 

Massachusetts court and either: (1) its principal 

charitable purposes are solely carried out within 

Massachusetts; or (2) its charitable purposes are 

principally and usually carried out within Massachusetts.  

It is not disputed that the appellant met the first 

criteria because the trust at issue was executed in 

Massachusetts.  Regarding the alternative tests based on 

the appellant’s purposes, because its activities were not 

carried out solely within Massachusetts, the appellant 

could only qualify under the second alternative if it met 
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its burden of proving that its charitable purposes were 

principally and usually carried out in Massachusetts. 

“The burden of establishing entitlement to the 

charitable exemption lies with the taxpayer.”  Western 

Massachusetts Lifecare Corp. v. Assessors of Springfield, 

434 Mass. 96, 101 (2001)(citing New England Legal 

Foundation v. Assessors of Boston, 423 Mass. 602, 609 

(1996)).  “Any doubt must operate against the one claiming 

a tax exemption.”  Boston Symphony Orchestra v. Assessors 

of Boston, 294 Mass. 248, 257 (1936).  “'Exemption from 

taxation is a matter of special favor or grace.  It will be 

recognized only where the property falls clearly and 

unmistakably within the express words of a legislative 

command.'”  Mass. Med. Soc'y v. Assessors of Boston, 

340 Mass. 327, 331 (1960) (quoting Boston Chamber of 

Commerce v. Assessors of Boston, 315 Mass. 712, 718 

(1944)).		 

A corporation or trust that seeks to challenge the 

assessors’ denial of a Clause Third exemption may appeal to 

the Board in one of two ways: (1) by appealing to the Board 

under G.L. c. 59, § 5B; or (2) by appealing under 

G.L. c. 59, §§ 64 and 65 from the assessors’ denial of an 

application for abatement or statutory exemption.  See 

Eventide, 69 Mass. App. Ct. at 870.  Although it is not 

clear under which statute the appellant is appealing, the 

Board has jurisdiction over this appeal under either. 
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G.L. c. 59, § 5B provides that any person, including a 

corporation or trust applying for a Clause Third exemption 

or a competitor of such corporation or trust, may appeal to 

the Board from the assessors’ “determination” as to the 

eligibility or non-eligibility for the Clause Third 

exemption.  An appeal under § 5B must be filed with the 

Board within three months of the assessors’ determination; 

in the present case, the appellant timely filed its appeal 

on June 28, 2011, less than three months after the 

assessors’ March 30, 2011 determination. 

As detailed in the Board’s findings, the appellant 

filed its application for statutory exemption with the 

assessors and its appeal to the Board prior to the issuance 

of the relevant fiscal year 2012 tax bill.  The Board notes 

that, although in theory, an application for statutory 

exemption and § 5B appeal may be used as a pre-assessment 

remedy, all of the reported cases from both the Appeals 

Court and the Board concerning § 5B involve appeals to the 

Board after the issuance of the relevant tax bill. See, 

e.g., Eventide, supra; Community Care Services, Inc. v. 

Assessors of Berkley, Mass. ATB Findings of Fact and 

Reports, 2011-713; Kings Daughters & Sons v. Assessors of 

Wrentham, Mass. ATB Findings of Fact and Reports, 2007-

1043; Healthtrax International, Inc. et al. v. Assessors of 

Hanover. Mass. ATB Findings of Fact and Reports, 2001-366.  

Nevertheless, there is no express language in § 5B or 

elsewhere that prohibits the filing of an application for 
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statutory exemption8 and a § 5B appeal prior to the issuance 

of the tax bill.  Further, because the appellant complied 

with the § 5B appeal deadline by filing its appeal within 

three months of the assessors’ Clause Third non-eligibility 

determination, the Board has jurisdiction over this appeal.  

The Board also has jurisdiction over this appeal under 

the second statutory avenue, G.L. c. 59, §§ 64 and 65.  As 

with an appeal under § 5B, an abatement proceeding under  

§§ 64 and 65 is generally a post-assessment and post-tax 

bill remedy.  See, e.g., G.L. c. 59, § 59 (“[a] person upon 

whom a tax has been assessed . . . if aggrieved by such 

tax, may . . . apply in writing to the assessors, on a form 

approved by the commissioner, for an abatement thereof.”).  

An application for statutory exemption and an application 

for abatement are each a “form approved by the 

commissioner” to institute an abatement proceeding after 

receipt of the tax bill.  See Children’s Hospital Medical 

Center v. Board of Assessors of Boston, 393 Mass. 

266 (1984) (ruling that either form may be used to seek an 

abatement on charitable exemption grounds). 

In the present appeal, the Foundation filed its 

application for statutory exemption for fiscal year 2012 

prior to the assessors' issuance of the fiscal year 2012 

																																																								
8  The Board notes that there is no mention of an “application for 
statutory exemption” in § 5B or any other statutory reference to such 
an application.  The application for statutory exemption appears to 
have been a form created to allow assessors to differentiate between 
requests for abatement based on an exemption from those based on 
overvaluation. See Children’s Hospital Medical Center v. Board of 
Assessors of Boston, 393 Mass. 266, 269 (1984). 
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tax bills.   However, in Becton, Dickinson and Company v. 

State Tax Commission, 374 Mass. 230 (1978), the Court held 

that a taxpayer's premature filing of an abatement 

application was not fatal to the Board's jurisdiction:	
 

It is well settled in similar cases, where a 
statute required action within a certain time 
“after” an event, that the action may be taken 
before that event. Such statutes have been 
construed as fixing the latest, but not the 
earliest, time for the taking of the 
action.  Tanzilli v. Casassa, 324  Mass. 113, 115 
(1949) [citations omitted].  Moreover, it is a 
general policy of the law to prevent loss of 
valuable rights, not because something was done 
too late, but rather because it was done too 
soon.	

		

Becton, Dickinson, 374 Mass. at 234.  The Board has 

likewise ruled that a premature filing of a Petition does 

not deprive the Board of jurisdiction to hear and decide an 

appeal.  Liberty Marine, LLC Inc. v. Commissioner of 

Revenue, Mass. ATB Findings of Fact and Reports 2008-1, 9;  

Stanley Home Products, Inc. v. Commissioner of Revenue, 

Mass. ATB Findings of Fact and Reports 1986-128, 136.  The 

Board similarly found and ruled here that the appellant's 

early filing of its exemption application, and subsequent 

appeal to the Board, did not deprive the Board of 

jurisdiction over the instant appeal. 

However, although the timing of the appellant’s 

application to the assessors and appeal to the Board is not 

fatal to the Board’s jurisdiction, it did affect the 
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appellant’s ability to meet its burden of proof that the 

subject property qualified for charitable exemption.  	

The Foundation filed the application for a charitable 

exemption for fiscal year 2012 more than one year prior to 

the issuance of the fiscal year 2012 tax bills, in effect 

requesting an advance determination of qualification for 

the Clause Third exemption well before the relevant 

qualification date had occurred and in advance of the 

mailing of the relevant tax bill.  	

In support of its exemption claim for fiscal year 

2012, the appellant offered evidence more consistent with a 

fiscal year 2011 claim.  At the hearing of this appeal, the 

appellant maintained that it provided “educational” 

activities to the public, by means of:  annual “open 

houses,” which included historical re-enactments; the Tour; 

pre-scheduled private tour group events; and restoration of 

historic aircraft.  The Board found, however, that 

virtually all of the evidence the appellant offered was for 

activities that occurred in 2009 or earlier, well prior to 

the relevant period of time for fiscal year 2012.  The 

appellant's evidence, including the Foundation's 2009-2010 

Winter Newsletter, Mr. Collings' recitation of activities 

and events, and his partially handwritten listing of 2009 

events at the subject property were for or during periods 

well before the relevant qualification date of July 1, 2011 

for fiscal year 2012.  
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Further, the documentary evidence submitted by the 

appellant was cursory and general.  No payroll, attendance, 

maintenance or FAA records were offered.  The few documents 

submitted into evidence, and Mr. Collings’ testimony, 

offered only a vague and overly generalized description of 

the appellant’s activities, and, in at least two instances, 

there were discrepancies between Mr. Collings’ testimony 

and his listing of events.  Accordingly, the Board ruled 

that the appellant failed to provide sufficient persuasive, 

credible evidence to meet its burden of proof. "The 

credibility of witnesses, the weight of the evidence, and 

inferences to be drawn from the evidence are matters for 

the board."  Cummington School of the Arts, Inc. v. 

Assessors of Cummington, 373 Mass. 597, 605 (1977).  	
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On the basis of all of the evidence, the Board found 

and ruled that the appellant failed to meet its burden of 

proving that it was a charitable organization that occupied 

the subject property in furtherance of its charitable 

purpose within the meaning of Clause Third for fiscal year 

2012. 	

Accordingly, the Board issued a decision for the 

appellee in this appeal.	
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