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Department of Public Utilities,
State House, Boston 33, November 7, 1951

To the Honorable Senate and House of Representatives.

In accordance with the provisions of chapter 33, sec-
tion 33, of the General Laws, as amended, I have the
honor to submit herewith that portion of the annual
report of the Department of Public Utilities for the year
1951 which contains recommendations for legislative
action, together with drafts of bills embodying the legis-
lation recommended. These bills have been submitted
to counsel for the Senate and counsel for the House of
Representatives for advice and assistance as to the form
thereof.

Very truly yours,

THOMAS A. FLAHERTY,

CJ)e Commontoealtl) of £©aooacfnioetto

Chairman
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1. An Act providing for Appeals from Decision,
Order or Ruling of Commission; Enforce-
ment of Orders.

The Department respectfully recommends the enact-
ment of the statute transmitted in connection with the
1951 annual report bearing the above title. A statute
substantially identical with this suggestion, but differing
in certain respects as will be discussed, was submitted in
connection with the 1949 annual report and again in
connection with the 1950 annual report and was rejected
in the Senate in each year.

The present proposal differs from those previously
submitted in three important particulars. The present
proposal has been changed to clarify the procedure for
bringing an appeal to the Supreme Judicial Court by
substituting a petition for a claim of appeal. The present
proposal also omits the requirement contained in the
previous suggestions that the enforcement of an order of
the Department was to be stayed only after a finding
accompanied by a memorandum by the single justice
setting forth his reasons. The instant proposal also
omits the provision previously included that the findings
of the Commission as to facts if supported by substantial
evidence should be conclusive. It is our hope that these
changes will focus the attention of the Legislature upon
the procedural operation of the proposed bill which we
believe to be extremely important in the public interest.

Under the existing practice on appeals from the De-
partment, as we have said in previous years, the work of
the Department and the interests of the public are preju-
diced by the interpretation which has been placed upon
it in the decision of the Lowell Gas Company vs. Depart-
ment of Public Utilities, 324 Mass. 80.

RECOMMENDATIONS.
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This decision raises a serious question as to the regu-
latory power of the Commission over public service
companies under the jurisdiction of the Department.
If the effect of the holdings in this case are applied to all
appeals from the Commission, utility companies dissatis-
fied with the findings of the Commission would secure a
trial de novo on the facts and would be allowed to intro-
duce evidence on appeal which was not before the Com-
mission for its consideration. This practice would rele-
gate the functions of the Commission to a mere testing
ground for the legality or illegality of proposals by these
companies.

The enactment of this legislation would be in line with
the accepted procedure of similar regulatory bodies in
other jurisdictions. It makes provision for remand to
the Commission in the event that additional evidence
is sought to be introduced and will allow the Commission
to reconsider its decision, order or ruling in the light of
the new evidence. The changes proposed would reaffirm
the jurisdiction of the Commission in accordance with
what we conceive to have been the original intention of
the General Court.

2. An Act authorizing the Department to summons
Witnesses, specifying Fees in Such Case
and providing Penalties for Failure to
COMPLY THEREWITH.

The Department renews the recommendation sub-
mitted with its 1950 annual report in the form attached
hereto. An act identical with this was referred to the
next annual session by the committee in the 1950-51
Legislature, which report was accepted by the General
Court.

Under the existing statute no provision is made for the
issuance of subpoena by the Department upon the in-
stance of a party to proceedings in hearings. This ques-
tion has come up from time to time and the parties have
been relegated to their remedies under the general
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statutes regarding subpoenas. The general statutes are
not designed to apply to administrative proceedings and
the parties in consequence have as a practical matter
been powerless to compel the attendance of hostile wit-
nesses. The proposed amendment is designed to author-
ize the issuance of such subpoenas and to provide ma-
chinery for their enforcement.

3. An Act relative to Chartered and Special
Buses, so called.

The Department respectfully renews its recommenda-
tion submitted to the Legislature in connection with its
1950 annual report under the above title. An act identi-
cal with the attached was filed as House Bill No. 1537
in the 1949-50 session but was not reported out of com-
mittee. In last year’s session, the same report was made
to the Legislature on the Department’s proposal.

The present statutes permit the issuance of licenses for
chartered service to any person who is fit, willing and
able to perform such service; provided, that the render-
ing of such service is consistent with the public interest.
The profit from such service when performed by a carrier
which is subject to the jurisdiction of the Department
goes into his general revenues and serves to decrease the
pressure for increased rates for regular route service. It
therefore appears desirable from the standpoint of the
public that chartered service be confined to regular route
operators if they care to undertake this service. This is
particularly true since the equipment used by regular
route operators is usually superior to that of carriers
operating in charter service only and is usually more
adequately insured. At the same time licenses previ-
ously issued to persons who may have invested money in
equipment in reliance thereon should be confirmed.

For the same reasons, it would seem desirable to con-
fine the issuance of special service permits to regular
route carriers operating in the city or town which is the
point of origin of the proposed special trip unless they do
not care to offer such service. This has been the adminis-
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trative practice of the Department under the existing
law and it seems desirable to make this limitation effec-
tive by statute.

4. An Act amending an Act providing for the

Creation of the Metropolitan Transit Au-
thority and the Acquisition and Operation
by it of the Entire Assets, Property and

Franchises of the Boston Elevated Rail-
way.

This above-entitled recommendation is designed to
remove from the jurisdiction of the Department any
authority for a review of the acts of the trustees of the
Metropolitan Transit Authority as regards rates and
service. Under the act as it presently reads the,trustees
fix the rates of fare “subject to the approval of the de-
partment.” It seems to us that the acts of the trustees,
who are a public body charged with the responsibility
for operating the railroad, should not be subject to re-
view by any other public body. The proposed amend-
ment strikes out the provision that such rates of fare
shall be subject to the approval of the Department and
inserts a requirement that the trustees shall hold a public
hearing thereon. In the past, the Department has held
such hearing and it seems desirable that the public
should have an opportunity to express itself.

The other amendment proposed by this act strikes
out the second sentence of section 12 of the Metropolitan
Transit Authority Act. The first sentence states that
the trustees have exclusive power to determine the char-
acter and extent of the facilities to be furnished. The
second sentence now states that “except as herein other-
wise provided ” the Department has the same supervision
as to the services of the Authority as it has over street
railway companies. It seems to us clear that the broad
powers given to the trustees by the first sentence leave
no room for the jurisdiction of the Department and that
the second sentence is meaningless and should be stricken
out.
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5. An Act amending an Act providing for the Ac-
quisition, Maintenance and Operation op

the Steamship Line operating between New
Bedford, Falmouth and the Islands op
Martha’s Vineyard, providing for the
Creation of the New Bedford, Woods
Hole, Martha’s Vineyard and Nantucket
Steamship Company, and defining its Powers
and Duties and providing for the Financing
of Said Project.

The Department respectfully recommends that that
portion of the act creating the New Bedford, Woods
Hole, Martha’s Vineyard and Nantucket Steamship
Authority be stricken out which subjects the rates to be
charged by the Authority to review by the Department.
Here, as in the previous bill above referred to, the Au-
thority is a public body which, it seems to us, should
have the right to establish the rates of fare which are its
responsibility and should not be subject to review by
any other governmental body. Under the act as it now
stands, the Department has no authority except to dis-
approve a change in the rates established by the Author-
ity. The proposed amendment makes the decision of
the Authority final but requires a public hearing to be
held thereon. The Department has insisted upon such
public hearing in proceedings under this section, and we
believe the public should be given the same opportunity
before the Authority makes any change in its rates and
charges.

6. Revising the Definition of the Term “Private
Carrier” under the Laws relative to

Carriers of Property by Motor Vehicle
for Compensation.

It is the opinion of the Department that the present
definition of private carrier inserted by section 2 of chap-
ter 664 of the Acts of 1951 amending section 2, chapter
1598 of the General Laws is incapable of concise interpre-
tation and may include persons who are actually contract
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or common carriers as defined in section 2, chapter 1598
of the General Laws, which it is not the intention of the
Legislature to include. We believe that the language
proposed in this amendment would preclude such in-
terpretation.




