
HOUSE No. 766
By Mr. Vaitses of Melrose (by request), petition of Henry F. Long

(Commissioner of Corporations and Taxation) for legislation to impose
an occupancy tax. Taxation.

In the Year One Thousand Nine Hundred and Fifty-Two.

An Act imposing an occupancy tax.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, asfolloivs:

1 Section 1. The General Laws are hereby
2 amended by inserting after chapter 64D the follow-
-3 ing chapter;

4

Occupancy Tax.5

6 Section 1. The following words and phrases as
7 used in this chapter shall have the following mean-
-8 ings unless the context otherwise requires:
9 “Person”, an individual, partnership, society,

10 association, joint stock company, corporation, estate,
U receiver, trustee, assignee, referee, or any other per-
-12 son acting in a fiduciary or representative capacity,
13 whether appointed by a court or otherwise and any
14 combination of individuals.

Che Commontoealth of Massachusetts

Chapter 641
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“Operator”, any person charging or receiving
or entitled to a rental or compensation for the use
or occupation of any building or structure, or any
portion thereof or any room or space therein.
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“Occupant”, any person who, for a consideration,
uses, possesses, or has the right to use or possess any
building or structure, or any portion thereof or any
room or space therein.

19
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23 “Occupancy”, the use or possession, or the right

to the use or possession of any building or structure,
or any portion thereof or any room or space therein.

24
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“Rent”, the consideration received for occupancy
valued in money, whether received in money or
otherwise, including all receipts, cash, credits, and
property or services of any kind or nature, and also
any amount for which credit is allowed by the
operator to the occupant, without any deduction
therefrom whatsoever.
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“Return”, any return filed or required to be filed
as herein provided.

33
34

Section 2. There is hereby levied and there shall
be collected and paid a tax equivalent to five per cent
of the rent for every occupancy of any building or
structure, or any portion thereof or any room or
space therein; provided, that no tax shall be im-
posed hereunder upon the federal, state or city
governments or any agency thereof.
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Section 3. The tax to be collected shall be stated
and charged separately from the rent and shown
separately on any record thereof, at the time when the
occupancy is arranged or contracted for, and upon
every evidence of occupancy or any bill or statement
or charge made for said occupancy issued or delivered
by the operator as trustee for and on account of the
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commonwealth, and the operator shall be liable for
the collection thereof and for the tax. The operator
and any officer of any corporate operator shall be
personally liable for the tax collected or required to
be collected under this chapter, and the operator
shall have the same right in respect to collecting
the tax from the occupant, or in respect to non-
payment of the tax by the occupant as if the tax
were a part of the rent for the occupancy payable
at the time such tax shall become due and owing,
including all rights of eviction, dispossession, re-
possession and enforcement of any lien that he may
have in the event of non-payment of rent by the
occupant; provided, however, that the commissioner
shall be joined as a party in any action or proceeding
brought by the operator to collect or enforce collec-
tion of the tax.
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Section 4- Where the occupant has failed to pay
and the operator has failed to collect the tax as im-
posed by this chapter, then in addition to all other
rights, obligations and remedies provided, such tax
shall be payable by the occupant directly to the
commissioner, and it shall be the duty of the occupant
to file a return thereof with the commissioner and
to pay the tax imposed thereon to the commissioner
within fifteen days after such tax was due.
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Section 5. The commissioner may, wherever he
deems it necessary for the proper enforcement of
this chapter, require that the occupant shall file
returns and pay directly to the commissioner the
tax herein imposed, at such times as returns are
required to be filed and payment made by the
operator.
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82 Section 6. The tax imposed by this law shall be
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paid upon any occupancy on and after the effective
date of this law, although such occupancy is had
pursuant to a contract, lease or other arrangement
made prior to such effective date. Where such rent
is paid, or charged or billed, or falls due on either
a weekly, monthly or other term basis, the rent so
paid, charged, billed or falling due shall be subject
to the tax herein imposed to the extent that it covers
any portion of the period following the effective date
of this law, and such payment, bill, charge or rent due
shall be apportioned on the basis of the ratio of the
number of days falling within said period, to the
total number of days covered thereby.
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For the purpose of the proper administration of
this chapter, and to prevent evasion of the tax hereby
imposed, it shall be presumed that all rents are sub-
ject to tax until the contrary is established, and the
burden of proving that a rent for occupancy is not
taxable hereunder shall be upon the operator or the
occupant.
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Section 7. Every operator shall keep records of
every occupancy and all rent paid, charged or due
thereon and of the tax payable thereon, in such form
as the commissioner may require. Such records shall
be available for inspection and examination at any
time upon demand hy the commissioner or his duly
authorized agent or employee, and shall be preserved
for a period of three years, except that the commis-
sioner may consent to their destruction within that
period or may require that they be kept longer.
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Section 8. Every operator shall file with the com-
missioner a return of occupancy and all rents, and all
taxes payable thereon for the periods ending June
thirtieth, September thirtieth, December thirty-first
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117 and March thirty-first of each year. Such returns
118 shall be filed within twenty days from the expiration
119 of the period covered thereby. The commissioner
120 may permit or require returns to be made for other
121 periods and upon such dates as he may specify.
122 The forms of return shall be prescribed by the
123 commissioner and shall contain such information
124 as he may deem necessary for the proper administra-
-125 tion of this chapter. The commissioner may require
126 amended returns to be filed within twenty days after
127 notice and to contain the information specified in the
128 notice.
129 If a return required by this chapter is not filed or
130 if a return when filed is incorrect or insufficient on its
131 face, the commissioner shall take the necessary steps
132 to enforce the filing of such return or of a corrected
133 return.
134 Section 9. At the time of filing a return of occu-

-135 pancy and of rents, each operator shall pay to the
136 commissioner the taxes imposed by this chapter
137 upon the rents required to be included in such return,
138 as well as all other moneys collected by the operator
139 acting or purporting to act under the provisions of
140 this chapter, even though it be judicially determined
141 that the tax collected is invalidly imposed. All the
142 taxes, for the period for which a return is required
143 to be filed, shall be due from the operator and payable
144 to the commissioner on the date limited for the filing
145 of the return for such period, without regard to
146 whether a return is filed or whether the return which
147 is filed correctly shows the amount of rents and the
148 taxes due thereon. Where the commissioner in his
149 discretion deems it necessary to protect revenues to
150 be obtained under this chapter he may require any
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151 operator required to collect the tax imposed by this
152 chapter to file with him a bond, issued by a surety
153 company authorized to transact business in the
154 commonwealth, in such amount as the commissioner
155 may fix, to secure the payment of any tax and
156 penalties and interest due or which may become due
157 from such operator. In the event that the commis-
158 sioner determines that an operator is to file such bond
159 he shall give notice to such operator to that effect,
160 specifying the amount of the bond required. The
161 operator shall file such bond within five days after
162 the giving of such notice unless within such five days
163 the operator shall request in writing a hearing before
164 the commissioner at which the necessity, propriety
165 and amount of the bond shall be determined by the
166 commissioner. Such determination shall be final and
167 shall be complied with within fifteen days after the
168 giving of notice thereof. In lieu of such bond,
169 securities approved by the commissioner or cash in
170 such amount as he may prescribe, may be deposited
171 which shall be kept in the custody of the commii
172 sioner or of the state treasurer. The commissioner
173 may at any time without notice to the depositor
174 apply the securities or the cash to any tax or interest
175 or penalties due, and for that purpose the securities
176 may be sold by him at public or private sale without
177 notice to the depositor thereof.
178 Section 10. If a return required by this chapter
179 is not filed, or if a return when filed is incorrect or
180 insufficient, the amount of the tax due shall be de-
-181 termined by the commissioner from such information
182 as may be obtainable, and, if necessary, the tax may
183 be estimated on the basis of external indices, such
184 as number of rooms, space, location, scale of rents,
185 comparable rents, type of accommodations and
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service, number of employees or other factors.
Notice of such determination shall be given to the
person liable for the collection or payment of the
tax. Such determination shall finally and irrevocably
fix the tax unless the person against whom it is
assessed, within thirty days after giving of notice of
such determination, shall apply to the commissioner
for a hearing, or unless the commissioner of his own
motion shall redetermine the same. After such
hearing the commissioner shall give notice of his
determination to the person against whom the tax
is assessed. The person against whom the tax is
assessed, within thirty days after notice of the
determination is given, may appeal from the de-
termination to the appellate tax board, whose
decision shall be final, except as to matters of law.
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Section 11. In the manner provided in this sec-

tion, the state treasurer upon certification by the
commissioner shall refund, without interest, any tax,
penalty or interest erroneously, illegally or uncon-
stitutionally collected or paid if the application to
the commissioner for such refund shall be made
within six months from the payment thereof. Such
application may be made by the occupant, operator
or other person who has actually paid the tax. Such
application may also be made by an operator who
has collected and paid over such tax to the com-
missioner, provided that the application is made
within six months of the payment by the occupant
to the operator; but no actual refund of moneys
shall be paid to such operator unless he shall first
establish to the satisfaction of the commissioner
that he has repaid to the occupant the amount for
which the application for refund is made.
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220 An application for a refund made as herein pro-
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vided shall be deemed an application for a revision
of any tax, penalty or interest complained of and the
commissioner may receive evidence with respect
thereto. After making his determination the com-
missioner shall give notice thereof to the applicant,
who, within thirty days after the giving of such
notice, may appeal from the decision of the com-
missioner to the appellate tax board whose decision
shall be final, except as to matters of law. Such an
appeal may not be taken unless an undertaking is
filed with the commissioner in such amount and
with such sureties as a member of the appellate tax
board shall approve, to the effect that if such appeal
be dismissed or the tax confirmed, the appellant
will pay all costs and charges which may accrue in
the prosecution of the appeal.
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A person shall not be entitled to a revision or
refund under this section of a tax, interest or penalty
which had been determined to be due pursuant to
the provisions of section ten of this chapter where
he has had a hearing or an opportunity for a hearing
as provided in said section, or has failed to avail
himself of the remedies therein provided. No re-
fund shall be made of the tax, interest or penalty
paid after a determination by the commissioner
made pursuant to section ten of this chapter unless
it be found that such determination was erroneous,
illegal or unconstitutional or otherwise improper, by
the commissioner after a hearing or of his own

motion, or in an appeal to the appellate tax board
pursuant to the provisions of section ten, in which
event refund without interest shall be made of the
tax, interest or penalty found to have been over-
paid.
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255 Section 12. The remedies provided by sections
256 ten and eleven of this chapter shall be exclusive
257 remedies available to any person for the review of
258 tax liability imposed by this chapter; and no de-
-259 termination or proposed determination of tax or
260 determination of any application for refund shall
261 be enjoined or reviewed by an action for declaratory
262 judgment or by any other action or proceeding.
263 Section 13. The commissioner shall have for the
264 collection of this tax and interest and penalties all
265 the remedies which are provided in chapters sixty-
-266 two and sixty-three for the collection of income and
267 corporation taxes. If the commissioner in his dis-
-268 cretion believes that any operator, officer, occupant
269 or other person is about to cease business, leave the
270 state or remove or dissipate the assets out of which
271 the tax or penalties might be satisfied, and that any
272 such tax or penalty will not be paid when due, he
273 majr declare such tax or penalty to be immediately
274 due and payable and may issue a warrant immedi-
-275 ately.

276 Section 1 4. In addition to any other powers
277 granted to the commissioner in this chapter, he is
278 hereby authorized and empowered
279 1. To make, adopt and amend rules and regu-
-280 lations appropriate to the carrying out of this
281 chapter and the purposes thereof.
282 2. To extend, for cause shown, the time of filing
283 any return for a period not exceeding thirty days;
284 and for cause shown, to remit penalties but not
285 interest and to compromise disputed claims in
286 connection with taxes hereby imposed.
287 3. To delegate his functions herein to a deputy
288 or other employee or employees of his department.



HOUSE No. 766. [Jan.10

289 4. To prescribe methods for determining the rents
for occupancy and to determine the taxable and non-
taxable rents.

290
291
292 5. To require any operator within the common-

wealth to keep detailed records of the nature and
type of building or space rented, the nature and
type of service rendered, the rents received, charged
and accrued, the names and addresses of the occu-
pants, whether or not any occupancy is claimed to
be subject to the tax imposed by this chapter and to
furnish such information upon request to the com-
missioner.
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6. To assess, determine, revise and readjust the
taxes imposed by this chapter and to take all other
action reasonably necessary to carry out the pro-
visions of this chapter.
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Section 15. The commissioner or his employees
or agents duly designated and authorized by him
shall have power to administer oaths and take
affidavits in relation to any matter or proceeding in
the exercise of their powers and duties under this
chapter. The commissioner shall have power to
subpoena and require the attendance of witnesses
and the production of books, papers and documents,
to secure information pertinent to the performance
of his duties hereunder and of the enforcement of
this chapter, and to examine them in relation thereto,
and to issue commissions for the examination of
witnesses who are out of the state or unable to
attend before him or excused from attendance.
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306
.307
308
309
310
311
312
813
314
315
316
317
318

A justice of the superior court, either in court or
at chambers, shall have power similarly to enforce
by proper proceedings the attendance and testimony
of witnesses and the production and examination of
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books, papers and documents called for by the sub-
poena of the commissioner under this chapter.

323
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Any person who shall refuse to testify or to pro-
duce books or records, or who shall testify falsely in
any material matter pending before the commis-
sioner under this chapter, shall be guilty of a mis-
demeanor, punishment for which shall be a fine of
not more than one thousand dollars or imprison-
ment for not more than one year, or both such fine
and imprisonment.
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The officers who serve the commissioner’s sum-
mons or subpoena, and witnesses attending in re-
sponse thereto, shall be entitled to the same fees as
are allowed to officers and witnesses in civil cases
in courts of record.
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Section 16. Within ten days after the date when
this chapter becomes effective, or in the case of
operators commencing business or renting buildings,
structures or portions thereof or rooms or space
therein, after such effective date, within three days
after such commencing or renting, every operator
shall file with the commissioner a certificate of
registration in a form prescribed by the commis-
sioner. The commissioner shall within five days
after such registration issue without charge to each
operator a certificate of authority empowering such
operator to collect the tax from the occupant and
duplicates thereof for each additional building or
structure. Each certificate or duplicate shall state
the building or structure to which it is applicable.
Such certificate of authority shall be prominently
displayed by the operator in such manner that it
may be seen and come to the notice of all occupants
and persons seeking occupancy. Such certificate
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shall be non-assignable and non-transferable, and
.shall be surrendered immediately to the commis-
sioner upon the cessation of business or rental.

357
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360 Section 17. Any person failing to file a return or

to pay or to pay over any tax to the commissioner
within the time required by this chapter shall be
subject to a penalty of five per cent of the amount
of tax due, plus interest at the rate of one per cent
of such tax for each month of delay excepting the
first month after such return was required to be
filed or such tax became due; but the commissioner
if satisfied that the delay was excusable may remit
all or any part of such penalty but not interest.
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Any operator or occupant and any officer of a
corporate operator or occupant failing to file a re-
turn required by this chapter, or filing or causing to
be filed or making or causing to be made, or giving
or causing to be given any return, certificate, affi-
davit, representation, information, testimony or
statement required or authorized by this chapter
which is wilfully false, and any operator and any
officer of a corporate operator wilfully failing to file
a bond required to be filed pursuant to section nine
of this chapter, or failing to file a registration cer-
tificate and such data in connection therewith as
the commissioner may by regulation or otherwise
require, or to display or surrender the certificate of
authority as required by this chapter, or assigning
or transferring such certificate of authority, and any
operator and any officer of a corporate operator
wilfully failing to charge separately from the rent
the tax herein imposed, or wilfully failing to state
such tax separately on any evidence of occupancy
or any bill or statement or receipt of rent issued or
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391 employed by the operator, or wilfully failing ox-

392 refusing to collect such tax from the occupant, and
393 any operator and any officer of a corporate operator
394 who shall refer or cause reference to be made to this
395 tax in a form or manner other than that required by
396 this chapter, and any operator failing to keep the
397 records required by section sevexx, shall, in addition
398 to the penalty herein or elsewhere prescribed, be
399 guilty of a misdemeanor, punishment for which shall
400 be a fine of not moi-e than one thousand dollars, or
401 imprisonment for not more than one year or both
402 such fine and imprisonment. Officers of a corporate

403 operator shall be personally liable for the tax col-
404 lected or required to be collected by such corpora
405 tion under this chapter, and subject to the penalties
406 hereinabove imposed.
407 The certificate of the commissioner to the effect
408 that a tax has not been paid, that a return, bond or
409 registration certificate has not been filed, or that
410 information has not been supplied pursuant to the
411 provisions of this chapter, shall be presumptive
412 evidence thereof.
413 Section 18. Except in accordance with proper
414 judicial order, or as otherwise provided by law, it
415 shall be unlawful for the commissioner or any
416 officer or employee of the commissioner’s depart-
417 ment to divulge or make known in any manner the
418 rents or other information relating to the business
419 or rentals of a taxpayer contained in any return
420 under this chapter. The officers charged with the
421 custody of such returns shall not be required to
422 produce any of them or evidence of anything con-
-423 tained in them in any action or proceeding in any
424 court, except on behalf of the commissioner in an
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action or proceeding under the provisions of this
chapter, or on behalf of any party to any action or
proceeding under the provisions of this chapter
when the returns or facts shown thereby are directly
involved in such action or proceeding, in either of
which events the courts may require the production
of, and may admit in evidence, so much of said
returns or of the facts shown thereby as are pertinent
to the action and proceeding and no more. Nothing
herein shall be construed to prohibit the delivery to
a taxpayer or his duly authorized representative of
a certified copy of any return filed in connection
with his tax, nor to prohibit the publication of
statistics so classified as to prevent the identification
of particular returns and the items thereof, or the
inspection by the attorney general or his agents of
the return of any taxpayer who shall bring action to
set aside or review the tax based thereon, or against
whom an action or proceeding has been instituted
for the collection of a tax or penalty. Returns shall
be preserved for three years and thereafter until the
commissioner permits them to be destroyed.
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Section 19. Any notice authorized or required
under the provisions of this chapter may be given by
mailing the same to the person for whom it is in-
tended in a postpaid envelope addressed to such
person at the address given in the last return filed
by him pursuant to the provisions of this chapter or
in any application made by him, or, if no return has
been filed or application made, then to such address
as may be obtainable. The mailing of such notice
shall be presumptive evidence of the receipt of the
same by the person to whom addressed. Any period
of time which is determined according to the pro-
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visions of this chapter by giving of notice shall
commence to run from the date of mailing of such
notice.
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No statute of limitations of time for the enforce-
ment of a civil remedy shall apply to any proceeding
or action taken by the commissioner to levy, appraise,
assess, determine or enforce the collection of any tax
or penalty provided by this chapter. However,
except in the case of a wilfully false or fraudulent
return with intent to evade the tax, no assessment
of additional taxes shall be made after the expiration
of more than three years from the date of the filing
of a return; provided, however, that where no re-
turn has been filed as provided by law, the tax may
be assessed at any time.
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Where, before the expiration of the period pre-
scribed herein for the assessment of an additional
tax, a taxpayer has consented in writing that such
period be extended, the amount of such additional
tax due may be determined at any time within such
extended period. The period so extended may be
further extended by subsequent consents in writing
made before the expiration of the extended period.
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Section 20. If any provision of this chapter, or the
application thereof to any person or circumstances, is
held invalid, the remainder of this chapter, and the
application of such provisions to other persons or
circumstances, shall not be affected thereby.
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1 Section 2. This act shall take effect January
first, nineteen hundred and fifty-three.o.




