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HOUSE .... No. 1961

SPECIAL REPORT OF THE DEPARTMENT OF
PUBLIC UTILITIES RELATIVE TO THE
SERVICE AT COST STATUTE.

December 5, 1951.

To the Honorable Senate and House of Representatives in General Court
assembled:

On September 10, 1951, his Excellency the Governor
approved chapter 69 of the Resolves of 1951, which
provides as follows:

Resolved, That the department of public utilities is hereby author-
ized and directed to make an investigation and study of the service
at cost statute, so called. In making its investigation and study
hereunder the department may expend for such expert, clerical and
other services and expenses such sums as may be appropriated therefor.
Said department shall report to the general court the results of its
investigation and study and its recommendations, if any, together
with drafts of legislation necessary to carry said recommendations
into effect, by filing the same with the clerk of the house of representa-
tives not later than the first Wednesday of December in the current
year.

The necessary funds for that investigation were made
available by the passage of the supplementary budget
on November 17, 1951.

The department regrets that in the short time avail-
able it has been impossible to complete the study con-
templated by the resolve in question. The Department
has, however, had before it in the meantime the appli-
cation of the Worcester Street Railway Company for a
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determination of its capital and stock investment and
status of its unfunded debt under the service at cost
statute. The Department made a determination in that
case on November 30, 1951, after public hearings and
argument. In the course of that determination it was
necessary to make a thorough study of some of the
problems raised by the service at cost statute as it now
stands. Part of the work contemplated by the resolve
in question has therefore been accomplished. A copy of
the decision of the department in that case is annexed
hereto.

The Worcester case is the first case decided under the
service at cost statute since its passage in 1918. It has
become apparent to the Department, in the course of
hearing and deciding that case, that the statute needs
thorough study in the light of present-day conditions.
It is believed that such a study can be completed, with
the assistance of counsel, in three months’ time. Ac-
cordingly, it is respectfully requested that the time for
reporting upon the study provided for by chapter 69 of
the Resolves of 1951 be extended to the first Wednesday
of March, 1952

THOMAS A. FLAHERTY.
EDWARD N. GADSBY.
JOHN M. WHOULEY.
DAVID M. BRACKMAN.
EDWARD L. FORD.
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DEPARTMENT OF PUBLIC UTILITIES
November 30, 1951

*

D.P.U. 9560.
Application of Worcester Street Railway Company for

Determination of Capital and Stock Investments
and Status of Unfunded Debt, under General Laws
(Ter. Ed.), Chapter 161, Sections 115 to 128, inclusive.

This is an application by the Worcester Street Railway
Company, under the so-called Service at Cost Act, G. L.,
c. 161, §§ 115-128, inclusive, for the determination of its
capital and stock investment and the status of its unfunded
debt.

The Company has presently no funded debt, and has retired
all its preferred stock. It has outstanding 21,640 shares of
common stock with a par value of $lOO aggregating $2,164,000.
We are now concerned with the “. . . amount of cash or fair
value of the property paid in .

.

.” for this stock “. . . and
properly expended for capital purposes. . .

.” The pertinent
provisions of G. L., c. 161, § 116, provide as follows:

. . . The words “stock investment” . . . shall mean the capital
investment, as hereinafter defined, less the amount paid in for out-
standing preferred stock, bonds and other evidences of funded indebted-
ness. The words “capital investment” as used in said sections shall
mean the amount of cash or fair value of the property paid in for
stock, bonds and other evidences of funded indebtedness and properly
expended for capital purposes, such amount to be determined by the
department; provided, that if it has approved the issue of any such
securities, no further determination in regard to the capital investment
represented by such securities shall be necessary.

The applicant Company was organized in 1932 to acquire
the street railway property of the AVorcester Consolidated
Street Railway Co., which had been sold under a foreclosure
decree of the Federal District Court to a committee representing
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foreclosing bondholders. On June 3, 1932, by an order entered
in D.P.U. No. 4425, this Department authorized the applicant
Company to issue $4,500,000 in common stock 1 with a par
value of $lOO and $2,332,000 in bonds. All such securities were
issued for the purpose of acquiring the property in question
from the purchasers at the foreclosure sale, under terms later
to be described. Of the 21,640 shares of common now involved,
21,090 were so issued. The remaining 550 shares of common
were issued in 1933 as part payment for property of the North
End Street Railway Co., then acquired by the applicant. We
proceed first to a determination of the “.

. . fair value of the
property paid in . . .” in 1932 for the 21,090 shares then
issued.

The Worcester Consolidated Street Railway Co. had been
since 1930 in the hands of a receiver appointed by the Federal
District Court of Massachusetts. That receivership arose
through a default by Consolidated on two senior bond issues,
apparently equally secured by mortgage, with a total face
value of $4,805,000. The property ultimately acquired by the
applicant Company was purchased at a foreclosure sale by a
committee represently the foreclosing bondholders. Of the
total face amount of $4,805,000 of foreclosing bonds, $4,628,000
were deposited with the committee, subject to the terms of a
reorganization plan formulated by it, which is in evidence
here.

The reorganization plan, dated March 31, 1932, provides
for the organization of a new street railway corporation (the
present applicant) and of a new holding company, Worcester
Transportation Associates, an unincorporated association.
All stock of the new street railway corporation was to be issued
to the new holding company. All bonds of the new street
railway company were to be issued to the foreclosing bond-
holders, one new $5OO bond for each foreclosing $l,OOO bond.
One $5OO income bond of the new holding company was also
to be issued to each $l,OOO foreclosing bond. Five shares
(without par value) of holding company stock were also to be
issued for each $l,OOO foreclosing bond. In summary, the
reorganization plan provides for participation as follows:

1 On June 20, 1932, the Department by an order entered in D. P. U.
No. 4434, authorized the exchange of 23,910 shares of common stock so
issued for an equivalent number of shares of 6 per cent preferred stock
with a par value of $lOO.
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1. Each $l,OOO foreclosing bond is to receive (a) $91.67 in
cash, representing 5 per cent interest since the commencement
of the receivership; (6) a $5OO bond of the new operating com-
pany; (c) a $5OO bond of the new holding company; (d) 5
shares of no par common stock of the new holding company.

2. The plan recites that the Committee has purchased
$1,108,000 of indebtedness of the old Company, for which it
has agreed to pay $245,000, which is to be paid from assets
in the hands of the receiver.

3. Other creditors of the old Company are to receive for
each $lOO of their claims as finally allowed, two shares of stock
in the new holding company, or 15 per cent of said claims in
cash. (Nine such shares were actually issued.)

4. Each holder of one share of preferred stock of the old
Company had the right to subscribe to a $lOO bond of the new
operating company upon payment of $75, and also received
two shares of stock of the holding company. (Four shares and
$2OO in bonds were actually issued for this purpose).

Pursuant to a decree of the Federal Court, which fixed an
upset price of $1,500,000, the assets of Consolidated were sold
at foreclosure and bid in by the bondholder’s committee,
subject to the obligations stated in the plan. The present
applicant, the new operating company, obtained the property
from the purchaser, subject to the said obligations, in return
for the issue of its own securities. After obligations to creditors,
other than foreclosing bondholders, had been satisfied and
interest had been paid to foreclosing bondholders, the situation
was as follows. All bonds of the new operating company went
to foreclosing bondholders. All stock of the new operating
company went to the new holding company. All bonds of the
new holding company went to foreclosing bondholders. All
stock of the new holding company, except for 13 shares, went
to foreclosing bondholders. The foreclosing bondholders
obviously acquired securities representing the entire property
acquired by the new operating company.

The city of Worcester urges that in determining the fair
value of that property we must give great weight to the upset
price of $1,500,000 fixed by the Federal Court. We do not
accept that argument for reasons which are adequately stated
in the opinion of this Commission in Re Boston, Worcester &

Northern St. Ry. Co., D.P.U. 3009, P.U.R. 19288 516, 520.
The applicant, on the other hand, argues that the order of this
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Commission in D.P.U. No. 4425, authorizing the applicant to
issue $6,832,000 face value of securities to acquire the property,
conclusively decides that the property was fairly worth that
amount, or, that, if not conclusive, the order is entitled to
great weight. Applicant points to the fact that the Com-
mission had then before it an appraisal by its engineering de-
partment indicating a figure of $8,500,000 for replacement
cost less depreciation, and argues that its determination of
$6,832,000 was conservative and was in fact $1,000,000 less
than the authorization then sought by the company.

In our opinion we are not, in this proceeding, bound by such
previous determination. The plain meaning of G. L., c. 161,
§ 116, is that we may, but need not, accept it. In the cir-
cumstances, we think that we ought not to do so, for reasons
which may now be briefly stated.

The evidence indicates that the face amount of foreclosing
bonds deposited with the committee was $4,628,000. 1 As a
result of the plan and the foreclosure, the holders of those
bonds received securities of the new operating company and the
new holding company which represent the entire property
received by the new operating company, the fair value of
which is now in question. The only other persons who shared,
and that to a microscopic extent, were preferred stockholders
and unsecured creditors of the Consolidated who received
altogether 13 shares of the new holding company and $2OO in
bonds of the new operating company. When we recall that the
foreclosing bondholders also received interest in full, it is
difficult for us to see how, in these circumstances, the fair
value of the property can be said to have exceeded $4,628,000,
the face value of the foreclosing bonds. To say that it did
exceed that figure is necessarily to say that the foreclosing
bonds had a value in excess of par. See Re Boston, Worcester &

Northern St. Ry. Co., P.U.R. 19288 516, in which the new
operating company was authorized to issue securities equivalent
in face amount to the foreclosing securities, plus over-due
interest on the latter. The facts of that case very much re-
semble the present, except that here over-due interest on the
foreclosing securities was paid in full in cash from assets in the
hands of the receiver.

1 $2,332,000 of bonds were originally issued to the committee. Of
these, $2OO went to a preferred stockholder of Consolidated, and $17,800
were returned to applicant for cancellation in 1933, leaving $2,314,000
issued to foreclosing bondholders, who got a $5OO bond for each foreclosing
bond of $l,OOO.
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Applicant argues that the foreclosure and the later organi-
zation of the new companies were completely independent
transactions, that the bondholders acquired for $4,628,000 a
property fairly worth $6,832,000, and that we are not con-
cerned here with any profit so made. We agree that we are
not so concerned. But the record abundantly demonstrates
that the transactions were not independent. The foreclosing
bondholders acquired the property under the conditions stated
in the plan, one of which was the organization of the new com-
panies and the transfer of the property to the new operating
company. Indeed, the plan expressly provides that “The
capitalization of the new operating company shall consist of
mortgage bonds of an aggregate principal amount of $2,316,000
and of such amount of |6 dividend preferred stock and of
common stock as the Department of Public Utilities of the
Commonwealth of Massachusetts will allow.”

In the circumstances we find that the fair value of the prop-
erty paid in to the applicant company in 1932 in return for
the securities then issued was $4,628,000. We must proceed
to determine what part of that sum was paid in for the 21,640
shares of common stock still outstanding.

The securities issued in 1932 for the entire property were as
follows:

Bonds $2,314,000 1
2.391.000
2.109.000

Preferred stock
Common stock

$6,814,000

The common stock thus represented 30.95 per cent of the
entire security issue. As we have determined that $4,628,000
is the fair value of the entire property acquired in 1932, the
fair value of property paid in on account of the original issue
of 21,090 shares of common stock is $1,432,000. To that must
be added another $55,000 in par value issued in 1933 as part
payment for acquisition by applicant of the North End Street
Railway Company. That issue, so far as appears, was for
equivalent value and we so find. Accordingly we determine
the fair value of property paid in on account of the entire out-
standing common stock, 21,640 shares, to be $1,487,000. In
our opinion that sum of $1,487,000 is still “. . . properly

1 See previous footnote.
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expended for capital purposes .
.

.” within the meaning of
G. L., c. 161, § 116.

If it were found that the fair value of property paid in on
account of common stock in 1932 and 1933 equalled its par
value, $2,164,000, it would be necessary to discuss further the
question whether that amount is at the present time “properly
expended for capital purposes.” The Company presently
carries on the asset side of its balance sheet the following items:
“Loss on property abandoned . . . $313,896.48”, “Estimated
Federal Tax refund receivable . . . $301,177.96.” Both items
resulted from the abandonment of a large amount of property
in 1945. Part of the loss so resulting it was allowed by order
of this Commission to charge off over a ten year period. The
first item stated represents the balance of such loss not yet
charged off. The claim for federal tax refund arises out of the
same transaction. Clearly neither item represents any prop-
erty which is not used or useful in the operations of the com-
pany. It is at least doubtful whether such entries represent
in any sense “.

. . property . . . properly expended for
capital purposes,” within the meaning of G. L., c. 161, § 116.
See Attorney General v. Boston Elevated By. Co., 319 Mass.
642, 663-664, discussing G. L., c. 161, §§ 115, 116. If the fair
value of property originally paid in for the common stock
were to be found equivalent to its par value, $2,164,000, and
if these items were to be rejected as not representing “property
. . . properly expended for capital purposes,” we should
have, after taking account of stated surplus as of June 30, 1951,
in the amount of $146,285.60, the figure of $1,695,211.16 for
the “fair value of the property paid in . . .” for the common
stock now outstanding and "... properly expended for
capital purposes.” In view of our finding above, however, it
is unnecessary to decide the question.

Applicant also requests us to determine the amount of its
unfunded debt. In its petition applicant states that the un-
funded debt consists of equipment obligations which totalled
$408,783.19 as of April 30, 1951. Its exhibits in this case show
a corresponding figure of $384,466.53 as of June 30, 1951. We
determine that the unfunded debt consists of equipment
obligations in the latter amount, less such sums as may have
been retired since June 30, 1951.

Applicant’s requests for rulings numbered 1, 3, 5, 6 and 7 are
denied, and those numbered 2 and 4 are refused because in-
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applicable to the findings. For the foregoing reasons, after
due notice, public hearing, investigation and consideration,
it is hereby

Ordered, That the capital and stock investment of the
Worcester Street Railway Company is, for the purposes of
G. L., c. 161, §§ 115-128 inclusive, determined to be 81,487,000,
and it is further

Ordered, That the unfunded debt for said purposes is deter-
mined to consist of equipment obligations in the sum of
$384,466.53, less such amount of such obligations as has been
retired since June 30, 1951.

(signed)
Secretary.

A true copy
Attest;

JAMES M. CUSHING,
Secretary.

order of the Department,

JAMES M. CUSHING,
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