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Executive Department,
State House, Boston, April 23, 1954.

To the Honorable Senate and House of Representatives:

I submit herewith for your consideration a draft of
proposed legislation governing state administration pro-
cedures.

One of the most significant developments in American
government in recent times has been the growth in the
power and significance of administrative agencies. Not
only has their authority spread through a great many
areas, but their very number and variety has presented
a complexity of problems for representative government.
It has been the opinion of many that the procedures
developed by administrative agencies lack pattern and
create unnecessary difficulties for those who must deal
with them.

In Massachusetts we must maintain minimum stand-
ards of fair procedure in the exercise of the broad ad-
ministrative powers of the various agencies, and a com-
plementary need for a desirable measure of uniformity in
agency procedures and practices.

The draft of a proposed state administrative procedure
act submitted herewith seeks to fill that need. It will
replace the present complicated and bewildering variety
of procedures with a simpler, more orderly pattern. It
does not endeavor to establish a rigid identity of pro-
cedures, but rather sets up flexible procedures based upon
a set of uniform minimum standards of fairness and
justice.

The proposed act is the product of work done by a
study group established about a year ago at my request
by the Harvard Law School. This group, comprising ex-
perts in a very technical field, contains representatives
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from the present faculties of Harvard and Boston College
Law Schools. It has made a thorough survey of experi-
ence with the Federal Administrative Procedure Act,
which has been highly successful in assuring orderly and
equitable procedure by federal agencies, and the many
state administrative procedure acts adopted throughout
the country in recent years. The group was also able to
profit from a Model State Administrative Procedure Act,
drafted by the National Conference of Commissioners on
Uniform State Laws.

While the proposed legislation builds upon the body
of experience elsewhere, many changes have been made
to fit conditions in Massachusetts. The study group
began its work by assembling information concerning the
functions and procedures of all Massachusetts depart-
ments. Questionnaires were sent to the departments
concerned, and the response was gratifyingly full. Most
of the larger and more important state agencies were
visited and extensive personal interviews were conducted.
Lawyers with wide experience in appearing before state
departments were consulted. The study group had the
co-operation of the Special Commission on the Structure
of the State Government, and was able to profit by the
extensive research on all phases of the state government
which that Commission conducted over a five year period.
The group was thereby able to prepare a draft based
upon familiarity with Massachusetts problems.

A draft was completed shortly before the end of 1953,
and has been circulated at my request by the Commis-
sioner of Administration among all the departments which
might be affected or might otherwise be interested. Com-
ments and suggestions were invited, and again, the re-
sponse was most gratifying. The draft has circulated for
almost three months, and responses have now been re-
ceived from all major state agencies that might be affected,
and from almost all agencies. With but few exceptions,
the responses have been very favorable. They demon-
strate that the proposed legislation represents an impor-
tant step forward in assuring just and orderly government
administration.
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The proposed legislation deals with the problem of ad-
ministrative procedure in three areas: (1) the making of
rules and regulations; (2) the conduct of hearings for
the adjudication of individual rights; and (3) the judicial
review of administrative action.

First, it provides a procedure for the adoption by state
agencies of rules and regulations affecting all or a part of
the general public. It also requires publication of regu-
lations in such manner as will enable interested persons
to know of their existence and content.

Secondly, it provides minimum requirements of fair-
ness in the conduct of hearings state agencies when
individual rights are at stake, as in hearings on suspension
or revocation of licenses.

Thirdly, it sets up a simple and effective method of
judicial review for persons affected by administrative de-
terminations of state agencies. In addition, the act would
secure a much-needed reform in the existing court remedies
of certiorari and mandamus, substituting therefor a sim-
plified form of review based either on the record of the
agency hearing, if a record has been properly made, or
on a court hearing. This latter form of review would be
available not only on state agency determinations, but
also on determinations by local agencies exercising ad-
ministrative powers.

It is my belief that this legislation will bring about a
much-needed uniformity in these areas of administrative
law in Massachusetts. It will establish a set of basic
standards of fairness and equity in agency practice and
procedure. The people of the Commonwealth and attor-
neys who may represent them will be able to deal with
the agencies on a more understandable basis, applying the
experience in dealing with one agency to their dealings
with others. The General Court will have a pattern of
procedures on the statute books which will serve as a
frame of reference for future use. It can more easily
assure itself that the basic standards of equity and fair-
ness in this area are being followed by the more than
fifty separate state agencies in the Commonwealth of
Massachusetts.
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Thus, as Governor constitutionally charged with re-
sponsibility for the supervision of the executive branch
of our government, I offer this act as a much-needed
reform in the administrative law of this Commonwealth
and urge very strongly its enactment.

Respectfully submitted,

CHRISTIAN A. HERTER,
Governor of the Commonwealth.
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In the Year One Thousand Nine Hundred and Fifty-Four

An Act providing for the improvement of the ad-
ministration OF JUSTICE BY PRESCRIBING PAIR AD-
MINISTRATIVE PROCEDURES.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. The General Laws are hereby
2 amended by inserting after chapter thirty the
3 following chapter:

4

State Administrative Procedure.5

6 Section 1. For the purposes of this chapter
7 (1) “Agency”, except as used in sections fifteen,
8 sixteen and seventeen of this chapter, includes any
9 department, board, commission or official of the

10 state government authorized by law to make regu-
ll lations or to conduct adjudicatory proceedings,
12 except those in the legislative and judicial branches;
13 and except the governor and council; military or
14 naval boards, commissions or officials; the depart-
-15 ment of correction; the youth service board and the
16 division of youth service in the department of edu-
-17 cation; the parole board; and the division of child
18 guardianship of the department of welfare.
19 For the purposes of sections fifteen, sixteen and
20 seventeen of this chapter, “agency” is defined in
21 section fifteen of this chapter.
22 (2) “Regulation” includes the whole or any part
23 of every rule, regulation, standard or other require-
-24 ment of general application and future effect adopted
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by an agency to implement or interpret the law
enforced or administered by it, but does not include
either (a) advisory rulings issued under section eight
of this chapter; or (6) regulations concerning only
the internal management or discipline of the adopting
agency or any other agency, and not directly affecting
the rights of or the procedures available to the
public or that portion of the public affected by the
agency’s activities; or (c) regulations concerning the
operation and management of state penal, correc-
tional, welfare, educational, public health and mental
health institutions and soldiers’ homes, or the de-
velopment and management of property of the
commonwealth; or (d) regulations relating to the
use of public works, including streets and highways,
when the substance of such regulations is indicated
to the public by means of signs or signals; or (e) deci-
sions issued in adjudicatory proceedings.

25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42

(3) “Adjudicatory proceeding” means a pro-
ceeding before an agency in which the legal rights,
duties or privileges of specifically named persons
are required by constitutional right or by any provi-
sion of the General Laws to be determined after
opportunity for an agency hearing, but does not
include (a) proceedings solely to determine whether
the agency shall institute or recommend institution
of proceedings in a court; or ( b) proceedings for the
arbitration of labor disputes voluntarily submitted
by the parties to such disputes; or (c) proceedings
for the disposition of grievances of employees of
the commonwealth; or (d) proceedings to classify
or reclassify, or to allocate or reallocate, appointive
offices and positions in the government of the com-
monwealth.

43
44
45
46
47
48
49
50
51
52
53
54
55

56
b/

58
Section 2. Prior to the adoption or amendment

of any regulation as to which a hearing is required
by any provision of the General Laws, or any other
regulation the violation of which is punishable by
fine or imprisonment except a regulation of agency

59
60
61
62
63
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64 practice or procedure, an agency shall give notice
65 and hold a public hearing, as follows:
66 (1) The agency shall, within the time specified
67 by any provision of the General Laws, or, if no
68 time is specified, then at least twenty-one days
69 prior to the public hearing, (a) publish notice of
70 such hearing in such manner as is specified by any
71 provision of the General Laws, or, if no manner is
72 specified, then in such newspapers, and, where
73 appropriate, in such trade, industry or professional
74 publications as the agency may select; and (6) notify
75 any person specified by any provision of the General
76 Laws, and, in addition, any person or group filing
77 written request, renewed yearly, for notice of hear-
-78 ings which may affect that person or group, notifi-
-79 cation being by mail or otherwise to the last address
80 specified by the person or group.
81 The notice shall (a) refer to the statutory au-
-82 thority under which the action is proposed; (6) give
83 the time and place of the public hearing; (c) either
84 state the express terms or describe the substance
85 of the proposed regulation or amendment, or state
86 the subjects and issues involved; and (d) include
87 any additional matter required by any provision
88 of the General Laws.
89 (2) The public hearing shall comply with any
90 requirements imposed by law, but shall not be subject
91 to the provisions of this chapter governing ad-
-92 judicatory proceedings.
93 (3) If the agency finds that immediate adoption
94 or amendment of a regulation is necessary for the
95 preservation of the public health, safety or general
96 welfare, and that observance of the requirements
97 of notice and public hearing would be contrary to
98 the public interest, the agency may dispense with
99 such requirements and adopt the regulation or

100 amendment as an emergency regulation or amend-
-101 ment. The agency’s finding and a brief statement
102 of the reasons for its finding shall be incorporated
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in the emergency regulation or amendment as filed
with the state secretary under section thirty-seven
of chapter thirty of the General Laws. An emergency
regulation or amendment shall not remain in effect
for longer than three months unless during that time
the agency gives notice and holds a public hearing
as required in this section, and files notice of com-
pliance with the state secretary.

103
104
105
106
107
108
109
no

This section does not relieve any agency from
compliance with any provision of the General Laws
requiring that its regulations be approved by desig-
nated persons or bodies before they become effective.

11l
112
113
114

Section 3. Prior to the adoption or amendment of
any regulation other than those subject to section
two of this chapter, or the repeal of any regulation,
an agency shall give notice and afford interested
persons an opportunity to present data, views or
arguments, as follows:

115
116
117
118
119
120

(1) The agency shall, within the time specified by
any provision of the General Laws, or if no time is
specified, then at least twenty-one days prior to its
proposed action, (a) publish notice of its proposed
action in such manner as is specified by any pro-
vision of the General Laws, or if no manner is speci-
fied then in such newspapers, and, where appropriate,
in such trade, industry or professional publications
as the agency may select; and (h ) notify any person
specified by any provision of the General Laws, and,
in addition, any person or group filing written re-
quest, renewed yearly, for notice of proposed action
which may affect that person or group, notification
being by mail or otherwise to the last address speci-
fied by the person or group.

121
122
123
124
125
126
127
128
129
130
131
132
133
134
135

The notice shall (a) refer to the statutory authority
under which the action is proposed; ( b ) give the time
and place of any public hearing, or state the manner
in which data, views or arguments may be submitted
to the agency by any interested person; (c) either
state the express terms or describe the substance of

136
137
138
139
140
141
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the proposed action, or state the subjects and issues
involved; and (d) include any additional matter re-
quired by any provision of the General Laws.

142
143
144

(2) The agency shall afford interested persons an
opportunity to present data, views or arguments in
regard to the proposed action orally or in writing.
If the agency finds that oral presentation is unneces-
sary or impracticable, it may require that presenta-
tion be made in writing.

145
146
147
148
149
150

(3) If the agency finds that the requirements of
notice and opportunity to present views on its pro-
posed action are unnecessary, impracticable or con-
trary to the public interest, the agency may dis-
pense with such requirements or any part thereof.
The agency’s finding and a brief statement of the
reasons for its finding shall be incorporated in the
regulation, amendment or repeal as filed with the
state secretary under section thirty-seven of chap-
ter thirty of the General Laws.

151
152
153
154
155
156
157
158
159
160

This section does not relieve any agency from com-
pliance with any provision of the General Laws re-
quiring that its regulations be approved by designated
persons or bodies before they may become effective.

161
162
163
164

Section I+ . Any interested person may petition an
agency requesting the adoption, amendment or re-
peal of any regulation, and may accompany his peti-
tion with such data, views and arguments as he
thinks pertinent. Each agency shall prescribe by
regulation the procedure for the submission, con-
sideration and disposition of such petitions.

165
166
167
168
169
170
171

Section 5. Regulations made in accordance with
the provisions of this chapter shall be filed with the
state secretary under the requirements of section
thirty-seven of chapter thirty of the General Laws.
Regulations shall become effective upon filing, unless
a later date is required by a provision of the General
Laws or is specified by the agency in the regulation.

172
173
174
175
176
177
178

Such filing shall be prima facie evidence of compli-
ance with all regulation making requirements im-
posed by law.

179
180
181
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Section 6. Each agency shall as soon as practicable
after the effective date of this act, but not later than
one year thereafter, compile all of its regulations
currently in effect and cause them to be published
in pamphlet, looseleaf or other appropriate form in
printed, mimeographed or other written manner,
and shall make the publication available for dis-
tribution to any interested person on request. The
publication may be compiled in separate parts, so
long as the parts taken together include all regula-
tions. The agency shall thereafter keep the publi-
cation currently up to date in any manner it deems
practicable.

182
183
184
185
186
187
188
189
190
191
192
193
194

The agency may include in the publication an
informal description of its organization and pro-
cedures, and any other explanatory information it
considers useful to aid interested persons in dealing
with the agency.

195
196
197
198
199

Except where any provision of the General Laws
requires distribution to designated persons or groups
without request, the agency is authorized to charge
not more than cost for each copy of the publication
distributed upon request. The charge shall be sub-
ject to the approval of the state purchasing agent,
in accordance with the procedure provided in section
twenty-nine of chapter seven of the General Laws.

200
201
202
203
204
205
206
207

The state secretary, if he finds that any agency
fails to comply with this section, shall report the
matter to the governor and council. The state
secretary shall also, as part of his regular annual
report to the general court, report on the state of
compliance of the agencies with this section. For
these purposes, all agencies shall file with the state
secretary copies of their publications of compiled
regulations, and shall supply him with such other
information as he may request.

208
209
210
211
212
213
214
215
216
217

Section 7. Unless an exclusive mode of review is
provided in the General Laws, judicial review of any
regulation may be had through petition for declara-

218
219
220
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221 tory relief in the manner and to the extent provided
222 under chapter two hundred and thirty-one A of the
223 General Laws.
224 Section 8. On request of any interested person,
225 an agency may make an advisory ruling with respect
226 to the applicability to any person, property or state
227 of facts of any statute or regulation enforced or
228 administered by that agency. In issuing the ad-
-229 visory ruling, the agency need not comply with the
230 requirements of this chapter with respect to regula-
-231 tions.
232 Section 9. Each agency shall adopt regulations
233 governing the procedures prescribed this chapter.
234 Section 10. In conducting adjudicatory proceed-
-235 ings, as defined in this chapter, agencies shall afford
236 all parties an opportunity for full and fair hearing.
237 Unless otherwise provided by the General Laws,
238 agencies may (1) place on any party the responsi-
-239 bility of requesting a hearing if the agency notifies
240 him in writing of his right to a hearing and of his
241 responsibility to request the hearing; (2) make in-
-242 formal disposition of any adjudicatory proceeding by
243 stipulation, agreed settlement, consent order or
244 default; (3) limit the issues to be heard or vary the
245 procedures prescribed by section eleven of this chap-
-246 ter, if the parties agree to such limitation or varia-
-247 tion; and (4) allow any interested person to intervene
248 either as a party or for a limited purpose, as the
249 agency may order.
250 When a party to an adjudicatory proceeding has
251 the opportunity, by provision of the General Laws
252 or by regulation, to obtain more than one agency
253 hearing on the same question, whether before the
254 same agency or before different agencies, it shall be
255 sufficient if the last hearing available to the party
256 complies with the requirements of this chapter, and
257 the earlier hearings need not so comply.
258 Section 11. In addition to other requirements im-
-259 posed by law and subject to the provisions of section
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ten of this chapter, agencies shall conduct adjudica-
tory proceedings in compliance with the following
requirements: •

260
261
2G2

(1) Reasonable notice of the hearing shall be ac-
corded all parties and shall include statements of the
time and place of the hearing, and of the issues of
fact and law involved. If the issues cannot be fully
stated in advance of the hearing, they shall be fully
stated as soon as practicable. In all cases of delayed
statement, or where subsequent amendment of the
issues is necessary, sufficient time shall be allowed
after full statement or amendment to afford all par-
ties reasonable opportunity to prepare and present
evidence and argument respecting the issues.

263
264
265
266
267
268
269
270
271
272
273

(2) Agencies need not observe the rules of evi-
dence observed by courts, but shall observe the rules
of privilege recognized by law. Evidence may be

274
275
276

admitted and given probative effect if it is the kind
of evidence on which responsible persons are accus-
tomed to rely in the conduct of serious affairs.

277
278
279

(3) Every party shall have the right to call and
examine witnesses, to introduce exhibits, to cross-
examine witnesses who testify, and to submit re-
buttal evidence.

280
281
282
283

(4) All evidence, including any records, investiga-
tion reports, and documents in the possession of the
agency of which it desires to avail itself as evidence
in making a decision, shall be offered and made a
part of the record in the proceeding, and no other
factual information or evidence shall be considered,
except as provided in paragraph (5) of this section.
Documentary evidence may be received in evidence
in the form of copies or excerpts, or by incorpora-
tion by reference.

284
285
286
287
288
289
290
291
292
293

(5) Agencies may take notice of any fact which
may be judicially noticed by the courts, and in addi-
tion, may take notice of general, technical or scien-
tific facts within their specialized knowledge. Par-
ties shall be notified of the material so noticed, and

294
295
296
297
298
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299 they shall be afforded an opportunity to contest the
300 facts so noticed. Agencies may utilize their ex-
-301 perience, technical competence, and specialized
302 knowledge in the evaluation of the evidence pre-
-303 sented to them.
304 (6) Agencies shall make available an official rec-
-305 ord, which shall include testimony and exhibits, and
306 which may be in narrative form, but the agency need
307 not arrange to transcribe shorthand notes or sound
308 recordings unless requested by a party. If so re-
-309 quested, the agency may, unless otherwise provided
310 by the General Laws, require the party to pay the
311 reasonable costs of the transcript before the agency
312 makes the transcript available to the party.
313 (7) If a majority of the officials of the agency who
314 are to render the final decision have neither heard
315 nor read the evidence, such decision, if adverse to
316 any party other than the agency, shall be made only
317 after (o) a tentative or proposed decision is delivered
318 or mailed to the parties containing a statement of
319 reasons and including determination of each issue
320 of fact or law necessary to the tentative or proposed
321 decision; and ( b ) an opportunity is afforded each
322 party adversely affected to file objections and to
323 present argument, either orally or in writing as the
324 agency may order, to a majority of the officials
325 who are to render the final decision. The agency
326 may by regulation provide that, unless parties make
327 written request in advance for the tentative or
328 proposed decision, the agency shall not be bound to
329 comply with the procedures of this paragraph.
330 (8) Every agency decision shall be in writing or
331 stated in the record, and shall be accompanied by a
33? statement of reasons for the decision, including
333 determination of each issue of fact or law necessary
334 to the decision. Parties to the proceeding shall be
335 notified in person or by mail of the decision; of their
336 rights to review or appeal the decision within the
337 agency or before the courts, as the case may be;
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and of the time limits on their rights to review or
appeal. A copy of the decision and the accompanying
statement of reasons shall be delivered or mailed
upon request to each party and to his attorney of
record.

338
339
340
341
342

Section 12. In conducting adjudicatory pro-
ceedings, agencies shall issue, vacate, modify and
enforce subpoenas in accordance with the following
provisions:

343
344
345
346

(1) Agencies shall have the power to issue sub-
poenas requiring the attendance and testimony of
witnesses and the production of any evidence,
including books, records, correspondence or docu-
ments, relating to any matter in question in the
proceeding. Agencies may administer oaths and
affirmations, examine witnesses, and receive evidence.
These powers may be exercised by any member of
the agency or by any person or persons designated
by the agency for such purposes.

347
348
349
350
351
352
353
354

355
356

(2) The agency may prescribe the form of sub-
poena, but it shall adhere, in so far as practicable,
to the form used in civil cases before the courts.
Witnesses shall be summoned in the same manner
as witnesses in civil cases before the courts, unless
another manner is provided by the General Laws.
Witnesses summoned shall be paid the same fees
for attendance and travel as in civil cases before the
courts, unless otherwise provided by the General
Laws.

357
358
359
360
361
362
363
364
365
366

(3) Any party to an adjudicatory proceeding
shall be entitled as of right to the issue of subpoenas
in the name of the agency conducting the proceeding.
The party may have such subpoenas issued by a
notary public or justice of the peace, or he may
make written application to the agency, which shall
forthwith issue the subpoenas requested. However
issued, the subpoena shall show on its face the name
and address of the party at whose request the sub-
poena was issued. Unless otherwise provided by

367
368
369
370
371
372
373
374
375
376
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3/7 the General Laws, the agency need not pay fees for
378 attendance and travel to witnesses summoned by a
379 party.
380 (4) Any witness summoned may petition the
381 agency to vacate or modify a subpoena issued in382 its name. The agency shall give prompt notice
383 to the party, if any, who requested issuance of the
384 subpoena. After such investigation as the agency
385 considers appropriate it may grant the petition in
386 whole or part upon a finding that the testimony,
387 or the evidence whose production is required, does
388 not relate to any matter in question, or that a sub-
-389 poena for the production of evidence is unreasonable
390 and oppressive.
391 (5) Upon the failure of any person to comply with
392 a subpoena issued in the name of the agency and
393 not revoked or modified by the agency as provided
394 in this section, any justice of the superior court,
395 upon application by the agency or by the party who
396 requested that the subpoena be issued, may in his
397 discretion issue an order requiring the attendance of
398 such person before the agency and the giving of
399 testimony or production of evidence. Any person
400 failing to obey the court’s order may be punished by
401 the court for contempt.
402 Section 13. “License”, as used in this section,
403 includes any license, permit, certificate, registration,
404 charter, authority or similar form of permission
405 required by law.
406 Except as otherwise provided in this section, no
407 agency shall revoke or refuse to renew any license
408 unless it has first afforded the licensee an oppor-
-409 trinity for hearing in conformity with sections ten,
410 eleven and twelve of this chapter. If a licensee has,
411 in accordance with the General Laws and with
412 agency regulations, made timely and sufficient ap-
-413 plication for a renewal, his license shall not expire
414 until his application has been finally determined by
415 the agency. Any agency that has authority to
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suspend a license without first holding a hearing
shall promptly upon exercising such authority afford
the licensee an opportunity for hearing in conformity
with sections ten, eleven and twelve of this chapter.

416
417
418
419
420 This section shall not apply -

421 (1) Where a provision of the General Laws ex-
pressly provides that an agency is not required to
grant a hearing in regard to revocation, suspension
or refusal to renew a license, as the case may be; or

422
423
424

(2) Where the agency is required by a provision
of the General Laws to revoke, suspend or refuse to
renew a license, as the case may be, without exer-
cising any discretion in the matter, on the basis of a
prior court conviction or judgment; or

425
426
427
428
429

(3) Where the revocation, suspension or refusal
to renew is based solely upon failure of the licensee
to file timely reports or applications or to pay law-
fully prescribed fees.

430
431
432
433

Section 14- Except so far as any provision of the
General Laws expressly precludes judicial review,
any person aggrieved by a final decision of any
agency in an adjudicatory proceeding, whether such
decision is affirmative or negative in form, shall be
entitled to a judicial review thereof, as follows:

434
435
436
437
438
439
440 Where a statutory form of judicial review or ap-

peal is provided, other than by extraordinary w'rit,
such statutory form shall govern in all repeats, ex-
cept as to standards for review. The standards for
review shall be those set forth in paragraph (8) of
this section, except so far as statutes provide for re-
view by trial de novo. All provisions of the General
Laws setting forth standards for review in conflict
with this section are repealed. In so far as the
statutory form of judicial review or appeal is silent
as to procedures provided in this section, the pro-
visions of this section shall govern such procedures.

441
442
443
444
445
446
447
448
449
450
451

Where no statutory form of judicial review or ap-
peal is provided, or where the only statutory form of

452
453
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454 review is by extraordinary writ, judicial review shall
455 be obtained by means of a petition for review, as
456 follows:
457 (1) Proceedings for judicial review of an agency
458 decision shall be instituted by the filing of a petition
459 for review in the superior court for the county
460 (a) where the petitioners or any of them reside or
461 have their principal place of business within the
462 commonwealth, or (6) where the agency has its
463 principal office, or (c) of Suffolk. The court may
464 grant a change of venue upon good cause shown.
465 The petition shall be filed in the court within thirty
466 days after receipt of notice of the final decision of
467 the agency, or, if a petition for re-hearing has been
468 timely filed with the agency, within thirty days after
469 receipt of notice of agency denial of such petition for
470 re-hearing. A copy of the petition shall, within the
471 same period, be served personally or by registered
472 mail upon the agency or one of its members or upon
473 its secretary or clerk.
474 (2) The petition shall be addressed to the court
475 and shall include a concise statement of the facts
476 upon which jurisdiction and venue are based, facts
477 showing that petitioner is aggrieved, and the ground
478 or grounds specified in paragraph (8) of this section
479 upon which petitioner contends he is entitled to re-
-480 lief. The petition shall demand the relief to which
481 petitioner believes he is entitled, which demand may
482 be in the alternative. Copies of the petition shall be
483 served, personally or by registered mail, not later
484 than ten days after the institution of the proceeding
485 upon all parties to the agency proceeding in which
486 the decision sought to be reviewed was made. For
487 the purpose of such service the agency upon request
488 shall certify to the petitioner the names and ad-
-489 dresses of all such parties as disclosed by its records,
490 and service upon parties so certified shall be suffi-
-491 cient. All parties to the proceeding before the agency
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shall have the right to intervene in the proceeding
for review. The court may in its discretion permit
other interested persons to intervene.

492
493
494

(3) The filing of the petition shall not operate as
a stay of enforcement of the agency decision, but the
agency may stay enforcement, and the reviewing
court may order a stay upon such terms as it con-
siders proper.

495
496
497
498
499

(4) Within forty days after service of a copy of
the petition for review upon the agency, or within
such further time as the court may allow, the agency
shall file in the court the original or a certified copy
of the record of the proceeding under review. The
record shall consist of (a) the entire proceedings, or
(6) such portions thereof as the agency and the par-
ties may stipulate, or (c) a statement of the case
agreed to by the agency and the parties. The ex-
pense of preparing the record may be assessed as
part of the costs in the case, and the court may,
regardless of the outcome of the case, assess any one
unreasonably refusing to stipulate to limit the record,
for the additional expenses of preparation caused by
such refusal. The court may require or permit sub-
sequent corrections or additions to the record when
deemed desirable.
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501
502
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504
505
506
507
508
509
510
511
512
513
514
515
516
517 (5) Any person served with a copy of the petition

for review as provided in paragraph (2) of this sec-
tion, and who desires to intervene in the review pro-
ceeding, shall, within ten days after service of the
copy of the petition upon such person, serve upon
petitioner and the agency, and file in the court, a
notice of intervention stating his interest and the
position he takes with respect to the agency decision
under review. Service of all subsequent papers or
notices in the review proceeding need be made only
upon the agency and the parties, who shall include
the petitioner, those persons who have filed notices
of intervention, and any other persons who have
been permitted to intervene by the court.
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520
521
522
523
524
525
526
527
528
529
530
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531 (6) The review shall be conducted by the court
532 without a jury and shall be confined to the record,
533 except that in cases of alleged irregularities in pro-
-534 cedure before the agency, not shown in the record,
535 testimony thereon may be taken in the court.
536 (7) If application is made to the court for leave to
537 present additional evidence, and it is shown to the
538 satisfaction of the court that the additional evidence
539 is material to the issues in the case, and that there
540 was good reason for failure to present it in the pro-
-541 ceeding before the agency, the court may order that
542 the additional evidence be taken before the agency
543 upon such conditions as the court deems proper.
544 The agency may modify its findings and decision by
545 reason of such additional evidence and shall file with
546 the reviewing court, to become a part of the record,
547 the additional evidence, together with any modified
548 or new findings or decision.
549 (8) The court may affirm the decision of the
550 agency, or remand the matter for further proceed-
-551 ings before the agency; or the court may set aside
552 or modify the decision, or compel any action unlaw-
-553 fully withheld or unreasonably delayed, if it deter-
-554 mines that the substantial rights of any party may
555 have been prejudiced because the agency decision
556 is
557 (a) In violation of constitutional provisions; or
558 (6) In excess of the statutory authority or juris-
-559 diction of the agency; or
560 (c) Based upon an error of law; or
561 (d) Made upon unlawful procedure; or
562 (e) Unsupported by substantial evidence; or
563 (/) Unwarranted by facts found by the court on
564 the record as submitted or as amplified under para-
-565 graph (7) of this section, in those instances where
566 the court is constitutionally required to make inde-
-567 pendent findings of fact; or
568 (g) Arbitrary or capricious, an abuse of discretion,
569 or otherwise not in accordance with law.
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570 The court shall make the foregoing determinations
571 upon consideration of the entire record, or such
572 portions of the record as may be cited by the partic:
573 The court shall give due weight to the experience,

technical competence, and specialized knowledge574
of the agency, as well as to the discretionary auo/o oi the agency, as well as

576 thority conferred upon it
577 Section 15. As used in this section and in sec

tions sixteen and seventeen of this chapter, “agency”578

includes any board, commission, department or579
officer of the commonwealth or any of its political580
iubdivisions, except those in the legislative or judicial581

582 branches and except the governor and council; and
1 “agency action” includes failure or refusal to act

584 The writs of certiorari and mandamus shall not
'B5 be used for purposes of judicial review of agency

action, and any provision of the General Laws pro-86

587 viding for judicial revieAV of agency action by writ
ill be deemed to referaBB of certiorari or manda

589 to the form of review provided in this section and in
590 sections sixteen and seventeen of this chapter
591 Any person who, in the absence of this section
592 and sections sixteen and seventeen of this chapter,
593 would be entitled to judicial review of agency action
594 by writ of certiorari or mandamus shall obtain such

>95 review by means of a petition for review as follow
(1) Proceedings for judicial review of agency596
ition shall be instituted by the filing of a petition597

598 for review- in the superior court for the county
599 (a) where the petitioners or any of them reside or

have their principal place of business within the600
commonwealth; or (6) where the agency has its601

602 principal office; or (c) of Suffolk. The court may
603 grant a change of venue upon good cause shown.

The petition shall be filed in the court within thirty604
days after receipt of notice of the agency action605

606 sought to be reviewed, unless the court for good
607 cause shown extends the time. A copy of the peti-

tion shall, within the same period, be served person-608
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609 ally or by registered mail upon the agency or one
610 of its members or upon its secretary or clerk.
611 (2) The petition shall be
612 and shall include a concise
613 upon which jurisdiction and
614 showing the nature of petiti
615 ground or grounds specifier

addressed to the court
statement of the facts
venue are based, fa
mer’s interest, and the

in paragraph (5) of
616 section sixteen or paragraph (5) of section seventeen,
617 as the case may be, upon wl ich petitioner contends
618 he is entitled to relief. The petition shall demand
619 the relief to which peti believes he is entitled,mer
620 which demand may be in
621 of the petition shall ved, personally or by
622 register the
623 institution of the proceedir upon all parties to the
624 agency proceeding in which the action sought to

'ewed was taken. For the r

626 the agency upon request shall certify to the peti-
627 tioner
628 as disclosed bv its rec

629 so certified shall be sufficient. All parties to tl
630 proceeding before the agenev shall have the right to
631 ir
632 may in its discretion permit other interested person
633 to
634 (3) The fil petition shall not opr

rgency action, but the635 stay of enforcement c
636 agency may stay enf
637 court may order a sta

rcement, and the reviewir
upon such terms as it con-

638 siders proper
639 Section 16. When a
640 filed in accordance witl
641 and the agency action

petition for review has been
section fifteen of this chapter
las been taken as the result

642 of a proceeding in which determinations of fact and
643 law were required to be made on evidence of record
644 after opportunity for a full hearing:
645 (1) Within forty days after service of a copy of
646 the petition for review upon the agency, or within
647 such further time as the court may allow, the agency

native. Cook
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shall file in the court the original or a certified copy
of the record of the proceeding under review. The
record shall consist of (a) the entire proceedings, or
(6) such portions thereof as the agency and the par-
ties may stipulate, or (c) a statement of the case
agreed to by the agency and the parties. The ex-
pense of preparing the record may be assessed as
part of the costs in the case, and the court may, re-
gardless of the outcome of the case, assess any one
unreasonably refusing to stipulate to limit the record,
for the additional expenses of preparation caused by
such refusal. The court may require or permit sub-
sequent corrections or additions to the record when
deemed desirable.

648
649
650
651
652
653
654
655
656
657
658
659
660
G6l

(2) Any person served with a copy of the peti-
tion for review as provided in paragraph (2) of sec-
tion fifteen of this chapter and who desires to inter-
vene in the review proceeding shall, within ten days
after service of the copy of the petition upon such
person, serve upon petitioner and the agency, and
file in the court, a notice of intervention stating his
interest and the position he takes with respect to
the agency action under review. Service of all sub-
sequent papers or notices in the review proceeding
need be made only upon the agency and the parties,
who shall include the petitioner, those persons who
have filed notices of intervention, and any other
persons who have been permitted to intervene by
the court.

662
663
6G4
665
666
667
668
669
670
671
672
673
674
675
676

(3) The review shall be conducted by the court
without a jury and shall be confined to the record,
except that in cases of alleged irregularities in pro-
cedure before the agency, not shown in the record,
testimony thereon may be taken in the court.

677
678
679
680
681

(4) If application is made to the court for leave
to present additional evidence, and it is shown to
the satisfaction of the court that the additional evi-
dence is material to the issues in the case, and that
there was good reason for failure to present it in the

682
683
684
685
686
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687 proceeding before the agency, the court may order
688 that the additional evidence be taken before the
689 agency upon such conditions as the court deems
690 proper. The agency may modify its findings and
691 decision by reason of such additional evidence, and
692 shall file with the reviewing court, to become a part
693 of the record, the additional evidence, together with
694 any modified or new findings or decision.
695 (5) The court may affirm the action of the agency,
696 or remand the matter for further proceedings before
697 the agency; or the court may set aside or modify
698 the action, or compel any action unlawfully with-
-699 held or unreasonably delayed, if it determines that
700 the substantial lights of any party may have been
701 prejudiced because the agency action or failure to
702 act is:
703 (a) In violation of constitutional provisions; or
704 (6) In excess of the statutory authority or juris-
-705 diction of the agency; or
706 (c) Based upon an error of law; or
707 (d) Made upon unlawful procedure; or
708 (e) Unsupported by substantial evidence; or
709 (/) Unwarranted by facts found by the court on
710 the record as submitted or as amplified under para-
-711 graph (4) of this section in those instances where the
712 court is constitutionally required to make independ-
-713 ent findings of fact; or
714 (g) Arbitrary or capricious, an abuse of discretion,
715 or otherwise not in accordance with law.
716 The court shall make the foregoing determinations
717 upon consideration of the entire record, or such por-
-718 tions of the record as may be cited by the parties.
719 The court shall give due weight to the experience,
720 technical competence and specialized knowledge of
721 the agency, as well as to the discretionary authority
722 conferred upon it.
723 Section 17. When a petition for review has been
724 filed in accordance with section fifteen of this chap-
-725 ter, and the agency action has not been made as the
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726 result of a proceeding in which determinations of
727 fact and law were required to be made on evidence
728 of record after opportunity for a full hearing:
729 (1) Within forty days after service of a copy of
730 the petition for review upon the agency, or within
731 such further time as the court may allow, the agency
732 shall file with the court and serve upon petitioner an
733 answer which shall contain proper denials and state-
734 ments of affirmative matter, including a statement
735 of the reasons for which the agency took the action
736 under review, and the pertinent and material facts
737 in support of those reasons. The agency shall file
738 with its answer a copy of the record of any proceed-
739 ings had, if a record has been made.
740 (2) Any person served with a copy of the petition
741 for review as provided in paragraph (2) of section
742 fifteen of this chapter and who desires to intervene
743 in the proceedings for review shall, within ten days
744 after service of the copy of the petition upon such
745 person, serve upon petitioner and the agency, and
746 file in the court, a notice of intervention stating his
747 interest and the position he takes with respect to
748 the agency action under review. Service of all sub-
749 sequent papers or notices in the review proceeding
750 need be made only upon the agency and the parties,
751 who shall include the petitioner, those persons who
752 have filed notices of intervention, and any other
753 persons who have been permitted to intervene by
754 the court.
755 (3) No further pleadings shall be required, except
756 as the court may by rule or by order require.
757 (4) The review shall be conducted by a court
758 sitting without a jury. If no question of fact is
759 raised by the pleadings, the court shall proceed in
760 accordance with paragraph (5) of this section. If a
761 question of fact is raised, the court shall proceed to
762 take evidence as in suits in equity.
763 (5) The court may affirm the action of the agency,
764 or remand the matter for further proceedings before
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765 the agency; or the court may set aside or modify the
766 action, or compel any action unlawfully withheld or
767 unreasonably delayed if it determines that the sub-
-768 stantial rights of any party may have been prejudiced
769 because the agency action or failure to act is
770 (a) In violation of constitutional provisions; or
771 (6) In excess of the statutory authority or jurisdic-
-772 tion of the agency; or
773 (c) Based upon an error of law; or
774 ( d) Made upon unlawful procedure; or
775 (e) Unsupported by substantial evidence upon
776 consideration of the entire record before the court; or
777 (/) Unwarranted by facts found by the court in
778 those instances where the court is constitutionally
779 required to make independent findings; or
780 (g) Arbitrary or capricious, or an abuse of dis-
-781 cretion, or otherwise not in accordance with law.
782 In making the foregoing determinations, the court
783 shall give due weight to the experience, technical
784 competence, and specialized knowledge of the agency,
785 as well as to the discretionary authority conferred
786 upon it.
787 Section 18. The supreme judicial court shall
788 have jurisdiction to review any proceedings had,
789 determinations made, and orders or decrees issued
790 in the superior court pursuant to sections fourteen,
791 sixteen or seventeen of this chapter, in the same
792 manner and to the same extent as in equity suits, so
793 far as the provisions governing equity suits are
794 applicable. The court may by rule vary the pro-
-795 cedure authorized or required by this section upon a
796 finding that the review by the court will thereby be
797 made more simple, speedy and effective.
798 Section 19. The supreme judicial court shall
799 have the power to make rules of pleading, practice
800 and procedure supplementary to and not incon-
-801 sistent with the provisions of this chapter relating
802 to judicial review of administrative action, and to
803 amend such rules, for the purpose of securing a
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804 simple, speedy and effective judicial review of
805 administrative action.
806 Section 20. If any provision of this chapter or the
807 application thereof to any person or circumstance
808 is held invalid, such invalidity shall not affect other
809 provisions or applications of the chapter which
810 can be given effect without the invalid provision or
811 application.

1 Section 2. Section 37A of chapter 30 of the Gen-
-2 era! Laws, inserted by chapter 576 of the acts of
3 1951, is hereby repealed. Any provisions of the
4 General Laws making reference to section 37A of
5 chapter 30 of the General Laws shall be deemed to
6 refer to section 2 of chapter 30A of the General Laws
7 herein enacted.

1 Section 3. This act shall take effect on October
2 first, nineteen hundred and fifty-four, but those of
3 its provisions that relate to agency procedure need
4 not be applied in any proceeding then pending in an
5 agency; and those of its provisions that relate to
6 judicial review shall not be applied in any proceed-
-7 ing then pending in a court unless the agency and
8 the parties agree to their application, and the court
9 gives its approval.
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