
HOUSE .... No. 2985
By Mr. French of Swansea (by request), petition of the Associated

Greater Boston Tobacco Retailers relative to making certain changes
in the cigarette excise tax law. Taxation.

In the Year One Thousand Nine Hundred and Fifty-Four.

An Act making certain changes in the cigarette

EXCISE TAX LAW.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section lof chapter 64C of the General Laws is
2 hereby amended by inserting after the words “vend-
-3 ing machines” in line 31, the words: salesman,
4 any person who is in the direct employ of a licensee
5 hereunder and is under his direct control and is
6 authorized by his employer to solicit orders for
7 cigarettes from any licensee under this chapter to
8 whom his employer is authorized to sell such ciga-
-9 rettes or any person employed as a manufacturer’s

10 representative who sells cigarettes purchased from
11 licensed wholesalers, so as to read as follows;
12 Section 1. Whenever used in this chapter unless the
13 context shall otherwise require, the following words
14 or terms shall have the following meanings:
15 “person”, any individual, firm, fiduciary, partner-
-16 ship, corporation, trust or association, however
17 formed, club, trustee, agency or receiver; “manu-
-18 facturer”, any person who manufactures or produces
19 cigarettes, whether within or without the common-

-20 wealth; “wholesaler”, any person who purchases
21 directly from the manufacturer at least seventy-
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22 five per cent of all cigarettes purchased by him and
23 who sells at least seventy-five per cent of all ciga-
-24 rettes purchased by him to others for resale, and
25 any other person who purchases from a manu-
-26 facturer or person so purchasing and selling and
27 licensed as a wholesaler; provided, such other person
28 maintains an established place of business where
29 substantially all of the business is the sale of ciga-
-30 rettes and related merchandise at wholesale to persons
31 licensed under this chapter and where at all times
32 a substantial stock of cigarettes and related mer-
-33 chandise is available to* all retailers for resale; and
34 any chain of stores retailing cigarettes to the con-
-35 sumer; provided seventy-five per cent of its pur-
-36 chases are made direct from the manufacturer;
37 “vending machine operator”, any person other
38 than a manufacturer or a wholesaler who operates
39 one or more vending machines for the sale of ciga-
-40 rettes at retail and who purchases his cigarettes
41 from a manufacturer or licensed wholesaler; “un-
-42 classified acquirer”, any person, other than a trans-
-43 portation company or other than a purchaser at
44 retail from a licensed retailer, who imports or acquires
45 cigarettes from any one other than a licensed manu-
-46 facturer, a licensed wholesaler or a licensed vending
47 machine operator; “transportation company”, any
48 person operating, or supplying to a common carrier,
49 cars, boats or other vehicles for the transportation
50 or accommodation of passengers and engaged in the
51 sale of cigarettes; “retailer”, any person, other
52 than a transportation company, who operates a
53 store or concession for the purpose of making sales
54 of cigarettes at retail, and any person selling ciga-
-55 rettes through vending machines; “salesman”, any
56 person who is in the direct employ of a licensee
57 hereunder and is under his direct control and is
58 authorized by his employer to solicit orders for
59 cigarettes from any licensee under this chapter to
60 whom his employer is authorized to sell such ciga-
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61 rettes or any person employed as a manufacturer’s
62 representative who sells cigarettes purchased from
63 licensed wholesalers; “licensed”, licensed under
64 this chapter. Whenever used in this chapter, unless
65 the context shall otherwise require, the word “sales”
66 or “sale” in addition to their ordinary meaning
67 shall include or apply to use, gifts, exchanges and
68 barter, and the term “place of business” shall mean
69 and include any place where cigarettes are sold or
70 where cigarettes are brought or kept for the purpose
71 of sale or consumption, including so far as applicable
72 any vessel, vehicle, airplane, train or cigarette
73 vending machine.
74 Section 2of said chapter 64C as so appearing is
75 hereby amended by striking out the word “or” in
76 lines 3 and 7 and inserting after the word “retailer”
77 in said lines, the words "or salesman” and by in-
-78 serting after the word "dollar” in line 29, the words
79 “a salesman’s license, five dollars” so as to read as
80 follows: Section 2. No person shall sell cigarettes
81 or act as manufacturer, wholesaler, vending ma-
-82 chine operator, unclassified acquirer, transportation
83 company, retailer or salesman, in the commonwealth,
84 unless licensed so to do as herein provided. The
85 commissioner, upon proper application and the pay-
-86 ment of the applicable fee herein provided may
87 issue a license to each manufacturer, wholesaler,
88 vending machine operator, unclassified acquirer,
89 transportation company, retailer or salesman; pro-
-90 vided, that, in the case of each licensee other than a
91 transportation company, each place of business shall
92 be separately licensed. If a manufacturer, whole-
-93 - saler, vending machine operator or unclassified
94 acquirer acts in more than one of said capacities at
95 any one place of business he shall procure a license
96 for each capacity in which he acts. Every machine
97 operated or maintained for the purpose of vending
98 cigarettes shall for the purposes of this chapter be
99 deemed to constitute a place of retail business, and
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100 no person shall maintain or cause to be operated
101 such a machine without procuring a retailer’s license.
102 Each license so issued or a duplicate copy thereof
103 shall be prominently displayed on the premises
104 covered by the license and in the case of vending-
105 machines there shall be attached to the same a disc
106 or marker to be furnished by the commissioner show-
107 ing it to have been licensed. The commissioner
108 shall prescribe the forms of application for a license
109 under this chapter and may require therein such
110 information as he deems necessary in connection
111 with the proper administration of this chapter. The
112 fees for licenses shall be as follows: a manufac-
113 turer’s license, a sum determined by the commis-
114 sioner, but not to exceed twenty-five dollars;
115 wholesaler’s license, one hundred dollars; a vending
116 machine operator’s license, one hundred dollars; an
117 unclassified acquirer’s license, a sum determined by
118 the commissioner, but not to exceed one hundred
119 and fifty dollars; a transportation company’s license,
120 five dollars; a retailer’s license, one dollar; a sales-
121 man’s license, five dollars; except that in the case of
122 a manufacturer, wholesaler or vending machine
123 operator who maintains more than one place of
124 business the fee for each additional place of busine
125 shall be one half of the fee prescribed above. The
126 licensing of the operation of cigarette vending ma-
127 chines is retained exclusively by the commonwealtl
128 and no city, town or other political subdivision of the
129 commonwealth may license such operation. No fee,
130 nor any part of any fee, shall be refunded by reason
131 of relinquishment, suspension or revocation of the
132 license, or, except under decree of a court of compe-
133 tent jurisdiction, for any other reason or cause.
134 Section 6of said chapter 64C, as so appearing
135 hereby amended by striking out the words “or a
136 in line 2 and inserting after the word “retailer”, th
137 words: —or salesman, so as to read as follows
138 Section 6. Every licensee under section two, other
139 than an unclassified acquirer, retailer or salesman,



1954.] HOUSE No. 2985. 5

shall, on or before the twentieth day of each calendar
month, file with the commissioner, on a form pre-
scribed by him, a return under the penalties of per-
jury for each place of business maintained, stating
the number of cigarettes sold by such licensee in the
commonwealth during the preceding calendar month
and such return shall contain or be accompanied by
such further information as the commissioner shall
require; provided, that if a licensee ceases to sell
cigarettes within the commonwealth he shall forth-
with file with the commissioner such a return for the
period ending with such cessation. Such licensee
shall, at the time of filing such return, pay to the
commissioner an excise equal to one and one half
mills for each cigarette so sold during the calendar
month covered by the return; provided, that ciga-
rettes with respect to which the excise under this
chapter has once been imposed and has not been
refunded if paid, shall not be subject upon a sub-
sequent sale to the excise imposed by this chapter.
Each unclassified acquirer shall, upon importation
or acquisition of cigarettes into or within the com-
monwealth, file with the commissioner a return under
penalties of perjury, on a form to be furnished by the
commissioner, stating the number of cigarettes im-
ported or acquired and such other information as
the commissioner shall require, and shall, at the
time of filing such return, pay to the commissioner
an excise equal to one and one half mills for each
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cigarette so imported or acquired and held for sale
or consumption, and cigarettes with respect to which
such excise has been imposed and has not been re-
funded if paid, shall not be subject, when subse-
quently sold, to any further excise under this chap-
ter. An abatement or refund of the excise provided
by this chapter may be made by the commissioner
for such causes as the commissioner may deem ex-
pedient. The commissioner shall certify said amount
to the comptroller and the state treasurer shall pay
said amount without any appropriation therefor by
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180 the general court, out of the proceeds of such excise.
181 The commissioner may, in his discretion, require re-
182 ports from any common carrier who transports
183 cigarettes to any point or points within the common-
184 wealth and from any other person who, under con-
185 tract, so transports cigarettes, and from any bonded
186 warehouseman or bailee who has in his possession any
187 cigarettes, such reports to contain such information
188 concerning shipments of cigarettes as the commis-
189 sioner shall determine. All such carriers, bailees,
190 warehousemen and other persons shall permit the
191 examination by the commissioner or his duly au-
192 thorized agent of any records relating to the ship-
193 merit of cigarettes into or from, or the receipt thereof
194 within, the commonwealth.
195 Section 10 of said chapter 64C as so appearing is
196 hereby amended by inserting in line 24 after the word
197 “dollars” the sentence: Any person who shall act
198 as a “salesman” without being licensed under sec-
199 tion two as amended hereunder, shall be punished

200 by a fine of not less than twenty-five dollars nor more
201 than one thousand dollars, —so as to read as fol-
202 lows: Section 10. No person shall have in his
203 possession a machine for vending cigarettes for a
204 period in excess of seventy-two hours unless there
205 shall be attached to the same a disc or marker a
206 provided by section two; provided, that this provi
207 sion shall not apply to any such machine while not
208 containing cigarettes and in the possession of a manu
209 facturer of, or dealer in, such machines or a licensed
210 vending machine operator. If any person has in
211 his possession a vending machine, containing ciga-
212 rettes, not properly licensed, the commissioner may
213 cause such vending machine to be sealed until prop-
214 erly licensed and such person shall be subject to
215 the same penalty as a retailer selling cigarettes with-
-216 out being licensed so to do. Any person who shall
217 sell, offer for sale or possess with intent to sell any’
218 cigarettes, or otherwise act as a manufacturer,
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219 wholesaler, vending machine operator, transporta-
tion company or retailer, without being licensed
so to do under section two, shall, in addition to
any other penalty provided by this chapter, be
punished by a fine of not more than fifty dollars. Any
person who shall act as an unclassified acquirer with-
out being licensed as provided by section two shall be
punished by a fine of not less than five hundred nor
more than one thousand dollars or by imprisonment
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shall knowingly purchase or possess any cigarettes not
manufactured, purchased or imported by a licensed
manufacturer, licensed wholesaler, licensed vending
machine operator, licensed unclassified acquirer or
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licensed transportation company, shall be punished by
a fine of not less than fifty nor more than one thousand
dollars. Any person who shall act as a salesman with-
out being licensed under section two as amended
hereunder, shall be punished by a fine of not less than
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twenty-five dollars nor more than one thousand dol-
lars. Any person who shall knowingly have in his
possession a shipping case or other container of ciga-
rettes, containing cigarettes and not bearing the name
and address of the person receiving the cigarettes
from a manufacturer or such other markings as the
commissioner may prescribe, and any person know-
ingly being in possession within the commonwealth of
such a shipping case or other container of cigarettes
from which such name and address have been erased
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or defaced, shall be punished by a fine of not less
than twenty-five nor more than one hundred dollars.
No person, either as principal or agent, shall sell or
solicit orders for cigarettes to be shipped, mailed or
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it herwise sent or brought into the commonwealth to
my person not a licensed manufacturer, licensed whole-
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saler, licensed vending machine operator, licensed un-
classified acquirer or licensed transportation company,
unless the same is to be sold to or through a licensed
wholesaler. Any person who shall sell a cigarette to
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a person under eighteen or, not being his parent or
guardian, give a cigarette or snuff or tobacco in any
form to any person under eighteen, shall be punished
by a fine of not more than fifty dollars. Any operator
of a vending machine for the sale of cigarettes or
tobacco and any owner or tenant of a location where
a vending machine is located who shall permit any
person under eighteen to use such machines, shall be
punished by a fine of not more than fifty dollars.
Each vending machine containing cigarettes or to-
bacco shall have attached on the front of it a notice
to be furnished by the commissioner reading “Persons
under eighteen are prohibited from using this ma-
chine”, and any person owning or operating a vending
machine who fails to display such a notice shall be
punished by a fine of not more than fifty dollars.
Each violation of this chapter shall be deemed to
constitute a separate offence. Any person who files
any false return, affidavit, or statement, or who violates
any provision of this chapter for which no other
penalty has been provided, shall be punished by a
fine of not more than one thousand dollars or by
imprisonment for not more than one year, or both.
The state police and all local police authorities shall
have the authority to enforce, and shall, at the request

258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273
274
275
276
277
278
279
280
281
282

283
284
285
286
287
288
289

of the commissioner or his duly authorized agent, en-
force the provisions of this section.

Section 13 of chapter 64C of the General Laws,
inserted by section 1 of chapter 547 of the acts of
1945, is hereby amended by striking out paragraphs
(a) to (d), inclusive, and inserting in place thereof
the following:

(d) The term “cost to the retailer” shall mean
the invoice cost of the cigarettes to the retailer, or
the replacement cost of the cigarettes to the retailer
within thirty days prior to the date of sale, in the
quantity last purchased, whichever is lower, less all
customary trade discounts, except discounts for cash,
plus taxes imposed by this chapter; to which shall
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297 be added the cost of doing business by said retailer
298 in the sale of both cigarettes and other merchandise
299 or services as evidenced by the standards and
300 methods of accounting commonly used in the trade
301 in the allocation of overhead costs and expenses,
302 paid or incurred, and must include, without limita-
-303 tion, labor (including salaries of executives and
304 officers), rent, depreciation, selling costs, mainte-
-305 nance of equipment, delivery costs, interest on bor-
-306 rowed capital, all types of licenses, taxes, insurance,
307 advertising and all other costs.
308 (5) In the absence of proof of a lesser or higher
309 cost of doing business by the retailer making the
310 sale, the cost of doing business by the retailer shall
311 be presumed to be twelve and four tenths per cent
312 of the invoice cost of the cigarettes to the retailer,
313 or the replacement cost of the cigarettes to the
314 retailer within thirty days prior to the date of sale,
315 in the quantity last purchased, whichever is lower,
316 less all customary trade discounts, except cash dis-
-317 counts, plus taxes imposed by this chapter.
318 (c) The term “cost to the wholesaler” shall mean
319 the invoice cost of the cigarettes to the wholesaler,
320 or the replacement cost of the cigarettes to the whole-
-321 saler within thirty days prior to the date of sale, in
322 the quantity last purchased, whichever is lower, less
323 all customary trade discounts except discounts for
324 cash, plus taxes imposed by this chapter; to which
325 shall be added a wholesaler’s mark-up to cover in
326 part the cost of doing business, which wholesaler’s
327 mark-up, in the absence of proof of a lesser or higher
328 cost of doing business by the said wholesaler as evi-
-329 denced by the standards and methods of accounting,
330 commonly used in the trade in the allocation of over-
331 head cost and expenses, paid or incurred, including,
332 without limitation, labor, salaries of executives and
333 officers, rent, depreciation, selling costs, maintenance
334 of equipment, delivery, delivery costs, credit losses,
335 interest of borrowed capital, all types of licenses,
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taxes, insurance and advertising, shall be two per
cent of said invoice cost of the cigarettes to the
wholesaler plus cartage to the retail outlet if per-
formed or paid for by the wholesaler, which cartage
cost shall be deemed to be three fourths of one per
cent of the cost of the cigarettes to the wholesaler,
unless said wholesaler claims and proves a lower
cartage cost, or of the replacement cost of the ciga-
rettes to the wholesaler within thirty days prior to
the date of sale, in the quantity last purchased,
whichever is lower, less all customary trade discounts,
except discounts for cash.
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(d) In the absence of proof of a lesser or higher
cost of doing business, the cost of doing business to
the retailer, who received in connection with the re-
tailer’s purchase not only the discounts ordinarily
allowed upon purchases by a retailer but also in
whole or in part the discounts ordinarily allowed upon
purchases by a wholesaler, shall be presumed to be
twelve and four tenths per cent of both the invoice
cost of the cigarettes to such retailer or the replace-
ment cost of the cigarettes to such retailer within
thirty days prior to the date of sale, in the quantity
last purchased, whichever is lower, less all trade dis-
counts except discounts for cash, plus taxes imposed
by this chapter and “wholesaler’s mark-up.”

Said section 13 is hereby further amended by strik-
ing out paragraph (g) and inserting in place thereof
the following:
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(g) The wholesaler, vending machine operator,
transportation company or unclassified acquirer who
purchases cigarettes directly from a manufacturer or
from a wholesaler or from an unlicensed person, for
sale at retail in determining “cost to the retailer”
pursuant to subdivision (a) of this section shall add
the “wholesaler’s mark-up” to the invoice cost of
the cigarettes to said retailer, or the replacement
cost of the cigarettes to said retailer within thirty
days prior to the date of sale, in the quantity last
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375 purchased, whichever is lower, less all trade discounts
376 except discounts for cash, plus taxes imposed by this
377 chapter, before adding the “retailer’s cost of doing
378
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business”.
Said chapter 64C is hereby further amended by

striking out section 14 and inserting in place thereof
the following;

Section 14- (a) It shall be unlawful for any re-
tailer with intent to injure competitors, destroy sub-
stantially or lessen competition, to advertise, offer to
sell or sell at retail cigarettes at less than cost to the
retailer, or to purchase from the wholesalers at a
price less than cost to wholesaler, or for any whole-
saler, with intent to injure competitors, destroy sub-
stantially or lessen competition, to advertise, offer to
sell or sell at wholesale cigarettes at less than cost to
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the wholesaler. Any such retailer or wholesaler vio-
lating this subsection shall be punished by a fine of
not more than five hundred dollars.

(6) Evidence of advertisement offering to sell, or
sale, of cigarettes by any retailer or wholesaler at
less than cost to him, shall be conclusive evidence of
intent to injure competitors, destroy substantially or
lessen competition.

Said chapter 64C is hereby further amended by
striking out section 20 and inserting in place thereof
the following:

Section 20. Where a cost survey has been made
by the trade said survey may be used by the com-
missioner in establishing the lowest proof of cost of
doing business throughout the commonwealth and
said cost survey shall be deemed competent evidence
to be used in proving the cost to the person com-
plained against within the provisions of sections
thirteen to twenty-one, inclusive.
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