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An Act relative to the taxation of retail sales of

TANGIBLE PERSONAL PROPERTY.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

1 Section 2. The General Laws are hereby further
2 amended by inserting after chapter sixty-four D the
3 following chapter:

4

5 General Taxation of Retail Sales of Tangible

Personal Property6

DEFINITIONi

8 Section 1. When used in this chapter, unless incon-
-9 sistent with the manifest intent of the legislature, the

10 following terms shall have the following meanings:
11 (1) “Business”, any activitj" engaged in by any
12 person or caused to be engaged in by him with the
13 object of gain, benefit or advantage, either direct or
14 indirect.
15 (2) “Commission”, the state tax commission in the
16 department of corporations and taxation.
17 (3) “Commissioner”, the commissioner of corpora-
-18 tions and taxation in the department of corporations
19 and taxation.

1 Section 1. Chapter sixty-four Bof the General
2 Laws, as amended, is hereby repealed.

PROPOSED LEGISLATION

Clje Commontaealtfj of es^aosadjuscttis

In the Year One Thousand Nine Hundred and Fifty-Five.

Chapter 64E.
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(4) “Engage in business”, continuing in, commenc-
ing or conducting a business; provided, that casual
or infrequent sales by persons not regularly occupied in
the selling of tangible personal property shall not be
construed as engaging in business.

20
21
90

23
24

(5) “Food products”, include cereal and cereal prod-
ucts, milk and milk products, oleomargarine, meat and
meat products, fish and fish products, poultry and poul-
try products, eggs and egg products, vegetables and

25
26
27
28

vegetable products, fruit and fruit products, spices and
salt, sugar and sugar products other than candy and
confectionery, coffee and coffee substitutes, tea, cocoa
and cocoa products other than candy and confectionery.

29
30
31
32

The term “food products” shall not include spiritu-
ous, malt or vinous liquors, soft drinks, sodas or bev-
erages such as are ordinarily dispensed at bars and soda
fountains or in connection therewith, medicines, tonics
and preparations in liquid, powdered, granular, tablet,
capsule, lozenge and pill form sold as dietary supple-
ments or adjuncts.

33
34
35
36
37
38
39

Also, the term “food products” shall not include
meals served on or off the premises of the vendor,
or drinks or foods furnished, prepared or served for

40
41
42

consumption at tables, chairs or counters, or from
trays, glasses, dishes or other tableware provided by
the vendor.

43
44
45
46 (6) “Gross receipts”, the total amount of prices of

sales at retail subject to this chapter received by a
vendor, without any deduction on account of any of
the following: (a) the cost of the tangible personal
property*sold; (b ) the cost of the materials used, labor
or service cost, interest paid, losses or any other expense;
(c) the cost of transportation of the tangible personal
property prior to its sale to the vendee.

47
48
49
50
51
.52
53
54 The term “gross receipts” shall not include the fol-

lowing : (a) cash discounts allowed and taken on
sales; (6) the sale price of tangible personal property
returned by a vendee upon rescission of the contract of
sale when the full sale price is refunded either in cash
or credit; (c) when separately stated, the price received

oo
56

5/
58

59
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for labor or services furnished in installing or applying
the property sold; (d) the amount of any tax (not in-
cluding, however, any manufacturers’ or importers’ ex-
cise tax) imposed by the United States upon or with
respect to retail sales, whether imposed upon the vendor
or the vendee; ( e) when separately stated, transporta-
tion charges which occur after the sale of the property
is made to the vendee.

60
61
62
63
64
65
66
67

For the purpose of preventing a tax upon a tax, the
total amount of the sales prices shall be deemed to be
the amount received exclusive of the tax imposed by
section two of this chapter; provided, that such com-
putation shall not be allowed unless a vendor estab-
lishes to the satisfaction of the commission that said
tax has been added to the total amount of the sale
price and has not been absorbed by him.

68
69
70
71
72
73
74
/£)

76 (7) “Occasional sale”, a sale of tangible personal
property not held or used by a person in the course of
an activity for which he is required to hold a vendor’s
permit under the provisions of this chapter, and such
sale is not one of a series of sales sufficient in number,
scope and character as to constitute engaging in busi-
ness.

77

78
79
80
81
82

(8) “Person”, an individual, a partnership, trust or
association, with or without transferable shares, a joint
stock company, corporation, organization or institution
and any combination of individuals, and shall include
fiduciaries.

83
84
85
86
87

(9) “Personal and professional service transactions”,
transactions the primary purpose of which is to render
a service of convenience, labor or skill form considera-
tion paid or to be paid, as distinguished from a sale of
produce, goods, wares or merchandise, and as further
distinguished from the producing, fabricating, process-
ing, printing or imprinting of tangible personal prop-
erty for a consideration for vendees who furnish either
directly or indirectly some or all of the materials so
used.

88
89
90
91
92
93
94
95
96
97

(10) “Price”, the total amount for which tangible
personal property is sold, valued in money, whether

98
99
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paid ia money or otherwise, or auy combination of
money and property, without any deduction on account
of any of the following: (a) the cost of the tangible per-
sonal property sold; (b ) the cost of materials used,
labor or service cost, interest charged, losses or any
other expenses; (c) the cost of transportation of the
tangible personal property prior to its sale; (d) the
cost of any services that are a part of the sale, except,
when separately stated, the amount charged for labor
or services rendered in installing or applying the tan-
gible personal property sold and transportation charges
which occur after the sale is made.

100
101
102
103
104
105
106
107
108
109
no
11l

Cash discounts allowed and taken on sales shall not
be deemed a part of the price.

112
113

For the purposes of this chapter, the term “price”
shall include the money value of the consideration given
or paid for leases and rentals of tangible personal prop-
erty.

114
115
116
117

(11) “Sale”, includes (a) any transfer, exchange, or
bargain involving tangible personal property, condi-
tional or otherwise, in any manner or by any means
whatsoever for a consideration, or any license or grant
for a consideration of the right to use, consume or de-
stroy said property; (5) any lease or rental of tangible
personal property; (c) the producing, fabricating,
processing, printing or imprinting of tangible personal
property for a consideration for vendees who furnish
either directly or indirectly the materials used in the
producing, fabricating, processing, printing or im-
printing.

118
119
120
121
122
123
124
125
126
127
128
129
130 The term “sale” shall not include the furnishing,

preparing or serving of meals without charge by an
employer to an employee if the employer records such
meals as part compensation for services rendered or
work performed.

131
132
133
134
135 (12) “Sale at retail”, or “retail sale”, a sale by any

vendor to any person, except a sale in which the pur-
pose of the vendee is (a) to resell the tangible personal
property in the form in which it is received by him;
( b ) to incorporate the tangible personal property received

136
137
138
139
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by him directly into tangible personal property to be
produced for sale by manufacturing, assembling, process-
ing or refining; (c) to hold the tangible personal prop-
erty received by him as security for the performance of
an obligation of the vendor; (d) to use or consume the
tangible personal property received by him directly in
commercial fishing; provided, that notwithstanding any
other provision of this chapter, all sales of building-
materials and other tangible personal property to be
incorporated by the vendee into real property shall be
construed as retail sales.

140
141
142
143
144
145
146
147
148
149
150

(13) “Tangible personal property”, personal prop-
erty included within the meaning of the words “prod-
uce, goods, wares, merchandise and commodities” as
appearing in chapter one, section one, article four of
the constitution; provided, that said term shall not in-
clude water, gas, electric light or power, steam or other
like commodity delivered means of mains, pipes or
wires; and, provided further, that said term shall not
include a written or printed paper recognized as sym-
bolic of an obligation or an interest in property, even
though ownership of such obligation or interest may be
transferred by the delivery of such paper.

151
152
153
154
155
156
157
158
159
160
161
162

(14) “Vendee”, includes a buyer, purchaser, licensee
grantee or consumer.

163
164

(15) “Vendor”, a person engaged in the business of
selling tangible personal property of a kind the gross
receipts from the retail sale of which are required to be
included in the measure of the tax imposed by section
two of this chapter.

165
166
167
168
169

170 IMPOSITION, TRANSFER AND COLLECTION OF TAX.

171 Section 2. Except as otherwise provided in this chap-
-172 ter, an excise tax at the rate of three per cent is hereby
173 imposed upon the gross receipts deriving from the sale
174 at retail in this commonwealth of tangible personal
175 property by any vendor; provided, that the gross re-
-176 ceipts of all sales of thirty-five cents or less, and all
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177 sales exempted under section four of this chapter, may
178 be deducted from the taxable gross receipts under this
179 section on condition that the vendor making such sales
180 shall keep a detailed and separate record thereof to the
181 satisfaction of the commission.
182 Section 3. Vendors whose gross receipts according
183 to the provisions of section two are subject to the tax
184 therein imposed are hereby authorized to add and col-
-185 lect on each sale at retail an amount equal as nearly as
186 possible or practicable to the average equivalent of
187 said tax. For the purpose of adding and collecting the
188 tax imposed by section two, the following bracket table
189 shall apply to all sales at retail subject to the provi-
-190 sions of this chapter:

Amount of Sai

191 EXEMPTIONS

192 Section J+. The tax imposed by section two of this
193 chapter shall not apply to the following;
194 (1) Sales which the commonwealth has no consti
195 tutional power to tax.
196 (2) Sales to the commonwealth or to any county,
197 city, town, district, authority or other body politic and
198 corporate therein.
199 (3) Sales by the commonwealth or by any county,
200 city, town, district, authority or other body politic and
201 corporate therein.
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202 (4) Sales taxable under the provisions of chapters
63A, 64A, 64C and 138 of the General Laws.203

(5) Sales to and religious, charitable, educational
and scientific institutions or organizations which are
conducted on a non-profit basis, and the tangible per-
sonal property which is the subject of such sales, or
the gross receipts therefrom, are used in the conduct of
such religious, charitable, educational or scientific en-
terprise, This exemption shall not extend to conces-
sionaires or other independent persons who operate
upon a profit basis, and whose business is only incidental
to the exempted enterprise.

204
205

206
207
208
209
210
211
212
213

(6) Sales of medicines sold on prescriptions of
registered physicians.

214
215

(7) Sales of transportation service;216
(8) Personal and professional service transactions

which involve sales only as inconsequential ele-
ments for which no separate charges are made; pro-
vided, that this exemption shall not extend to sales
of tangible personal property by any person inci-
dental to the rendering of personal or professional
services.

217
21, S
219
220
221
?.99.

223
For the purposes of this chapter, persons who render

services for a consideration paid or to be paid shall be
considered vendees of the supplies and other tangible
personal property used by them in performing said
services. They shall be considered vendors of any such
supplies and other tangible personal property which
they sell in the course of their business. When the
charges for material and labor or service are not sep-
arately stated, on the customer’s invoice or in the sales
contract or otherwise, the full price charged for both
labor or service and materials shall be included in the
vendor’s gross receipts subject to taxation under sec-
tion two of this chapter.

224
225
226
227
228
229

230
231
232
233
234
235
236

(9) Sales of magazines by subscription and of news
papers.

237
238

(10) Sales of a casual and isolated character defined
as occasional sales in section one of this chapter; pro-

239
240
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241 vided, that notwithstanding said definition, this exemp-
-242 tion shall not extend to any sales of a motor vehicle or
243 trailer as defined in section one of chapter ninety of the
244 General Laws.
245 (11) Sales of food products for human consumption
246 off the premises where sold; provided, that this ex-
-247 eruption shall be limited and not enlarged by the
248 definition of food products contained in section one of
249 this chapter.
250 (12) Sales of meals or food products to students in a
251 dormitory maintained by a private, public or parochial
252 school, college or university, or to children under six-
-253 teen years of age in a summer camp.

254
255 Section 5. For the purpose of facilitating the proper
256 administration of this chapter, and to prevent evasion
257 of the tax imposed by section two, it shall be presumed
258 that all receipts of a vendor are from sales subject to
259 said tax until the contrary is established. The burden
260 of proving that a sale of tangible personal property
261 by any vendor was not a sale at retail shall be upon such
262 vendor unless he shall have received from the vendee,
263 and shall exhibit to the commission upon request, a
264 certificate upon a form approved by the commission
265 signed by and bearing the name, address and number
266 of identification certificate, if any, of the vendee that
267 the property was obtained by him for any purpose ex-
-268 eluded from the definition of retail sale in section one
269 of this chapter.

272 Section 6. Notwithstanding the definitions of “en-
-273 gage in business” and “occasional sale” in section one
274 of this chapter, and the provisions of section seven,
275 every sale of a motor vehicle or trailer as defined in
276 section one of chapter ninety of the General Laws shall

270 SPECIAL PROVISION RELATING TO SALES OF MOTOR
271 VEHICLES AND TRAILERS.

PRESUMPTION OP TAXABILITY.

VEHICLES AND TRAILERS.
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277 be subject to the tax imposed by section two of this
278 chapter.
279 For the purposes of this chapter every transfer of
280 the registration of such motor vehicle or trailer shall be
281 presumed to be a sale at retail. Upon the return of the
282 certificate or registration, as required by section two of
283 chapter ninety, the registrar of motor vehicles shall
284 forthwith inform the commission of the date of transfer
285 and the names and addresses of the former and new
286 owners. No certificate of registration shall be issued
287 by the registrar of motor vehicles to the new owner
288 under such a transfer unless and until a proper certifi-
-289 cate from the commission is hied by either party attest-
-290 ing that the tax liability, if any, under this chapter has
291 been satisfied.

292 REGULATION, RIGHTS AND DUTIES OF VENDORS

293 Section 7. No person shall engage in the business of
294 selling tangible personal property at retail without a
295 permit issued in accordance with the provisions of this
296 section. To obtain a permit a person shall file with the
297 commission in such form as it may require an appli-
-298 cation therefor accompanied by a fee of one dollar for
299 each permit. A separate permit shall be required for
300 each place of business and shall at all times be con-
-301 spicuously displayed at such place of business; pro-
-302 vided, that if a vendor has no fixed place of buiness,
303 the permit shall so state and the vendor shall attach
304 such permit to his cart, stand, truck or other vehicle
305 or device used by him in connection with the sale of
306 tangible personal property.
307 An original permit issued under this section shall re-
-308 main in effect without additional fee, unless suspended
309 or revoked by the commission, as long as the person to
310 whom it has been issued continues to be a vendor and
311 complies with the provisions of this chapter. The fee
312 for a duplicate of a permit issued shall be one dollar.
313 The fee for a permit reissued after suspension or revo-
-314 cation shall be five dollars.
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A permit shall not be assignable or transferable and315
shall be surrendered to the commission by the holder
thereof when he ceases to do business, or, having no
fixed place of business, acquires one. It shall be valid
only for the person in whose name it is issued and for
the transaction of business at the place designated on
the permit.

316
317
318
319
320
321

If a vendor subject to taxation under section two of
this chapter engages in business without a permit, or
after his permit is suspended or revoked and not re-
issued, any court having jurisdiction in equity may on
petition of the commission restrain such person from
doing business as a vendor in this commonwealth.

322
323
324
325
326
327

Section 8. Every vendor shall keep records of Ins32S
sales in such form as the commission may by regula-
tion require. Such records shall be open to inspection
and examination at any reasonable time upon demand
by the commission or its authorized agent or employee,
and such records shall be preserved for three years un-
less the commission consents to their destruction within
that period or requires that they be kept for a longer
period.

329
330
331
332
333
334
335
336

Section 9. Every vendor who sells tangible personal
property at retail shall file a quarterly return of gross
receipts as hereinafter provided, unless in order to in-
sure payment to or facilitate collection of the taxes by
the commonwealth the commission specifically requires

337
338
339
340
341

a return and payment for a lesser period. Said quarterly
returns and the payment of the taxes based thereon
shall be filed and made within thirty days after the

342
343
344

close of the three-month periods which commence on
the first day of January, April, July and October of
each year. The returns and payments for any lesser
period specifically required by the commission shall be
filed and made within thirty days after the period
specified.

345
340
347
QA348

349
350
351 The returns required under the provisions of this sec-

tion shall be filed upon a form prescribed by the com-
mission and containing such information reasonably
necessary for the administration of this chapter as the

352
353
354
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commission may require. All returns shall, except
upon judicial order, be open only to the inspection of
the commission and its assistants and clerks when act-
ing under its authority. All returns and payments re-
quired under this chapter shall be made to the com-
mission.

355
356
357
358
359
360

Section 10. For the purpose of defraying in whole
or in part the vendor’s expense in collecting and re-
mitting the tax imposed by section two, every vendor
shall be entitled to deduct from the tax payable by
him for each quarterly period for which a return and
payment is required a total amount to be computed as
follows: five per cent of the first one hundred dol-
lars of taxes due and payable; two per cent of said taxes
from one hundred and one dollars to one thousand dol-
lars, inclusive; and one per cent of said taxes in ex-
cess of one thousand dollars; provided, that any vendor
who fails or refuses to comply with the provisions of
section nine of this chapter shall not be entitled to the
deduction provided in this section.

361
362
363
364
365
366
367
368
369
370
371
372
373
374

Section 11. The time for filing any return required
by section nine and for the payment of any amount re-
quired to be paid under this chapter, may be extended
by the commission for a period not to exceed one
month; provided, a request in writing for said exten-
sion is filed with the commission within or prior to the
period which may be extended. Any vendor to whom
an extension is granted shall pay, in addition to the
tax, interest at the rate of one half of one per cent per
month, or portion thereof, from the date on which the
tax would have been due without extension until the
date of payment.

375
376
377
378
379
380
381
382
383
384
385
386

Section 12. Any payments, penalties or interest de-
termined by the commission to have been erroneously
or illegally computed and collected shall be credited or
refunded to the person from whom it was collected;
provided, that any such refund shall be applied to the
payment of any amount due from the person otherwise
entitled to such refund. No credit or refund under this

387
388
389
390
391
392
393
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394 section shall be made in any case in which the applica-
-395 tion therefor is received later than three years after
396 the date of receipt of the payment, penalty or interest.

397 ADMINISTRATION AND ENFORCEMENT

Section 13. Pursuant to the provisions of chapter
fourteen of the General Laws, the commission shall ad-
minister and enforce this chapter. For said purposes,
it is authorized to make and issue any interpretation,
rule or regulation not inconsistent with the intent of the
legislature in the enactment of this chapter.

398
399
400
401
402
403

Section IJ+. After hearing and for cause shown the
commission may suspend for a period or revoke any
permit issued under the provisions of section eight of
this chapter. A failure to comply with any provision
of this chapter, or any reasonable rule or regulation
prescribed by the commission for the administration
and enforcement of this chapter, shall be sufficient cause
for such suspension or revocation. The notice of hear-
ing under this section shall be deposited in the mail not
less than ten days before the date stated therein for said
hearing, and otherwise shall be subject to the pro-
visions of section twenty-two.

404
405
406
407
408
409
410
411
412
413
414
415

Section 15. In order to verify any return made pur-
suant to this chapter the commission may, within three
years after the close of the quarterly or other period for
which the return was due, direct by special authoriza-
tion a deputy or other agent to verify the return; and
for the purpose of such verification the books and papers
of the vendor shall be open to the examining officer, or
shall be produced for the purpose upon a summons,
which the commission, or the examining officer, may
issue. The person making the return may be examined
by such officer on oath.

416
417
418
419
420
421
422
423
424
425
426

Section 16. The commission shall determine from
the returns required by this chapter, or in any other
manner, the gross receipts of every vendor taxable un-
der section two, and shall assess thereon the tax pro-

427
428
429
430
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vided; but it shall not determine the gross receipts of
a vendor, who has filed a return in accordance with sec-

431
432

tion nine within the time prescribed, to be in excess of
those disclosed by such return, without notifying such

433
434

vendor and giving him an opportunity to explain the
apparent incorrectness of his return.

435
43G

Section 17. If the commission finds from the verifica-
tion of a return, or otherwise, that the gross receipts of
a vendor subject to taxation under this chapter, or any
portion thereof, have not been assessed, it may, at any
time within three years after the close of the quarterly
or other period for which such assessment should have
been made, assess the same, first giving notice to the
vendor so to be assessed of its intention, and such
vendor shall thereupon have an opportunity within
ten after such notification to confer with the com-
mission in person or by counsel or other representative
as to the proposed assessment. After the expiration of

437
438
439
440
441
4:42
443
444
445
446
447
448

ten days from such notification the commission shall
assess the gross receipts of such vendor subject to taxa-
tion, or any portion thereof, which it believes have not
theretofore been assessed, and it shall thereupon give
written notice in accordance with the provisions of
section twenty-two to the vendor so assessed. When-
ever, in the course of a verification of the returns of
a taxpayer under tins chapter, the commission finds
that an overpayment of the total amount of taxes due
from such taxpayer has been made on any quarterly

449
450
451
452
453
454
455
456
457
458

or other return, the amount of such overpayment shall
be deducted from the amount of any additional tax
found to be due on any other quarterly or other return
so verified, and only the net amount thus determined
to be due shall be assessed additionally.

459
460
461
462
463

Section 18. If any vendor who has failed to file a re-
turn, or has filed an incorrect or insufficient return, and
has been notified by the commission of his delinquency,
refuses or neglects within twenty days after receiving
such notice to file a proper return, or if any vendor files
a fraudulent return, the commission shall determine the

464
465
466
467
468
469
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470
471
472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
493
494
495
496
497
498
499
500
501
502
503
504
505
506
507
508

gross receipts of such vendor, taxable under this chap-
ter, according to its best information and belief, and
assess the same at not more than double the amount so
determined, which additional tax shall be in addition to
the other penalties provided for by this chapter.

Section 19. All taxes imposed by section two of this
chapter which remain unpaid after the due dates es-
tablished by the provision of section nine shall bear in-
terest at the rate of one half of one per cent per month,
or major fraction thereof, until paid. Assessments
made under the provisions of sections sixteen, seven-
teen and eighteen of this chapter remaining unpaid after
the date upon which the same are required to be paid
shall bear interest at the rate of six per cent per annum
until paid, if paid before the commencement of pro-
ceedings for the recover thereof, and twelve per cent
if paid after the commencement thereof.

Section 20. The commission shall have for the col-
lection of taxes imposed by this chapter all the remedies
provided by chapter sixty for the collection of taxes on
personal estate by collectors of taxes of towns, except
that any warrant for the collection of a tax imposed
under this chapter may be issued to any sheriff, deputy
sheriff or constable, and he shall have authority to pro-
ceed thereunder anywhere within the commonwealth.
The officer to whom a warrant for the collection of such
a tax is given shall collect said tax and interest as herein
provided, and may collect and receive for his fees the
sum which an officer would be entitled by law to re-
ceive upon an execution for a like amount. Any action
or contract brought to recover any such tax shall be
brought in the name of the commonwealth.

Section 21. The commission mayrequire any vendor
whose sales are subject to the tax imposed by section
two of this chapter to file with it a bond, with a surety
company authorized to transact business in this com-
monwealth as surety, in such amount as the commis-
sion may determine, to secure the payment of any
tax or penalty due or which may become due from such
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dealer under this chapter. The commission may, in
lieu of such bond, accept such securities as it may ap-
prove and in such amount as it may prescribe. Such
securities shall be kept in the custody of the state
treasurer and shall be sold by him upon the order of
the commission at public or private sale, upon such
notice to the person who deposited the securities as is
reasonable and practicable, if it becomes in the opin-
ion of the commission necessary so to do in order to re-
cover any tax or penalties due under this chapter. Upon
any such sale the surplus, if any, above the amount
due under tins chapter shall be returned to the person
who deposited the securities.

509
510
511
512
513
514
515
516
517
518
519
520
521

Section 22. Any notice authorized or required by
this chapter may be given to a vendor by mailing such
notice to him by registered mail, postage prepaid, ad-
dressed to him at the place of business to which the
permit issued to him under section seven is applicable,
or, if no such permit has been issued to him, to such
address as the commission may be able to obtain. The
mailing of such notice shall create a presumption that
it was received by the person to whom it was addressed.
Any period of time determined under this chapter of
the giving of notice shall begin to run from the date
when such notice was mailed as herein provided.

522
523
524
525
526
527
528
529
530
531
532
533

334 ABATEMENT OF TAXES AND RESTRICTIONS THEREON.

535 Section 23. Any person aggrieved by the assessment
536 of a tax upon him by the commission under this chap-
-537 ter may within three months after notice of such assess-
-538 ment apply to the commission for an abatement thereof,
539 and the commission shall, if requested, give the appli-
-540 cant a hearing upon his application; and if the commis-
-541 sion finds that the tax is excessive in amount, or that
542 the person assessed is not subject thereto, the commis-
-543 sion shall abate the tax in whole or in part accordingly.
544 Any person who has paid a tax in accordance with a re-
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569
570
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574
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580
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582

turn filed by him within the time prescribed by section
nine, or within twenty days after receiving notice from
the commission to file a proper return, and who deems
the tax so paid by him excessive or illegal, may have a
like remedy by making an application for abatement
with the commission within two years from the date of
payment of tire tax. If such person, in either case, dies
within the period herein prescribed, his executor or ad-
ministrator may apply for such abatement within the
time prescribed or within one month after his appoint-
ment. The commission shall give notice to the ap-
plicant of its decision upon the application. If an
abatement is granted and the tax has been paid, the
state treasurer, upon certificate of the commission,
shall repay the amount of such abatement to the per-
son assessed or who paid the tax. Whenever the com-
mission fails to act upon an application for abatement
under this section without the written consent of the
applicant prior to the expiration of three months from
the date of the filing of such application, it shall then
be deemed to be refused. Thereafter the provisions of
section six of chapter fifty-eight A shall apply.

Section 24- No tax assessed on a person liable to
taxation under this chapter shall be abated in any
event unless the person assessed shall have filed at or
before the time of bringing his petition for abatement a
return as required by section nine for the period to
which his petition relates; and if he failed without good
cause to file his return within the time prescribed by
law, or filed a fraudulent return, or, having filed an
incorrect or insufficient return, has failed, after notice,
to file a return within the time prescribed, the com-
mission shall not abate the tax below double the amount
for which the person assessed was properly taxable
under this chapter unless his alleged delinquency was
due to a belief by him on reasonable grounds that he
was not bound to file a return or that the return filed
by him was correct and sufficient.
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583 APPEAL TO APPELLATE TAX BOARD.

584 Section 25. Any person aggrieved by the refusal of
585 the commission to abate, in whole or in part, under
586 section twenty-three a tax assessed or collected under
587 this chapter, may appeal therefrom, within two months
588 after the notice of the decision of the commission, or,
589 if the commission has failed to act upon such applica-
-590 tion, within two months after it is deemed to have been
591 refused by filing a petition with the clerk of the ap-
-592 pellate tax board. If, on hearing, said board finds
593 that the person making the appeal was entitled to an
594 abatement under sections twenty-three and twenty-
-595 four of the tax assessed on or collected from him, it
596 shall make such abatement accordingly and may make
597 an order as to costs. The decision of the appellate tax
598 board shall be final and conclusive, and notice thereof
599 shall be given to the petitioner and the commission
600 within five days thereafter. If a tax so abated has been
601 paid, the state treasurer, upon presentation to him of
602 the notice of the decision of the board, shall repay to
603 the petitioner the amount of the abatement and in-
-604 terest at the rate of six per cent per annum from the
605 time of payment. Any taxes assessed under this chap-
-606 ter which are unpaid and uncollectible may be abated
607 by the appellate tax board in accordance with the pro-
-608 visions of section twenty-six A of chapter fifty-eight of
609 the General Laws.

610 PROHIBITION AND PENALTTI

611 Section 26. No vendor shall advertise or hold out or
612 state to the public or to any customer directly or in-
-613 directly that the tax or any part thereof imposed by
614 this chapter will be assumed or absorbed by the vendor,
615 or that it will not be added to the selling price of the
616 tangible personal property sold, or if added to said
617 price that it, or any part thereof, will be refunded. Any
618 person violating any provision of this section shall be
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619 punished by a fine of not more than five hundred dol-
-620 lars.
621 Section 27. Whoever engages in business as a vendor
622 so as to be liable to taxation under section two of this
623 chapter without obtaining a permit as required by sec-
-624 tion seven shall be punished by a fine of not more than
625 five hundred dollars.
626 Section 28. Whoever, being a vendor liable to taxa-
-627 tion under section two, wilfully fails to file a return
628 required by this chapter when due, or wilfully files an
629 incorrect or insufficient return, or, with intent to evade
630 taxation, files no return or a false or fraudulent return
631 or submits a false certificate, affidavit or other state-
-632 ment to the commission relating to the amount of tax
633 for which he is liable, shall be punished by a fine of not
634 less than one hundred nor more than ten thousand dol-
-635 lars, or by imprisonment for not more than one year,
636 or both.
637 Section 29. Whoever, being a vendor liable to taxa-
-638 tion under section two, fails to keep records of his re-
-639 ceipts as required by section eight shall be punished by
640 a fine of not more than five hundred dollars.

1 Section 3. Section 27 of chapter 58 of the General
2 Laws, as most recently amended by section 19 of chap-
-3 ter 654 of the acts of 1953, is hereby further amended
4 by striking out of the first sentence the words “or an
5 excise upon charges for meals.”

1 Section 4. Section 6of chapter 58A of the General
2 Laws, as most recently amended by section 24 of chap-
-3 ter 654 of the acts of 1953, is hereby further amended
4 by inserting after the word “sixty-four A;” in the
5 first sentence the following words: —of sections twenty-
-6 three and twenty-four of chapter sixty-four E.

1 Section 5. Section 11 of chapter 118 A of the Gen-
-2 eral Laws, inserted by chapter 684 of the acts of 1945
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3 is hereby amended by striking out, in line 5, the words
4 “chapter sixty-four B.”

1 Section 6. If any section, subsection, sentence,
2 clause or other provision of this act or the application
3 thereof to any person or circumstance is held invalid or
4 unconstitutional, such invalidity or unconstitutionality
5 shall not affect the remaining provisions of this act
G and the application of such provisions to other persons
7 or circumstances. If an exemption or exception from
8 the tax is held invalid, the tax shall apply without such
9 exemption or exception.
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An Act relative to the taxation of the storage, use,
OR OTHER CONSUMPTION OF TANGIBLE PERSONAL PROPERTY.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

1 Section 1. The General Laws are hereby amended
2 by inserting after chapter sixty-four E the following
3 chapter:

4

5 General Taxation op the Storage, Use, or Other
6 Consumption of Tangible Personal Property.

DEFINITIONS./

8 Section 1. When used in this chapter, unless incon-
-9 sistent with the manifest intent of the legislature, the

10 following terms shall have the following meanings:
11 (1) “Business”, any activity engaged in by any per-
-12 son or caused to be engaged in by him with the object
13 of gain, benefit or advantage, either direct or indirect.
14 (2) “Commission”, the state tax commission in the
15 department of corporations and taxation.
16 (3) “Commissioner”, the commissioner of corpora-
-17 tions and taxation in the department of corporations
18 and taxation.
19 (4) “Engaged in business in this commonwealth”,
20 the selling or delivering in this commonwealth, or any
21 activity in this commonwealth in connection with the
22 selling or delivering in this commonwealth, of tangible
23 personal property for storage, use or consumption
24 within this commonwealth. This term shall include,

C&e Commontoealtt) of 9§assacjnisetts

In the Year One Thousand Nine Hundred and Fifty-Five.

Chapter 64F.
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25 but shall not be limited to, the following acts or methods
26 of transacting business.
27 (a) The maintaining, occupying or using, perma-
-28 nently or temporarily, directly or indirectly, or through
29 a subsidiary or agent, by whatever name called, of any
30 office, place of distribution, sales or sample room or
31 place, warehouse or storage place, or other place of busi-
-32 ness.
33 (b ) The having of any representative, agent, sales-
-34 man, canvasser, or solicitor operating in this common-
-35 wealth for the purpose of selling, delivering or the tak-
-36 ing of orders for any tangible personal property.
37 (5) “In this commonwealth”, within the exterior
38 limits of the commonwealth of Massachusetts and in-
-39 eludes all territory within these limits owned by or
40 ceded to the United States of America.
41 (6) “Person”, an individual, a partnership, trust or
42 association, with or without transferable shares, a joint
43 stock company, corporation, organization or institu-
-44 tion, and any combination of individuals, and shall in-
-45 elude fiduciaries.
46 (7) “Price”, the total amount for which tangible
47 personal property is sold, valued in money, whether
48 paid in money or otherwise, or any combination of
49 money and property, without any deduction on ac-
-50 count of any of the following: (a) the cost of the
51 tangible personal property sold; (6) the cost of ma-
-52 terials used, labor or service cost, interest charged,
53 losses, or any other expenses; (c) the cost of trans-
-54 portation of the tangible personal property prior to its
55 sale; ( d) the cost of any services that are a part of the
56 sale, except, when separately stated, the amount charged
57 for labor or services rendered in installing or applying
58 the tangible personal property sold and transportation
59 charges which occur after the sale is made.
60 Cash discounts allowed and taken on sales shall not
61 be deemed a part of the price.
62 For the purposes of this chapter, the term “price”
63 shall include the money value of the consideration
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given or paid for leases and rentals of tangible personal
property.

64
65

(8) “Purchase”, the acquisition for a price by any
person of tangible personal property for storage, use
or consumption within this commonwealth. A trans-
action shall be deemed to be a purchase if the acquisi-
tion of the tangible personal property was affected by

66
67
68
69
70

(a) Any transfer, exchange or bargain, conditional
or otherwise, in any manner or by any means whatso-
ever for a consideration, or any license or grant for a
consideration of the right to use, consume or destroy
such property.

71
72
73
74
/o
76 (6) Any lease or rental of such property

(c) Any agreement for a consideration whereby such
property is produced, fabricated, or printed to the
special order of the person furnishing said consideration.

1i

78

79
(d) Any withdrawal, except a withdrawal pursuant

to a transaction in foreign or interstate commerce, of
such property from the place where it is located for de-
livery to a point in this commonwealth for the purposes
set forth in subparagraph (a), above.

80
81
82
83
84

(9) “Purchaser”, any person who shall have pur-
chased tangible personal property for storage, use or
consumption in this commonwealth upon which a tax
is imposed under section two of this chapter.

85

86

8/
88

(10) “Retail sale”, a sale for any purpose other than
resale in the regular course of business in the form of
tangible personal property.

89
90
91

The delivery in this commonwealth of tangible per-
sonal property by an owner or former owner thereof, or

92
93

by a factor, if the delivery is to a purchaser pursuant
to a retail sale made by a vendor not engaged in busi-
ness in this commonwealth, is a retail sale in this com-
monwealth by the person making the delivery.

94
95
96

97
(11) “Storage”, any keeping or retention in thii

nmmonwealth for any purpose except sale in the regu
98

99
lar course of business or subsequent use solely outsid
this commonwealth of tangible personal property pur
chased from a vendor; provided, that “storage” shal

100
101
102
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103 not include the keeping, retaining or the exercising of
any right or power over tangible personal property
shipped or brought into this commonwealth for the
purpose of subsequently transporting it outside the
commonwealth for use thereafter solely outside the
commonwealth, or for the purpose of being processed,
fabricated or manufactured into, attached to or in-
corporated into other tangible personal property to be
transported outside the commonwealth and thereafter
used solely outside the commonwealth.

104
105
106
107
108
109
110
11l
112

(12) “Tangible personal property”, personal prop-
erty included within the meaning of the words “prod-
uce, goods, wares, merchandise, and commodities” as
appearing in chapter one, section one, article four of the
constitution; provided, that said term shall not include
water, gas, electric light, or power, steam or other like
commodity delivered by means of mains, pipes or
wires; and provided, further, that said term shall not
include a written or printed paper recognized as sym-
bolic of an obligation or an interest in property, even
though ownership of such obligation or interest may be
transferred by the delivery of such paper.

113
114
115
116
117
118
119
120
121
122
123
124
125 (13) “Use”, the exercise of any right or power over

tangible personal property incident to the ownership of
that property, except that it does not include the sale
of that property in the regular course of business. The
term “use” shall be subject to the restrictive proviso
contained in the definition of the term “storage”.

126
127
128
129
130
131 (14) “Vendor”, any person engaging in the business

of making sales in this commonwealth or elsewhere of
tangible personal property, whether for immediate or
future delivery, for storage, use or consumption within
this commonwealth. When in the opinion of the com-
mission it is necessary for the efficient administration
of this chapter to regard any salesman, representative,
peddler or canvasser as the agent of the dealer, dis-
tributor, supervisor or employer under whom he oper-
ates or from whom Ire operates or from whom he obtains
the tangible personal property sold by him, the com-

132
133
134
135
136
137
138
139
140
141



142 mission may, in its discretion, treat and regard such
143 agent as the vendor jointly responsible with his prin-
-144 cipal, employer or supervisor for the collection and
145 payment of the tax imposed by section two of this
146 chapter.

147 IMPOSITION, LIABILITY AND COLLECTION OF TAX.

148 Section 2. Except as otherwise provided in this chap-
-149 ter, an excise tax is hereby imposed upon the storage,
150 use, or other consumption in this commonwealth of
151 tangible personal property purchased from a vendor
152 within or without this commonwealth for storage, use,
153 or other consumption within this commonwealth. The
154 tax imposed by this section shall be paid by the pur-
-155 chaser and shall be computed as follows:

Amount of Tax.Amount of Purchase,

$O.Ol to $0.35 inclusive
. 35 to . 50 inclusive
, 50 to . 80 inclusive
.81 to 1.20 inclusive

1.21 to 1.50 inclusive
Over 1.50 3% to nearest cent

156 Section 3. Every person storing, using or otherwise
157 consuming in this commonwealth tangible personal
158 property purchased from a vendor is liable for the tax
159 imposed by section two of this chapter. His liability
160 is not extinguished until said tax has been paid to this
161 commonwealth, except that a receipt from a vendor
162 maintaining a place of business in this commonwealth
163 or from a vendor who is authorized by the commission,
164 under such rules and regulations as it may prescribe,
165 to collect the tax and who is, for the purposes of this
166 chapter, regarded as a vendor maintaining a place of

1955.] HOUSE No. 2650.

No tax
1 cent
2 cents
3 cents
4 cents

29
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167 business in this commonwealth, given to the purchaser
168 pursuant to section four, is sufficient to relieve the pur-
-169 chaser from further liability for the tax to which the
170 receipt refers.
171 Section J+. Every vendor maintaining a place of
172 business in this commonwealth and making sales of
173 tangible personal property for storage, use or other
174 consumption in this commonwealth, not exempted
175 under section five of this chapter, shall at the time of
176 making the sales or, if the storage, use or other con-
-177 sumption of the tangible personal property is not then
178 taxable hereunder, at the time the storage, use or other
179 consumption becomes taxable, collect the tax from the
180 purchaser and give to the purchaser a receipt therefor
181 in the manner and form prescribed by the commission.

182

183 Section 5. The storage, use or consumption in this
184 commonwealth of the following tangible personal
185 property is hereby specifically exempted from the tax
186 imposed by section two of this chapter;
187 (1) Tangible personal property which the common
188 wealth has no constitutional power to tax.
189 (2) Tangible personal property upon which a retail
190 sales tax has been paid to this commonwealth under
191 the terms and provisions of chapter sixty-four E of the
192 General Laws.
193 (3) Tangible personal property upon the sale of
194 which or upon the gross receipts received from the sale
195 of which an excise tax equal to or greater than that
196 hereby levied has been imposed under the laws of any
197 state or territory, of the United States of America, or
198 any political subdivision thereof, or the District of
199 Columbia. If the tax paid to such other state or terri-
-200 tory of the United States of America, or any political
201 subdivisions thereof, or the District of Columbia is less
202 than that imposed by this chapter, the difference be-
-203 tween the tax so paid and that imposed by this chap-
-204 ter shall be paid to this commonwealth.

EXEMPTIONS
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(4) Tangible personal property expressly exempted
from the retail sales tax imposed by this commonwealth
under the terms and provisions of chapter sixty-four E
of the General Laws.

205
206
207
208

(5) Tangible personal property sold by any non-
resident vendor to a purchaser residing in this com-
monwealth if the sale thereof would have been ex-
empt from the retail sales tax imposed by this com-
monwealth under the terms and provisions of chap-
ter sixty-four E of the General Laws had said sale been
made in this commonwealth.

209
210
211
212
213
214
215

(6) Tangible personal property purchased or ac-
quired prior to coming into this commonwealth by a
person a non-resident thereof for his, her or its or their
own use or enjoyment while temporarily in this com-
monwealth, or for such other use as the commission
may by regulation specify.

216
217
218
219
220
221

(7) Tangible personal property not readily obtain-
able in Massachusetts which is stored, used or consumed
in this commonwealth by a person engaged in the busi-
ness of rendering services, or manufacturing, compound-
ing for sale, profit or use of any article, substance or
commodity, if such tangible personal property enters
into the processing of or becomes an ingredient or com-
ponent part of the product or service which is manu-
factured, compounded or furnished and the container,
label or the furnished shipping case thereof.

999

223
224
225
226
227
228
229
230
231

232 PRESUMPTION OF TAXABILITY AND CERTIFICATES TO THI
233 CONTRARY.

234 Section 6. For the purpose of facilitating the proper
235 administration of this chapter and to prevent evasion
236 of the tax imposed by section two and the duty to col-
-237 lect said tax, it shall be presumed that tangible per-
-238 sonal property sold by any person for delivery in this
239 commonwealth is sold for storage, use or other consump-
-240 tion in this commonwealth until the contrary is estab-
-241 lished. The burden of proving the contrary is upon the
242 person who makes the sale unless he takes from the pur-
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243 chaser a certificate to the effect that the property is
244 purchased for resale. Said certificate shall be in a form
245 prescribed by the commission.
246 Section 7. The certificate provided for under sec-
-247 tion six shall relieve the person selling the tangible per-
-248 sonal property from the burden of proof only if taken
249 in good faith from a person who is engaged in the busi-
-250 ness of selling such and who holds the permit
251 provided for by section seven of chapter sixty-four E
252 of the General Laws, and who, at the time of purchas-
-253 ing such property, intends to sell it in the regular course
254 of business or is unable to ascertain at the time of pur-
-255 chase whether the property will be sold or will be used
256 for some other purpose.

257
258 Section 8. Every vendor selling tangible personal
259 property for storage, use or other consumption in this
260 commonwealth shall register with the commission and
261 give the name and address of all agents operating in this
262 commonwealth, the location of all distribution or sales
263 houses or offices or other places of business in this corn-
-264 monwealth, and such other information as the corn-
-265 mission may require.
266 If a vendor subject to taxation under section two of
267 this chapter fails to register as required by this section,
268 any court having jurisdiction in equity may on peti-
-269 tion of the commission restrain such vendor from doing
270 business as a vendor in this commonwealth.
271 The registration requirement of this section shall not
272 be mandatory with respect to any vendor who holds a
273 permit issued in accordance with the provisions of sec-
-274 tion seven of chapter sixty-four E of the General Laws.
275 Section 9. Every vendor required to register in ac-
-276 cordance with the provisions of section eight of this
277 chapter shall be subject to the record keeping provi-
-278 sions of section eight of chapter sixty-four E.

REGISTRATION OF VENDORS.



1955.] HOUSE No. 2650. 33

279
Section 10. For the purpose of paying the tax im-

posed by section two of this chapter a quarterly return
as hereinafter provided shall be filed by every vendor
maintaining a place of business in this commonwealth,
and by every person purchasing tangible personal prop-
erty, the storage, use or other consumption of which is
subject to said tax, who has not paid said tax to a vendor
required to collect the same; provided, that every per-
son making such purchases for personal use or con-
sumption in this commonwealth, and not for use or
consumption in carrying on a trade, occupation, business
or profession, may file one return covering all such pur-
chases during a calendar year, and said return shall be
filed not later than the last day for the filing of personal
income tax returns under the provisions of chapter
sixty-tw'o of the General Laws. Said quarterly returns,
and the payment of the taxes based thereon, shall be
filed and made within thirty days after the close of the
three-month periods which commence on the first day
of January, April, July and October of each year.

280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299

In order to insure payment to or facilitate collection
of the taxes by the commonwealth the commission may
specifically require a return and payment for a lesser
period. The returns and payments for any lesser period
specifically required by the commission shall be filed
and made within thirty days after the period specified.

300
301
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The returns required under the provisions of this sec-
tion shall be filed upon a form prescribed by the commis-
sion and containing such information reasonably neces-
sary for the administration of this chapter as the com-
mission may require. All returns shall, except upon
judicial order, be open only to the inspection of the
commission and its assistants and clerks when acting
under its authority. All returns and payments required
under this chapter shall be made to the commission.

306
307
308
309
310
311
312
313
314

Section 11. For the purpose of defraying in whole
or in part the vendor’s expense in collecting and re-

315
316

TAX RETURNS, PAYMENTS AND DISCOUNTS.
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317 milting the tax imposed section two, every vendor
shall be entitled to deduct from the tax payable by him
for each quarterly period for which a return and pay-
ment is required a total amount to be computed as
follows: five per cent of the first one hundred dol-
lars of taxes due and payable; two per cent of said
taxes from one hundred and one dollars to one thousand
dollars, inclusive; and, one per cent of said taxes in ex-
cess of one thousand dollars; provided, that any vendor
who fails or refuses to comply with the provisions of
section ten of this chapter shall not be entitled to the
deduction provided in this section.

318
319
320
321
322
323
324
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Section 12. The time for filing any return required
by section ten and for the payment of any amount re-
quired to be paid under this chapter, may be extended
by the commission for a period not to exceed one month;
provided, a request in writing for said extension is filed
with the commission within or prior to the period which
may be extended. Any vendor to whom an extension
is granted shall pay, in addition to the tax, interest at
the rate of one half of one per cent per month, or por-
tion thereof, from the date on which the tax would have
been due without extension until the date of payment.

329
330
331
332
333
334
335
336
337
338
839

Section 13. Any payments, penalties or interest de-
termined by the commission to have been erroneously
or illegally computed and collected shall be credited or
refunded to the person from whom it was collected;
provided, that any such refund shall be applied to the
payment of any amount due from the person otherwise
entitled to such refund. No credit or refund under
this section shall be made in any case in which the
application therefor is received later than three years

340
341
342
343
344
345
346
347
348

after the date of receipt of the payment, penalty or
interest.

349
350

353 Section li[. The administration and enforcement of
354 this chapter, the abatement of taxes hereunder, and the

351 ADMINISTRATION, ENFORCEMENT, ABATEMENTS AND
352 APPEALS.APPEAL
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355 rights and procedure for appeals shall be governed by
356 the provisions of chapter sixty-four E as contained in
357 sections thirteen to twenty-five, inclusive, of said chap-
-358 ter, herewith made applicable to this chapter. For the
359 purposes of this chapter said provisions shall be con-
-360 strued to apply to any purchaser who becomes liable
361 to taxation under this chapter.

362 PROHIBITION AND PBNALTIEI

363 Section 15. No vendor maintaining a place of busi-
364 ness in this commonwealth shall advertise or hold out
365 or state to the public or to any customer directly or in-
366 directly that the tax or any part thereof imposed by
367 this chapter will be assumed or absorbed by the vendor,
368 or that it will not be added to the selling price of the
369 tangible personal property sold, or if added to said
370 price that it, or any part thereof, will be refunded. Any
371 person violating any provision of this section shall be
372 punished by a fine of not more than five hundred dollars
373 Section 16. Whoever engages in business as a vendor
374 so as to be liable to taxation under section two of this
375 chapter without registering as required by section eight
376 shall be punished by a fine of not more than five hun-
-377 dred dollars.377
378 Section 17. Whoever, being a vendor or purchaser
379 liable to taxation under section two, wilfully fails to file
380 a return required by this chapter when due, or wilfully
381 files an incorrect or insufficient return, or, with intent
382 to evade taxation, files no return or a false or fraudulent
383 return or submits a false certificate, affidavit or other
384 statement to the commission relating to the amount of
385 tax for which he is liable, shall be punished by a fine of
386 not less than one hundred nor more than ten thousand
387 dollars, or by imprisonment for not more than one year,
388 or both.
389 Section 18. Whoever, being a vendor liable to taxa-
-390 tion under section two, fails to keep records of his re-
-391 ceipts as required by section nine shall be punished by
392 a fine of not more than five hundred dollars.
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1
9

Section 2. If any section, subsection, sentence,
clause or other provision of this act or the application
thereof to any person or circumstance is held invalid
or unconstitutional, such invalidity or unconstitutional-
ity shall not affect the remaining provisions of this act
and the application of such provisions to other persons
or circumstances. If an exemption or exception from
the tax is held invalid, the tax shall apply without such
exemption or exception.

3
4
5

6
7

8
9


