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Adopted by the Senate on April 7 and by . the House on April S, 1954.)

Ordered, That the committee on the Judiciary, sitting as a special
committee, is hereby authorized to make such recommendations to the
commissioners to revise, recodify, consolidate and arrange the General
Laws, appointed under authority of chapter ninety-four of the resolves
of nineteen hundred and forty-eight, as it deems advisable or necessary
relative to any recommendations for substantive corrective changes made
by the commissioners, and shall report its recommendations as to the
disposition which should be made of the commissioners' proposals for
substantive corrective changes in the General Laws, whether contained
in Parts I, II and 111 of the preliminary report of the commissioners or
submitted to the committee by the said commissioners, together with
drafts of legislation necessary to carry its recommendations into effect.
Said committee shall also consider the reports of said commissioners as
to the progress of the work, and the report of the commissioners filed in
the current year with the Clerk of the House of Representatives, and shall
report its recommendations relative to the completion of a revision in
accordance with the provisions of said chapter ninety-four, or in some
other manner, or relative to revision by other methods, together with
drafts of legislation necessary to carry its recommendations into effect.
Said committee may report to the General Court from time to time by
filing the same with the Clerk of the House of Representatives, the final
report to be filed not later than the last Wednesday of January, nineteen
hundred and fifty-five.

Cfte Commontoealti) of Massachusetts

ORDER AUTHORIZING COMMITTEE.



FIRST REPORT OF THE COMMITTEE ON THE
JUDICIARY SITTING AS A SPECIAL COM-
MITTEE.

January 3, 1£

To the Honorable Senate and House of Representatives

Pursuant to the provisions of a joint Order adopted by the
House and Senate in concurrence, which Order is printed
verbatim on the preceding page of this report, the Com-
mittee on The Judiciary met as a special committee on
June 23, 1954, and effective July 6, 1954, retained attorney
Edwin J. Donovan of Lexington as a consultant to assist
the Committee. Mr. Donovan formerly served as Execu-
tive Secretary to the commissioners appointed to revise,
recodify, consolidate and arrange the General Laws.

The work of the Commissioners, commonly called the
Recodification Commission, authorized by chapter 94 of
the Resolves of 1948, and continued from time to time
thereafter by chapters 22, 33, 37, 38 and 35 of the Resolves
of 1950, 1951, 1952, 1953 and 1954, respectively, terminated
by operation of law on May 5, 1954. The work originally
contemplated by chapter 94 of the Resolves of 1948 and
extended as noted was not complete on the latter date.
At the direction and with the assistance of the Committee
on The Judiciary, the Commissioners transferred to the
custody of the Committee all files and records of their work
accomplished to the date of the expiration of their com-
mission. Subsequently, these properties were placed in
Room 27 at the State House, where they continue to be
available to the Committee in its recess operation.

The duty of the Committee on The Judiciary, sitting as
a special committee, under the terms of the joint Order
divided itself naturally into two distinct phases, as follows;

(1) To report its recommendations as to the disposition
which should be made of the Commissioners’ proposals for
substantive corrective changes in the General Laws, whether
contained in Parts I, II and 111 of the preliminary report of
the Commissioners or submitted to the Committee bv the
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said Commissioners, together with drafts of legislation nece
sary to carry its recommendations into effect.

(2) To consider the reports of said Commissioners as to
the progress of the work, and the report of the Commis-
sioners filed in the year 1954 with the Clerk of the House of
Representatives, and to report its recommendations relative
to the completion of a revision in accordance with the pro-
visions of said chapter 94 of the Resolves of 1948, or in some
other manner, or relative to revision by other methods,
together with drafts of legislation necessary to carry its
recommendations into effect.

Under the terms of chapter 37 of the Resolves of 1952,
the Commissioners, appointed to revise, recodify, consolidate
and arrange the General Laws, were first directed to submit
to the Committee on The Judiciary monthly reports of the
progress of their work. That Resolve was approved on
April 18, 1952, and from shortly thereafter to the date of the
expiration of the Commission, on May 5, 1954, the Com-
mittee on The Judiciary was in constant touch with the
work of said Commissioners.

During the period of their operations from October of
1948 to May of 1954, the Commissioners filed with the
General Court among other reports three printed re-
ports designated and known as Preliminary Report, Parts I,
II and 111. These contained in the form of proposed legis-
lation approximately six hundred and fifteen separate
amendments to or affecting the General Laws. Without
attempting to strictly define the term “substantive changes”
as used in chapter 94 of the Resolves of 1948, and the other
Resolves, the hundreds of amendments proposed by the
Commissioners fall within the general scope of the original
direction to “omit redundant enactments, and those which
may have ceased to have any effect or influence on existing
rights; [to] reject superfluous words, and condense into as
concise and comprehensive a form as is consistent with a full
and clear expression of the will of the general court, all
circuitous, tautological and ambiguous phraseology; [and to]
suggest any mistakes, omissions, inconsistencies and im-
perfections which may appeal- in the laws to be consolidated
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and arranged, and the manner in which they may be cor-
rected, supplied and amended.”

The purpose of the requirement that the Commissioners
submit their “substantive changes” specifically and in
print as preliminary reports was to insure that in each in-
stance where the Commissioners contemplated a substantial
change in the official text of the General Laws that change
as proposed by them would be brought to the direct atten-
tion of the Legislature. By clearing such changes with the
Legislature in the first instance, the final arrangement or
re-arrangement of the General Laws could more readily
and certainly be performed by the Commissioners. This
method of approach to the overall task of the Commis-
sioners had proved highly successful in the last previous
revision (1916-1920) which produced the Genera! Laws
enacted on December 22, 1920, to take effect on January 1,
1921.

Regardless of wffiat the term “substantive changes” may
mean as used in other Resolves and under other circum-
stances, the use of the term in the subject-matter being here
dealt with by this Committee clearly appears to contemplate
only that type of a change in the text of the law as would be
necessary to correct a mistake, cure an ambiguity, remove an
obsolete provision, or rectify the general statutes in some
other manner short of legislating “new law,” and not in-
consistent with a full and clear expression of the will of the
General Court.

An examination of the work submitted to the General
Court by the Commissioners has disclosed beyond a doubt
that they were fastidious in their observance of the limita-
tions intended by the General Court in its delegation to them
of the task of preparing a revision of the General Laws.

During the recess of the General Court in 1953, in the
perior from September 2 to December 29, 1953, the Com-
mittee on The Judiciary met formally at the State House
with Commissioners Haven Parker, of Cambridge, and
James J. Kelleher, of West Roxbury, on seventeen occasions
for the purpose of examining and considering the merits of
the hundreds of proposed amendments contained in the
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aforesaid reports. Twenty-three additional conferences were
held for the same purpose between January 7 and May 4,
1954, while the General Court was in session.

The result of these many study conferences, which were
marked by a high degree of co-operation between the Com-
missioners and the Committee, was the tentative approval
of most of the amendments recommended by the Com-
missioners. Some of the amendments proposed were dis-
approved by the Committee and others were withdrawn by
the Commissioners for reasons which will be duly noted in
a special appendix which will accompany one of the later
reports of this Committee. Many of the amendments pro-
posed by the Commissioners were approved by the Com-
mittee after certain alterations were made in the proposed
draft at the suggestion of the Committee. This will ex-
plain the difference which will appear in some of the amend-
ments to be reported by this Committee as distinguished
from the original form of the proposals in the Commissioners’
printed reports of earlier date.

The immediate problem which confronted the Com-
mittee on The Judiciary sitting as a special committee dur-
ing the 1954 recess was a determination of the most suitable
method of reporting to the General Court in 1955 the more
than five hundred proposed amendments which had met
with the approval of the Committee. The simplest and
most direct method, of course, would be a single omnibus
bill. But such a bill with its great number of sections and
the extensive explanatory notes thereto would create cer-
tain difficulties and confusion for the General Court in the
ordinary course of its legislative duties. A break-down of
the many proposed amendments for presentation to the
General Court as separate bills based upon Parts or Titles
of the General Laws proved to be impractical because the
recommended changes do not fall evenly or with any regu-
larity across the span of chapters which constitute the Gen-
eral Laws. Therefore, after careful analysis of the manv
proposed amendments, the Committee has decided that the
most practical and expedient method of presentation to tire
General Court is by way of several separate bills, each to be
confined in so far as possible to a specific subject-matter or
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Title of the General Laws within which the larger groups
of amendments may be classified. These bills will be fol-
lowed by a final bill of miscellaneous character which will
include those proposed amendments which do not come
within the confines of the preceding specific bills.

A projected outline of the bills recommended by the Com-
mittee is as follows:

(1) An Act making Certain Corrective Changes in that
Portion of the General Laws designated as Title VII of
Part I, entitled “Cities, Towns and Districts”, embrac-
ing Chapters Thirty-nine to Forty-nine, inclusive. (In-
cluded in this report as Appendix A.)

(2) An Act making Certain Corrective Changes in that
Portion of the General Laws designated as Title IX of
Part I, entitled “Taxation”, embracing Chapters Fifty-
eight to Sixty-five B, inclusive. (See House, No. 2654.)

(3) An Act making Certain Corrective Changes in that
Portion of the General Laws designated as Title XVIII of
Part I, entitled “Prisons, Imprisonment, Paroles and

Pardons”, embracing Chapters One Hundred and Twenty-
four to One Hundred and Twenty-seven, inclusive. (See
Plouse, No. 2655.)

(4) An Act making Certain Corrective Changes in that
Portion of the General Laws designated as Title XIX of
Part I, entitled “Agriculture and Conservation”, em-
bracing Chapters One Hundred and Twenty-eight to One
Hundred and Thirty-two A, inclusive, and also making
Certain Related Changes in Chapter Twenty-one of the
General Laws. (See House, No. 2661.)

(5) An Act making Certain Miscellaneous Corrective
Changes in the Several Parts of the General Laws for the
Purpose of Correcting Errors, Curing Ambiguities, remov-
ing Obsolete Provisions, and otherwise Clarifying said
General Laws. (See House, No. 2662.)

(6) An Act making Certain Corrective Changes in that
Portion of the General Laws designated as Part IV thereof,
entitled “Crimes, Punishments and Proceedings in
Criminal Cases”, embracing Titles I and II of said Part,
Chapters Two Hundred and Sixty-three to Two Hundred
and Eighty, inclusive.
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(7) An Act relative to the Concurrent Jurisdiction of the
Supreme Judicial and Superior Courts.

Note: The Committee was unable to complete its work on the last two of
the preceding bills before its authority expired under the terms of the joint
order on January 26, 1955.

It has been further decided by the Committee that in
presenting the proposed amendments, the explanatory notes
should not intersperse the sections of the bills. The notes
will be presented in a separate Appendix following the bill
and keyed to the sections of the bill by identical numbers.

All of the amendments proposed by the Commissioners
and approved by the Committee have again been examined
and altered where necessary to conform with changes made
bj r the Acts of 1954.

The first of the bills recommended by the Committee,
listed as (1), above, is included in this the First Report as
Appendix A. The others listed above will be reported as
separate documents.

The explanatory notes to Appendix A are presented here-
with as Appendix B.

Respectfully submitted

Sen. RALPH V. CLAMPIT,
Chairman.

Rep. J. PHILIP HOWARD,
House Chairman.

Rep. WILLIAM E. HAYS,
Vice Chairman.

Sen. JOHN F. COLLINS.
Sen. MARIO UMANA.
Rep. WILLIAM W. KIRLIN.
Rep. CARTER LEE,

Clerk.
Rep. WILLIAM D. MORTON, Jr.
Rep. EDMOND J. DONLAN.
Rep. JOHN E. MURPHY.
Rep. JOSEPH D. Wx\RD.
Rep. ABRAHAM H. KAHALAS.
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For explanatory notes pertaining to the respective sections of the following
proposed act ste Appendix B of this report

An Act making certain corrective changes in that

PORTION OF THE GENERAL LAWS DESIGNATED AS TITLE VII

OF PART I, ENTITLED “ CITIES, TOWNS AND DISTRICTS”,
EMBRACING CHAPTERS THIRTY-NINE TO FORTY-NINE, IN-
CLUSIVE.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

1 Section 1. Section sof chapter 40 of the General
2 Laws is hereby amended by inserting after clause (45),
3 inserted by section 2 of chapter 576 of the acts of 1953,
4 the following clause: —-

5 (46) For sprinkling or spreading upon its public ways,
6 or parts thereof, any liquids or material suitable for lay-
-7 ing or preventing dust and preserving the surface of such
8 ways or for sanitary purposes.

1 Section 2. Chapter 40 of the General Laws is hereby
2 amended by striking out section 7, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the
4 following section;
5 Section 7. Any town, but not a city, which accepts
6 section six of chapter eighty-five, or has accepted cor-
-7 responding provisions of earlier laws, may appropriate
8 money for the removal of snow and ice from sidewalks in
9 accordance with the provisions of said section.

Appendix A.

Cfie Commontoealtf) of Q@aooacJuioetto

In the Year One Thousand Nine Hundred and Fifty-Five
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1 Section 3. Sections 16, 17 and 18 of chapter 40 of
2 the General Laws, and the caption preceding said sec-
-3 tions, are hereby repealed.

1 Section 4. Section 21 of chapter 40 of the General
2 Laws is hereby amended by striking out clause (9) as
3 appearing in the Tercentenary Edition.

1 Section 5. Chapter 40 of the General Laws is hereby
2 amended by inserting after section 22C, inserted by
3 chapter 326 of the acts of 1951, the following section;
4 Section 22D. In any city which by vote of its city
5 council accepts this section or has accepted correspond-
-6 ing provisions of earlier laws, or in any town which by a
7 majority vote of the qualified voters present and voting
8 at an annual town meeting, accepts this section or has
9 accepted corresponding provisions of earlier laws, the

10 licensing authorities for licensing taxicabs and motor
11 vehicles for hire shall establish, for the use of taxicabs
12 and motor vehicles for hire, licensed within such city or
13 town, public taxicab stands on any public highway
14 within such city or town, and shall abolish all other
15 taxicab stands on any public highway within such city
16 or town. Such public taxicab stands shall be free and
17 accessible to all taxicabs and motor vehicles for hire
18 whose owners are licensed bv said licensing authorities.

1 Section 6. Chapter five hundred and eight of the
2 acts of nineteen hundred and thirty-eight is hereby
3 repealed.

1 Section 7. Section 13 of chapter 41 of the General
2 Laws is hereby amended by striking out the first sen-
-3 tence, as appearing in section 1 of chapter 143 of the
4 acts of 1937, and inserting in place thereof the following
5 sentence; Every town clerk shall, within ten days
6 after his election and thereafter, at intervals of not
7 more than one year, so long as he continues to hold said
S office, give bond to the town for the faithful performance



1955.1 HOUSE 2053No 13

9 of his duties, in such sum and with such sureties as the
10 selectmen shall approve.

1 Section 8. Section 32 of chapter 41 of the General
2 Laws is hereby amended by striking out the first sen-
-3 tence, as appearing in section 3 of chapter 793 of the acts
4 of 1950, and inserting in place thereof the following sen-
-5 tence: —lf a town votes to have its selectmen act as the
6 board of public welfare, they may appoint an agent who
7 shall assist them in the performance of their duties as
8 such board.

1 Section 9. Section 32A of said chapter 41 is hereby
2 amended by striking out the first sentence, as appear-
-3 ing in the Tercentenary Edition, and inserting in place
4 thereof the following sentence: In any town of not
5 exceeding three thousand inhabitants which votes to
6 have its selectmen act as the board of public welfare and
7 which accepts this section by vote in town meeting, the
8 selectmen, instead of appointing an agent under section
9 thirty-two may designate the school physician to act as
10 such agent.

1 Section 10. Section 35 of chapter 41 of the General
2 Laws is hereby amended by striking out the first sen-
-3 tence, as appearing in section 2 of chapter 143 of the
4 acts of 1937, and inserting in place thereof the following
5 sentence: Every town treasurer shall g;ive bond an-
-6 nually for the faithful performance of his duties in a
7 form approved by the commissioner of corporations and
8 taxation and in such sum, not less than the amount es-
-9 tablished by said commissioner, as shall be fixed by the

10 selectmen or the mayor and aldermen, and with a surety
11 approved by them, and if he fails to give such bond within
12 ten days after his election or appointment, the selectmen
13 or the mayor and aldermen may declare the office va-
-14 cant and the vacancy may be filled in the manner pre-
-15 scribedby section forty or sixty-one A, as the case may be.
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1 Section 11. Section 37 of chapter 41 of the General
2 Laws is hereby amended by striking out the first sen-
-3 tence, as appearing in section 2 of chapter 259 of the acts
4 of 1934, and inserting in place thereof the following sen-
-5 tence: A town treasurer, acting as collector of taxes,
6 may, subject to the approval of the commissioner of cor-
-7 porations and taxation, appoint deputies, who shall give
8 bond for the faithful performance of their duties in such
9 sum and in such form, and subject to such conditions, as

10 the said commissioner may prescribe and with a surety
11 or sureties approved by the mayor or selectmen; and
12 such collector and deputies shall have all the powers of
13 collectors of taxes.

1 Section 12. Section 39A of chapter 41 of the Gen-
-2 eral Laws is hereby amended by striking out the third
3 sentence, as appearing in chapter 89 of the acts of 1939,
4 and inserting in place thereof the following sentence:
5 The assistant treasurer shall be a citizen of the United
6 States and a resident of the commonwealth, and shall
7 give bond annually for the faithful performance of his
8 duties in a form approved, and in an amount determined,
9 by the commissioner of corporations and taxation, and

10 with a surety approved by the mayor or selectmen.

1 Section 13. Section 46 of chapter 41 of the General
2 Laws is hereby amended by striking out the last sen-
-3 tence, as appearing in the Tercentenary Edition.

1 Section 14. Section 55 of chapter 41 of the General
2 Laws is hereby amended by striking out the second sen-
-3 tence, as appearing in the Tercentenary Edition, and in-
-4 sorting in place thereof the following sentence: In
5 towns so authorizing the appointment of a town ac-
-6 countant the office of town auditor shall be abolished.

1 Section 15. Section 56 of chapter 41 of the General
2 Laws is hereby amended by striking out the last sentence
3 as appearing in chapter 55 of the acts of 1950.



No. 2653.HOUSE1955.] 15

1 Section 16. Section 81A of chapter 41 of the General
2 Laws, as appearing in section 4 of chapter 340 of the
3 acts of 1947, is hereby amended by striking out the first
4 paragraph and inserting in place thereof the following
5 paragraph:
6 Any city except Boston, and, except as hereinafter
7 provided, any town may at any time establish a plan-
-8 ning board hereunder. Every town not having any
9 planning board shall, upon attaining a population of ten

10 thousand, so establish a planning board under this sec-
-11 tion. A planning board established hereunder shall con-
-12 sist of not less than five nor more than nine members.
13 Such members shall in cities be appointed by the mayor,
14 subject to confirmation by the city council and in towns
15 be elected at the annual town meeting; provided, that a
16 town which has a planning board established under
17 section seventy may, at an annual town meeting or at
18 a special town meeting called for the purpose, vote to
19 establish a planning board under this section and may
20 provide that the members of the planning board then
21 in office shall serve as members of the planning board
22 under this section until the next annual town meeting
23 at which all the members of the new board shall be
24 elected. When the members of the planning board under
25 this section are first elected or appointed, they shall all
26 be elected or appointed for terms of such length and so
27 arranged that the term of at least one member will expire
28 each year; and their successors will be elected or ap-
-29 pointed for terms of five years each. Any member of a
30 board so established in a city may be removed for cause,
31 after a public hearing, by the mayor, with the approval
32 of the city council. A vacancy occurring otherwise than
33 by expiration of term shall be filled for the unexpired
34 term, in a city, in the same manner as an original ap-
-35 pointment, and, in a town, as provided in section eleven.
36 Such a board shall elect annually a chairman and a clerk
37 from among its own number, and may employ experts
38 and clerical and other assistants. It may appoint a
39 custodian of its plan and records, who may be the city
40 engineer or town clerk.
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2 Laws, as most recently amended by section 4 of chapter
3 674 of the acts of 1953, is hereby further amended by
4 striking out the next to last sentence and inserting in
5 place thereof the following two sentences: No such
6 change or addition which has not previously been recom-
-7 mended by the planning board shall be adopted until
8 after a report thereon by it, unless the matter has been
9 referred to it for a report and it has failed to file a report

10 within thirty days thereafter. No variance from a plan
11 prepared or approved by the planning board shall be
12 made except by a two-thirds vote of all the members of
13 a city council, or by a two-thirds vote of a town meeting.

1 Section 18. Chapter 41 of the General Laws is
2 hereby amended by striking out section 115, as ap-
-3 pcaring in the Tercentenary Edition, and inserting in
4 place thereof the following section:
5 Section 115. Every nomination paper of a candidate
6 for office in a fire, improvement or water district shall,
7 before being filed, be submitted, on or before five o’clock
8 in the afternoon of the Saturday preceding the day on
9 which it must be filed, to the registrars of voters of the

10 town where the signers appear to be voters, who shall
11 forthwith certify thereon the number of signatures
12 which are names of voters qualified to vote in the dis-
-13 trict. All nomination papers and certificates of nomina-
-14 tion shall be filed with the clerk of the district within the
15 time allowed by the general laws relating to filing nornina-
-16 tion papers and certificates of nomination with the town
17 clerk in town elections.

1 Section 19. Section lof chapter 43 of the General
2 Laws is hereby amended by striking out the definition
3 of “Plan E”, inserted by section 1 of chapter 378 of the
4 acts of 1938, and inserting in place thereof the follow-
-5 ing:
6 “Plan E”, a city government and legislative body, to
7 be known as the city council, composed of seven or nine

1 Section 17. Section 81F of chapter 41 of the General
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8 members, one of whom shall be elected as mayor by and
9 from such members and shall be the official head of the

10 city, and an administrative officer, called the city mana-
-11 ger; the members of the city council and the elective
12 members of the school committee, unless provided other-
-13 wise by special law, to be elected at large in accordance
14 with the provisions of sections forty-four A to forty-
-15 four G of this chapter, except that in cities which
16 adopted Plan E prior to November seventh, nineteen
17 hundred and forty-nine, the members of the city coun-
-18 cil and the elective members of the school committee
19 shall be elected at large by a system of proportional
20 representation, unless proportional representation has
21 been specifically dispensed with as provided in chapter
22 six hundred and sixty-one of the acts of nineteen hun-
-23 dred and forty-nine, as amended, or by any special law,
24 and such system has not been restored in accordance
25 with the provisions of any special law.

1 Section 20. Section Bof chapter 43 of the General
2 Laws, as most recently amended by section 4 of chapter
3 459 of the acts of 1948, is hereby further amended by
4 striking out, in lines 8 to 18, inclusive, all of the words
5 contained within the third set of parentheses in the
6 prescribed form of petition, and inserting in place thereof
7 the following words: describe plan briefly, as govern-
-8 ment by a mayor and nine councillors elected at large;
9 or, government by a mayor and councillors elected partly

10 at large and partly from wards or districts; or, govern-
-11 ment by five commissioners, one of whom shall be the
12 mayor; or, government by a city council to be elected
13 at large, one member of which shall be the mayor, and
14 having a city manager, as the case may be.

1 Section 21. Chapter 43 of the General Laws is
2 hereby amended by striking out section 16, as appearing
3 in the Tercentenary Edition, and inserting in place
4 thereof the following section:
5 Section 16. In every city governed on September
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6 first, nineteen hundred and twenty-two, by any plan
7 provided by this chapter, which has not accepted sec-
-8 tions forty-four A to forty-four G, inclusive, in the man-
-9 ner provided by section forty-four H, no primary or

10 caucus for municipal officers shall be held. In every city
11 which adopted Plan E before November seventh, nine-
-12 teen hundred and forty-nine, and which continues to
13 use or has restored a system of elections by proportional
14 representation, in accordance with the provisions of this
15 chapter and of any special laws, no primary or caucus
16 for municipal officers shall be held. In all cities referred
17 to in this section candidates for mayor, city council and
18 school committee and assessors, if elected by the people,
19 shall be nominated in accordance with section six of
20 chapter fifty-three.

1 Section 22. Section 17 of chapter 43 of the Gen-
-2 eral Laws, as appearing in section 6 of chapter 378 of
3 the acts of 1938, is hereby amended by striking out the
4 last sentence and inserting in place thereof the following
5 sentence: At any regular council meeting thereafter
6 the oath may be administered in the presence of the
7 city council to the mayor, or to any councillor absent
8 from the meeting on the first Monday in January; pro-
-9 vided, that, under Plan D or E, the oath may be so ad-

-10 ministered to the mayor and vice-chairman at the same
11 meeting at which they are respectively elected.

1 Section 23. Section 26 of chapter 43 of the General
2 Laws, as most recently amended by section 9 of chapter
3 378 of the acts of 1938, is hereby further amended by
4 striking out the first paragraph, and inserting in place
5 thereof the following paragraph:
6 Except as otherwise provided in sections fifty A,
7 fifty-nine A, eighty-eight and one hundred and two, if a
8 vacancy occurs in the office of mayor, if elected by the
9 people, or of a member of the city council, before the

10 last six months of the term of office, the city council shall
11 order an election for a mayor or a member of the council
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12 to serve for the unexpired term; and if such vacancy
13 occurs in the office of mayor in the last six months of the
14 term, the president of the city council shall succeed to
15 said office for the unexpired term. If a mayor elected by
16 the people is absent or unable from any cause temporarily
17 to perform his duties they shall be performed by the
18 president of the city council. The person upon whom
19 such duties shall devolve shall be called “acting mayor”,
20 and he shall possess the powers of mayor only in matters
21 not admitting of delay, but shall have no power to make
22 permanent appointments.

1 Section 24. Section 29 of chapter 43 of the General
2 Laws, as most recently amended by section 2 of chap-
-3 ter 25 of the acts of 1951, is hereby further amended by
4 striking out the last sentence and inserting in place
5 thereof the following sentence: Any contract made as
6 aforesaid may be required to be accompanied by a bond
7 with sureties satisfactory to the board or official having
8 the matter in charge, or by a deposit of money, certified
9 check or other security for the faithful performance

10 thereof, and such bonds or other securities shall be de-
ll posited with the city treasurer until the contract has
12 been carried out in all respects; and no such contract
13 shall be altered except by a written agreement of the
14 contractor, the sureties on his bond, if any, and the
15 officer, department or board, as the case may be, making
16 the contract, with the approval of the mayor under
17 Plan A, B or C, or of the city manager under Plan D or
18 E, affixed thereto.

1 Section 25. Chapter 43 of the General Laws is hereby
2 amended by striking out section 31, as most recently
3 amended by section 12 of chapter 378 of the acts of 1938,
4 and inserting in place thereof the following section:
5 Section 31. The school committee shall consist of the
6 mayor, who shall be the chairman, and six members
7 elected at large, for terms of three years in cities in which
8 the plan adopted calls for elections to be held annually,
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9 and for terms of four years in cities in which the plan
10 adopted calls for elections to be held biennially, except
11 that in cities which have adopted Plan E they shall be
12 elected for terms of two years unless provided otherwise
13 by special law.
14 Elections of members of the school committee shall
15 also be subject to the following provisions;
1G (1) At the first regular municipal election held in
17 any city after its adoption of one of the plans provided
18 by this chapter calling for elections to be held annually,
19 of the six members elected the two receiving the largest
20 number of votes shall hold office for three years, the
21 two receiving the next largest number of votes for two
22 years, and the two receiving the next largest number of
23 votes shall hold office for one year, and annually there-
-24 after two members shall be elected for three-year terms.
25 (2) At the first regular municipal election held in any
26 city after its adoption of one of the plans provided by
27 this chapter, except Plan E, calling for elections to be
28 held biennially, of the six members elected the three re-
-29 ceiving the largest number of votes shall hold office for
30 four years, and the three receiving the next largest num-
-31 ber of votes shall hold office for two years, and biennially
32 thereafter three members shall be elected for four-year
33 terms.

1 Section 26. Chapter 43 of the General Laws is
2 hereby amended by striking out section 36, as most re-
-3 cently amended by section 13 of chapter 378 of the
4 acts of 1938, and inserting in place thereof the following
5 section:
6 Section 36. Except as provided in sections eighty-eight
7 and one hundred and two, if a vacancy occurs in the
8 school committee by failure to elect, or otherwise, the
9 city council and theremaining members of the school com-

-10 mittee shall meet in joint convention and elect a suitable
11 person to fill the vacancy until the first Monday in
12 January following the next regular municipal election;
13 and, if there would be a vacancy on said first Monday
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14 it shall be filled at such regular municipal election for the
15 balance of the unexpired term. The mayor, if present,
16 shall preside at the convention.

1 Section 27. Section 44A of chapter 43 of the Gen-
-2 eral Laws, as most recently amended by section 4 of
3 chapter 640 of the acts of 1941, is hereby further amended
4 by striking out the first paragraph and inserting in place
5 thereof the following paragraphs:
6 The provisions of sections forty-four Ato forty-four G
7 of this chapter shall apply to the following cities;
8 (a) Cities governed on September first, nineteen hun-
-9 dred and twenty-two, by any plan provided by this chap-

10 ter which accept sections forty-four A to forty-four G,
11 in the manner provided by section forty-four H.
12 ( b ) Cities, except Boston, which after September first,
13 nineteen hundred and twenty-two, adopt any plan pro-
-14 vided by this chapter; provided, however, that said sec-
-15 tions shall not apply to those cities which adopted Plan
16 E before November seventh, nineteen hundred and
17 forty-nine, and which continue to use or have restored a
18 system of elections by proportional representation in
19 accordance with the provisions of this chapter or any
20 special laws.
21 In a city subject to sections forty-four Ato forty-
-22 four G which accepts section one hundred and three A of
23 chapter fifty-four, on the fourth Tuesday, and in any
24 other such city, on the third Tuesday, preceding every
25 regular city election, and in all such cities, on the third
26 Tuesday preceding any special election, at which any
27 office mentioned in this chapter is to be filled, there shall
28 be held, except as otherwise provided in section forty-
-29 four G, a preliminary election for the purpose of nom-
-30 inating candidates therefor.

1 Section 28. Section 89 of chapter 43 of the General
2 Laws is hereby amended by striking out the third sen-
-3 tence of the first paragraph, as appearing in section 8 of
4 chapter 459 of the acts of 1948, and inserting in place
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5 thereof the following sentence: He shall hold office
6 during the pleasure of the city council.

1 Section 29. Chapter 43 of the General Laws is
2 hereby amended by striking out section 96, inserted by
3 section 15 of chapter 378 of the acts of 1938, and insert-
-4 ing in place thereof the following section:
5 Section 96. The city council shall consist of seven or
6 nine members, as provided in this section, all of whom
7 shall, unless otherwise provided by special law, at each
8 regular municipal election, be elected at large for terms
9 of two years each at elections conducted in accordance

10 with the provisions of sections forty-four A to forty-
-11 four G, inclusive, except that, in cities which adopted
12 Plan E before November seventh, nineteen hundred and
13 forty-nine, and which continue to use or have restored a
14 system of elections by proportional representation, they
15 shall be elected in accordance with such system. The
16 persons elected to the city council shall serve until
17 their successors are qualified. The city council in any
18 city having seven wards or less at the time of adoption
19 of this plan shall be composed of seven members, and
20 the city council in any city having more than seven
21 wards at the time of adoption thereof, nine members.
22 Section eight of chapter thirty-nine shall apply to mem-
-23 bers of the city council. All trustees or other officers
24 mentioned in section ninety-five shall at each regular
25 municipal election be elected at large for terms of two
26 years each in accordance with the provisions referred to
27 in this section for the election of members of the city
28 council in the city for which such trustees or officers are
29 elected.

1 Section 30. Chapter 43 of the Genera! Laws is
2 hereby amended by striking out section 102, as most
3 recently amended by section 6 of chapter 722 of the acts
4 of 1941, and inserting in place thereof the following
5 section:
6 Section 102. Except as otherwise provided in thi
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7 section or by special law, a vacancy in any elective body
8 shall be filled forthwith for the unexpired term by the
9 remaining members of the body concerned, who shall

10 choose whichever of the defeated candidates is eligible
11 and willing to serve, and who received the highest num-
-12 ber of votes for membership in the body in which the
13 vacancy occurs at the last regular municipal election at
14 which members of said body were elected.
15 If the remaining members fail to fill such vacancy
16 within thirty days after they shall have been notified by
17 the city clerk that the vacancy exists, or if no regularly
18 nominated candidate remains, the vacancy shall be filled
19 by the appointment of any qualified voter of the city by
20 the mayor, or, if there is no mayor, by the vice-chairman,
21 or, if there is no mayor or vice-chairman, by the member of
22 the council or of the school committee, as the case may be,
23 senior in length of service, or, if more than one have so
24 served, then the member senior both in age and length
25 of service.
26 In cities which adopted Plan E before November
27 seventh, nineteen hundred and forty-nine, and which,
28 in accordance with the provisions of this chapter or of
29 any special laws, continue to use or have restored a sys-
-30 tern of elections by proportional representation, a
31 vacancy in any elective body shall be filled in the man-
-32 ner provided by section thirteen of chapter fifty-four A,
33 as said section existed immediately before the repeal of

two hundred and thirty of the
i and fifty-four is hereby re-

1 Section 31. Chapter
2 acts of nineteen hundre
3 pealed.

1 Section 32. Section 103 of chapter 43 of the General
2 Laws is hereby amended by striking out the third sen-
-3 tence of the first paragraph, as most recently amended
4 by chapter 353 of the acts of 1950, and inserting in place
5 thereof the following sentence: He shall hold office
6 during the pleasure of the city council.

34 said chapter.
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1 Section 33. Chapter 43 of the General Laws is
2 hereby amended by inserting after section 109, as ap-
-3 pearing in section 15 of chapter 378 of the acts of 1938,
4 the following section:
5 Section 109A. The provisions of sections one hun-
-6 dred and ten to one hundred and sixteen, inclusive, shall
7 apply only in those cities which adopted Plan E before
8 November seventh, nineteen hundred and forty-nine, and
9 which, in accordance with the provisions of this chap-

-10 ter or of any special laws, continue to use or have re-
-11 stored a system of elections by proportional representa-
-12 tion. In all other cities under Plan E, except as other-
-13 wise provided by special law, the provisions of sections
14 forty-four A to forty-four G, inclusive, shall apply.

1 Section 34. Chapter 43 of the General Laws is
2 hereby amended by inserting after section 109, as ap-
3 pearing in section 15 of chapter 378 of the acts of 1938
4 the following section:
5 Section 1098. Elections in cities under Plan Ein
6 which sections one hundred and ten to one hundred and
7 sixteen are in effect shall, except as provided in those
8 sections and elsewhere in this chapter, be conducted in
9 accordance with the provisions of chapter fifty-four A

10 of the General Laws relative to the manner of conducting
11 elections by proportional representation, in the form in
12 which they appeared immediately before the repeal of
13 that chapter, and the provisions of any other sections of
14 the General Laws which refer to said chapter fifty-four A
15 or which are made applicable to election proceedings
16 under said chapter shall continue to apply in cities un-
-17 der Plan E in which sections one hundred and ten to one
18 hundred and sixteen are in effect, except to the extent
19 that their application is inconsistent with the provisions
20 of this chapter.

1 Section 35. Section 32 of chapter 44 of the General
2 Laws, as most recently amended by chapter 79 of the
3 acts of 1953, is hereby further amended by striking out
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4 the third paragraph from the end and inserting in place
5 thereof the following paragraph:
6 The provisions of this section shall apply in any city
7 adopting the Plan D or Plan E form of government un-
-8 der chapter forty-three, only to the extent provided by
9 section ninety or section one hundred and four of said

10 chapter, as the case may be.

1 Section 36. Section lof chapter 46 of the General
2 Laws is hereby amended by striking out the third sen-
-3 fence of the second paragraph, as appearing in section 1
4 of chapter 280 of the acts of 1933, and inserting in place
5 thereof the following sentence: The term “illegiti-
-6 mate” shall not be used in the record of a birth of a
7 child to a single woman, nor in the record of a birth of a
8 child to a married woman unless the illegitimacy has
9 been legally determined or has been admitted by the

10 affidavits of both the woman and the man who was her
11 husband at the time of such birth, or the affidavit of
12 either of them if the town clerk is satisfied that the other
13 cannot be located, and by evidence beyond all reasonable
14 doubt to substantiate such affidavit or affidavits, which
15 affidavit or affidavits and evidence shall have been sub-
-16 mitted by the town clerk to a judge of probate or to a
17 justice of a district court, and shall have been approved
18 by such judge or justice.

1 Section 37. Section 13 of said chapter 46 is hereby
2 amended by striking out the third paragraph, inserted
3 by chapter 63 of the acts of 1938, and inserting in place
4 thereof the following paragraph:
5 If, however, the birth of such a child was recorded as
6 that of a legitimate child of the mother and the man who
7 was her husband at the time of such birth, the records
8 shall not be amended as provided in this section unless
9 the illegitimacy has been legally determined or has been
10 admitted by the affidavits of both the mother and such
11 husband, or the affidavit of either of them if the town
12 clerk is satisfied that the other cannot be located, and
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13 by evidence to substantiate such affidavit or affidavits
14 beyond all reasonable doubt, which affidavit or affidavits
15 and evidence shall have been submitted by the town
16 clerk to a judge of probate or to a justice of a district
17 court and shall have been approved by such judge or
18 justice.

1 Section 38. Chapter 47 of the General Laws is hereby
2 amended by striking out section 7, as appearing in the
3 Tercentenary Edition, and inserting in place thereof
4 the following section:
5 Section 7. The expense of maintaining the infirmary
6 shall be paid by the several towns interested, in propor-
-7 tion to their respective state valuations at the time when
8 the expense was incurred, unless they agree to a different
9 proportion.

1 Section 39. Section 15 of chapter 48 of the General
2 Laws is hereby amended by striking out the first sentence,
3 as appearing in section 11 of chapter 490 of the acts of
4 1941, and inserting in place thereof the following sen-
-5 tence: The director of forests and parks, the director
6 of law enforcement, the chief fire warden or any assist-
-7 ant, or any law enforcement officer in the division of
8 law enforcement of the department of natural resources,
9 and in addition thereto any forest warden, deputy forest

10 warden or official performing the duties of a forest
11 warden or fish and game warden, may arrest without a
12 warrant any person found in the act of setting, main-
-13 tabling or increasing a fire in violation of section thirteen.

1 Section 40. Section 23 of chapter 48 of the General
2 Laws, as appearing in the Tercentenary Edition, is
3 hereby amended by inserting after the word “construct”,
4 in the first line, the words: and maintain, —so as to
5 read as follows: Section 23. Towns may construct
6 and maintain, in co-operation with other towns or with
7 the commonwealth, forest fire observation towers, the
8 situation and construction of which shall be subject to
9 the direction of the director of forests and parks.
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1 Section 41. Section 24 of chapter 48 of the General
2 Laws is hereby amended by striking out the last three
3 sentences, as appearing in section 3 of chapter 535 of
4 the acts of 1953, and inserting in place thereof the fol-
-5 lowing two sentences: All expenses thereby incurred
6 in a town after the director of forests and parks or his
7 assistant has so taken charge shall be paid by the com-
-8 monwealth upon presentation of pay rolls and vouchers
9 approved in such manner as the director of forests and

10 parks may direct. One half of any sum so paid shall be
11 assessed upon and collected from such town by the state
12 treasurer in the manner provided by section twenty of
13 chapter fifty-nine.

1 Section 42. Chapter 48 of the General Laws is hereby
2 amended by striking out section 28C, inserted by chap-
-3 ter 131 of the acts of 1948, and inserting in place thereof
4 the following section:
5 Section 28C. When in the judgment of the director
6 of forests and parks, the forest fire hazard is such as to
7 require the use of forest fire patrols in any town, all
8 forest lands therein shall be closed to all persons except
9 their owners or tenants, or the authorized agents of such

10 owners or tenants, and the director of forests and parks
11 shall use all reasonable means to notify all persons of
12 such closing. While the fire hazard exists, the director
13 of forests and parks, the director of law enforcement, the
14 chief fire warden or any assistant or any law enforcement
15 officer in the division of law enforcement of the depart-
-16 ment of natural resources, and in addition thereto any
17 forest warden, deputy forest warden, or official perform-
-18 ing the duties of a forest warden, or fish and game warden
19 may arrest without a warrant any person found within
20 the forest lands of another without authorization from
21 the owner or tenant thereof, or without other legal au-
-22 thority who, upon request refuses to leave the forest
23 lands, and such person shall be punished by a fine of not
24 more than twenty-five dollars.
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Appendix B .

(Explanatory notes pertaining to the respective sections of the propose* 1 act eon
tained in this report and designated Appendix A.)

Section 1.
See note to section 3,

Section 2.

This section permits any town which has accepted the provisions of
G. L. c. 85, § 6, to appropriate money for the removal of snow and ice
from the sidewalks in accordance with G. L. c. 85, § 6.

G. L. c. 85, § 6 permits any town which has accepted its provisions to
cause snow and ice to be removed from certain sidewalks and assess
abutting estates for the cost thereof.

The proposed revision eliminates the necessity of accepting both G. L.
c. 40, § 7 and G. L. c. 85, § 6, but leaves the acceptance provision in
G. L. c. 85, § 6, which authorizes such removal.

Section 3.
The provision contained in present § 16, which it is recommended be

repealed, authorizing appropriations for sprinkling and tarring public
ways, is retained but is made a part of G. L. c. 40, § 5, as clause (46) of
that section. See section lof this Act.

G. L. c. 40, § 16 authorizes cities and towns to sprinkle or spread tar
upon public ways and appropriate money therefor; § 17 authorizes the
assessment of the expenses or part thereof for street sprinkling upon
abutters; and § 18 authorizes the collection of the amounts assessed in
the same manner as taxes.

Upon inquiry the commissioners were informed by the director of
accounts that while cities and towns are spending money for street
sprinkling and tarring of roads, they are no longer assessing the abutters
for street sprinkling, and that in his opinion the provisions for such
assessment could well be repealed.

Section 4.

Clause (9) of § 21 authorizes cities and towns to regulate “the width
of tires of vehicles owmed in such town and used on the highways thereof”.
Upon inquiry the commissioners were informed by the registry of motor
vehicles that it is the belief of that office that clause (9) is obsolete.
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G. L. c. 85, § 30, as amended, prohibits the travel or movement on a
public way of a vehicle or object having attached to its wheels any device
which will injure the surface of the way, or of a vehicle or object, with
certain exceptions, weighing over certain tonnage, without a permit
from certain officials, and also provides that no vehicle shall travel or
object be moved on any public way outside the metropolitan districts,
the weight of which resting on the surface of such road exceeds eight
hundred pounds upon any inch of the tire, roller or other support without
such a permit. These provisions which apply in the one case throughout,
and in the other to the greater part of the territory of the Commonwealth,
accomplish the purpose of G. L. c. 40, § 21, clause (9) in a uniform and
more effective manner than does that section and clause. Accordingly,
the repeal of G. L. c. 40, § 21, (9) is recommended.

Sections 5 and 6.

The proposed section 22D is essentially the same as 1938, 508, which
was approved by the People at the State Election held November Bth,
1938 pursuant to the provisions of Article NLVIIE of the Amendments
of the Constitution (Initiative and Referendum). Because the act is
general in its application and not of a temporary nature, it is recommended
that it be enacted as a part of the General Laws.

Section 7,

The words “and with such sureties” are restored to the section. They
were contained in the section in the form in which it appeared in the
General Laws of 1921 and were dropped when the section was amended
by 1931, 94. ihe purpose of the latter act was merely to require a town
clerk to give bond annually while he continued to hold the office. Since
§ 109 A was added to G. L, c. 41, many statutes amending sections of the
General Law's whichrelate to bonds of city and town officers have dropped
provisions which formerly appeared in such sections requiring that the
bond of the officer be with a surety or sureties. The reason for the omis-
sion seems to be a mistaken assumption that the provisions of said § 109 A
in some way operated to require that every bond of a city or town officer
be with surety. It is clear, however, from a reading of § 109 A that it
applies only when the officer, etc. is “required to furnish a fidelity bond
with a surety or sureties”. Inasmuch as G. L. o. 41, § 13 no longer re-
quires that the bond of a town or city clerk be with sureties, § 109A
wrould have no application.

Confirmation of the explanation stated for the omission in the course
of amending sections relating to bonds of city and town officers of pro-
visions requiring sureties is found in the decision of the Supreme Judicial
Court in the case of McGah v. Quigley, 303 Mass. 598. The question
before the Court in that case was whether or not the bond furnished by
one elected to the office of city collector of taxes of the city of Woburn
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satisfied G. L. c. 41, § 35. It appeared that, as in 1931, 94, amending
G. L. c. 41, § 13, in the amendment of G. L. c. 41, § 35 by 1926, 65, § 2,
the General Court omitted the provision requiring that the bond be “ with
sureties approved by the selectmen”. With refeience to this omission
the Court says (p. 601), “The former provision for approval of the sureties
by the selectmen was omitted, probably because it had already been
enacted by St. 1924, c. 404, § 9, that every municipal officer (including
collectors of taxes) required to furnish a bond with surety should furnish
a surety company as such surety”. (Italics supplied.)

The language of the Court quoted does not recognize the full effect of
the omission of the provisions as to the sureties on the bond of a collector.
The words omitted did not merely refer to the approval by the selectmen.
The wording was that the bond be “ with sureties approved by the select-
men”, and had the effect of requiring that the bond be a surety bond,
that is, be more than the mere personal obligation of the officer giving it.

A conclusive indication that the General Court in enacting 1924, 404,
§ 9, did not believe that it was dispensing with the necessity for require-
ments that bonds of particular officers be with a surety or sureties is found
in the other provisions of 1924, 404, § 1 of which added to G. L. c. 4, § 7,
a provision (Fortieth) almost identical with that contained in § 9 of the
act; §§ 2, 3, 4 and 7 made changes in the General Laws relative to bonds
of county officers and, in those sections the General Court, in amending
a section of or adding a section to the General Laws, retained or made
express provision that the bond of the officers concerned be “with such
sureties” (twice), “with a surety or sureties” and “with sureties”.

In view of the foregoing stated considerations it appears that the
omission in the amendment to G. L. c. 41, § 13 by 1931, 94 of the pro-
vision that the bond be with surety, effected an unintentional change in
substance in the section which should be remedied by restoring the words
omitted.

Sections 8 and 9,

The recommended amendments to sections 32 and 32A strike out the
reference in each section to “section twenty-one”.

A town can vote lo have its selectmen act as a board of public wel-
fare under the provisions of G. L. c. 41, § 31, as well as under those
of § 21. There is no reason why the selectmen acting as the board of
public welfare should be entitled to appoint an agent, or under § 32A
the school physician as agent, only if action has been taken by the town
under § 21. The proposed amendment removes the restrictions against
the appointments, and the effect is to permit the selectmen acting as a
board of public welfare to appoint an agent, or under § 32A the school
physician as agent, regardless of whether the vote authorizing them to
act as a board of public welfare was taken under G. L. c. 41, § 21 or § 31.
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As stated in the note to section 7, above, G. L. c. 41, § 35, as it appeared
in the General Laws of 1921, contained a provision that the bond of the
treasurer be “with sureties approved by the selectmen”, and the language
quoted was dropped when § 35 was revised by 1926, 65, § 1. It was
suggested by the Supreme Judicial Court that the provision was omitted
“probably because” of the provision added to G. L. c. 41, as § 109A,
that every municipal officer required to furnish a bond with surety,
furnish a surety company as such surety. The explanation suggested is
not satisfactory, for the omission of the words quoted had the effect
of dispensing with the requirement that a surety be furnished, as well
as with the necessity for approval. Moreover, approval of the surety
by the selectmen or mayor and aldermen is not made unnecessary merely
by requiring that a surety company be the surety on a bond required to
be with surety. There would still be a wide scope of operation for the
provision requiring approval of the surety. It might well be that the
responsible authorities in a city or town would desire to have the surety
bonds required of the various officers distributed among several surety
companies.

Since G. L. c. 41, § 35, prior to its revision by 1926, c. 65, § 1, con-
tained a requirement that the form of the bond of the treasurer be ap-
proved by the commissioner of corporations and taxation, there is no
reason to believe that the words omitted were deleted upon any assump-
tion by the General Court that a provision requiring such approval of
form was the equivalent of a requirement that the bond required be with
surety.

As suggested in the note to section 7, above, it would appear that the
omission of the provision was inadvertent and due to a mistaken con-
struction of the provisions of G. L. c. 41, § 109A,

Section 10.

11EOT

Although G. L. c. 41, § 37, as it appeared in the General Laws of 1921,
did not contain an express provision that the bond required be with
sureties, the section as so appearing required that the bond given be
“to the satisfaction of the selectmen”, which would go beyond mere
approval of form. As now worded G. L. c. 41, § 37 requires merely that
the bond be “in such sum, and in such form, and subject to such con-
ditions”, as the commissioner of corporations and taxation may prescribe.
It may well be that if the commissioner, in the exercise of his authority

as to form, etc., prescribes that the bond be with surety, that wr ould be
held to be such a requirement as would make G. L. e. 41, § 109 A ap-
plicable, so as to require a surety company. However, to remove any
doubt and to restore the right of the municipal officers to pass upon the
particular surety company offered, the provision suggested should be
inserted in the section.

See also the notes to sections 7 and 10, above.
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Section 12.

G. L. c. 41, § 39A was inserted in the GeneralLaws by 1939, 89. There
is no requirement that the bond required be with surety. Ihe amend-
ment suggested requires that the bond be with surety and that the surety
be approved by the mayor or selectmen.

Section 13.

The present section requires a city or town treasurer to furnish a bond
satisfactory to the commissioners of trust funds for the faithful per-
formance of his duties as custodian of city or town trust funds. The
last sentence of G. L. c. 41, § 35, as most recently appearing in 1939,
109 § 1, provides that the bond of the city or town treasurer required
thereunder shall cover his duties, with respect to trust funds in his cus-
tody by virtue of his office. The last sentence of §46as it now stands
is inconsistent with the last sentence of G. L. c. 41, § 35 and the provision
of law enacted in 1939 should prevail.

Section 14.

The first sentence of this section provides that a town may authorize
the selectmen to appoint a town accountant “who shall perform the
duties and possess the powers of town auditors . . . ” If, as stated, the
town accountant is to have the powers and duties of town auditors,
either there is nothing for the auditors to do or there is a conflict, two
distinct officers having the same duties. In either case the situation is
undesirable and it should be provided that if the town votes to authorize
the selectmen to appoint a town accountant, the office of town auditor
should be abolished. A possible alternative to the amendment suggested
would be to amend the second sentence to read as follows: —-In towns
so authorizing the appointment of a town accountant, the office of town
auditor may be abolished or the powers and duties of the office of auditor
may be assigned to the auditor or the town accountant in such manner as
the town determines.

Section 15.

The last sentence of G. L. c. 41, § 56 provides, “So far as apt this sec-
tion shall apply to cities. ”

Under the provisions of G. L. c. 41, the office of accountant can only be
established in towns and the town must so vote before the office exists.
Evidently the sentence which it is proposed be stricken out was inserted
in the section when it was rewritten by 1950, 55, in an attempt to provide
that the provisions as to the examination of bills, etc., and the preparation
of a warrant by the town accountant be imposed on a city official. Since,
as stated, the office of accountant is peculiar to towns, and there is no pro-
vision in the General Laws for a comparable city official, the section can-
not aptly apply to cities and the provision quoted should be stricken out.
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In the redraft of this paragraph the words “at which all the members
of the new board shall be elected” are added at the end of the fourth sen-
tence. The fifth sentence is fully revised.

The first proposed amendment is to make certain that when the mem-
bers of the old board hold over and act as members of the new board,
their terms will all expire at the same time. The other proposed change
is to make certain that in all cases when the members of the new' planning
board are first elected or appointed, they shall be elected or appointed for
staggered terms.

Section 17.
The amendment to this section makes two changes to the last sentence

thereof. The first provides that the requirement of a previous recommen-
dation by the planning board for a change to or addition in an official map
may be waived in case the matter has been referred to the board for a re-
port and it has failed to report within thirty days thereafter. The second
makes it clear that the only requirement for a variance from a plan pre-
pared or approved by a planning board is a tw'o-thirds vote by a city coun-
cil or town meeting.

Section 18.

The words inserted in the section are taken from G.L, c. 53, §7. There
is no necessity for a different provision in this section as to nomination
papers for district officers which may be signed by voters in different
towns within the district. The words substituted obviate the need for
the provisions contained in the last sentence that the prudential commit-
tee act as registrars of voters.

Section 19.

The new definition of “Plan E” and the several other amendments of
G. L. c. 43, proposed hereinafter are necessary because of certain legisla-
tion passed by the General Court during the years 1949, 1952, 1953 and
1954. Inasmuch as most of these enactments are in the form of special
law rather than of general law, the following brief resum6 of Plan E legis-
lation is presented in order that chapter 43 of the General Laws may be
seen in true perspective as it has been affected by legislation not in direct
amendment of the chapter.

The Plan E type of city charter was added to the General Laws of
Massachusetts by the enactment of chapter 378 of the acts of 1938. This
act inserted in G. L. c. 43 twenty-four new sections, numbered 93 to 116,
under the following heading: “Plan E Government by a City Council
including a Mayor elected from its Number, and a City Manager, with
all Elective Bodies elected at Large by Proportional Representation.”
It also amended the general provisions (§§ 1-45) of G. L. c. 43 in several
appropriate places.

Section 16.
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1'or over ten years the system of elections known as proportional repre-
sentation was a distinguishing feature of the Plan E type of city charter.
During the period from 1938 to 1949 every city which adopted Plan E
automatically adopted proportional representation. It was an intrinsic
part of Plan E from the start. On August 9, 1949, however, the General
Court enacted chapter 661 of that year and repealed (without specifica-
tions) all of the provisions in G L. c. 43, §§ 93-116, relating to propor-
tional representation as a system of electing city councils and school
committees. (See 1949, 661, § 1.) Notwithstanding the repeal of these
provisions, section 1A of said act provided that such provisions would
remain in effect in cities then operating under Plan E, unless and until
such cities should accept chapter 661 of 1949 by referendum as provided
therein. It was further provided that ordinary plurality voting would
supplant proportional representation, and that sections 44A to 44G would
apply to the nomination of candidates for the city councils and school
committees in Plan E cities. This act (1949, 661) was amended in other
particulars by 1952, 281 and 1953, 118.

Prior to the enactment of 1949, 661, six cities had adopted Plan E,
namely, Cambridge, Lowell, Worcester, Quincy, Medford and Revere.
Since the enactment of 1949, 661, the cities of Quincy and Medford have
accepted the act, as amended, and presently operate under Plan E with-
out proportional representation. Cambridge, Lowell, Worcester and
Revere continue to operate under the Plan E charter with the original
feature of proportional representation still in force. In the case of the
city of Revere a referendum on the question of acceptance of 1949, 661,
as amended, was held in that city on November 4, 1952, and a majority
of the voters favored the adoption of pluralit3 r voting. The validity of
this referendum, however, was challenged by an equity proceeding in the
Superior Court for Suffolk County, and by a decree under date of August
19, 1953, the referendum was declared null and void. The case turned
on the point that the city had failed to comply with the provisions of
G. L. c. 54, §§ 55-58, inclusive, and therefore the referendum question
was not properly on the ballot on November 4, 1952. See, Suffolk Supe-
rior Court, Docket 67100 Eq. The case was not appealed, and, therefore,
the city of Revere continues to use a system of elections by proportional
representation in accoidance with the provisions of G. L. c. 43. (Note,
however, the special act (1954, 140) referred to hereinafter.)

Since the provisions of 1949, 661, as amended, first became effective,Gloucester is the only city which has become a Plan E city. On De-
cember 6, 1949, the people of Gloucester by referendum voted to adoptPlan E, but the Supreme Judicial Court declared the referendum a nullity
because the question on the ballot incorporated the feature of propor-
tional representation. It was ruled that the object of 1949, 661 was to
eliminate proportional representation as a feature, of Plan E in favor of
ordinary plurality voting in the case of all cities voting to adopt that
plan after the effective date of the act. See, Mayor of Gloucester v. Citv
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Clerk of Gloucester, 327 Mass. 460 (1951). The question of whether the
effective date of 1949, 661 was thirty days or ninety days after the enact-
ment of the law on August 9, 1949, was raised in this case, but was not
answered by the Court because, regardless of what the applicable date
might be, the Gloucester referendum occurred well after the later date.

A second referendum for the adoption of a Plan E form of government
was conducted at the Gloucester city election on December 4, 1951. The
question on the ballot was substantial!y in the form lequired by G. L.
c. 43, § S, but particularly spelled out the feature of plurality voting.
No indication was contained in the question as to the desirability of
preliminary elections. The referendum as presented on the ballot was
approved by a majority of the voters on the aforementioned date. Subse-
quently, on April 12, 1952, to obviate any technical question that might
arise in the application of the newly adopted plan, the General Court
enacted a special law (1952, 234) making legal and valid the referendum
action of December 4, 1951, in the substance and form in which the
question had appeared on the ballot. This act further provided that
nominations of city councillors and school committee members should be
subject to the provisions of G. L. c. 53, § 6, thereby eliminating prelimi-
nary elections. The first Plan E election was held in the city of Gloucester
in November, 1953, and since January 1, 1954, the city has operated
under said plan in accordance with the provisions of applicable general
and special laws.

Certain other special acts of the General Court have been passed which
affect the Plan E picture. Chapter 177 of the acts of 1953 provides for
staggered terms of four years for members of the Quincy school commit-
tee, and changes the method of filling vacancies in said committee. This
act was accepted byreferendum in the city of Quincy in Novemberof 1953.
Chapter 140 of the acts of 1954 provides for the nomination of members of
the city council and the school committee of the city of Revere by prelimi-
nary elections and for their election by ordinary plurality voting. This act
■will become effective in Revere if accepted by the voters at the next regu-
lar municipal election in that city (1955).

Chapter 152 of the Acts of 1954 makes it possible for certain cities to re-
store proportional representation; that is, those cities which originally had
it but subsequently reverted to plurality voting by accepting the provi-
sions of 1949, 661, as amended. Inasmuch as the city of Quincy is specif-
ically exempted from the provisions of 1954, 152, it would appear that the
only city which can be affected by the 1954act is the city of Medford. The
latter city is the only city (other than Quincy) which originally had pro-
portional representation and reverted to plurality voting by the accept-
ance of 1949, 661, as amended.

It is in the light of the legal and factual situation described in this note
that the proposed amendments to G. L. c. 43 have been drafted. The
Commissioners and the Committee have purposely confined their efforts
to a conciliation of the general and special statutory law, with due regard
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for the actual situation as it exists in the Plan E cities today. In view of

the present status of the Plan E type of charter and the provisions for
proportional representation as they appear in the General Laws, that is,

chapters 43 and 54A, serious problems might be suggested as to the prac-
ticability of the plan for future adoption. The consideration of such prob-
lems, however, would lead the Committee into the field of legislative pol-
icy, which field the Committee seeks to avoid as far as possible in its
present task of making corrective changes in the General Laws.

Section 20.

The changes proposed are for the purpose of striking out of the direc-
tions for filling blanks in the form of the petition for the adoption of a

plan charter the directions as to elections under Plan E being by propor-
tionalrepresentation, since as a result of 1949, 661, as amended, that is no
longer a feature of Plan Eas it may now be adopted. Deleting those di-
rections results in therebeing in the parentheses from which it is stricken
two identically worded provisions, each of which is equally descriptive of
Plans D and E, and therefore one of such provisions is also deleted by the
proposed amendment.

It would appear that among the few differences, at lease in substance,
between the Plan D and E provisions, as the provisions of the latter are
affected for future adoption by 1949, 661, as amended, are the following:
The date prescribed for the biennial election for Plan D (§ 15 (c) is differ-
ent than that prescribed for Plan E (§ 109); the removal of the city man-
ager in a Plan D city requires a two-thirds vote of the city council to be
takenby yeas and nays (§B9), no such provision being found as to Plan E;
in Plan D cities, having been elected to or served within two years in,
among others, an elective office “in the commonwealth” disqualifies a

person from appointment as city manager (§ 89), but in a Plan E city that
restriction has been removed (§ 103, as amended by 1950, 353); there is
no provision in the sections relating to Plan E comparable to that for fill-
ing a vacancy in the school committee in a Plan D city (§ 88); special
meetings of the city council in a Plan D city cannot be called by the vice-
chairman (§ 84), as can be done in a Plan E city (§ 98); Plan D does not
have a specific provision for the mayor’s emplojmes as does Plan E (§ 100);
Plan D has a provision for the selection of a mayor in case of a deadlock
(8 83), which is not found in Plan E.

Section 21

The changes suggested are for the purpose of stating the limitations on
the operation of § 16 resulting from the enactment of G. L. c. 43, §§ 44A-
-44H (1922, 282); of 1949, 661, as amended by 1952, 281 and 1953, 118;
and of 1954, 152,

Compare G. L. c. 43, § 44A, as amended, which at the end of the second
sentence of the first paragraph says, “section sixteen shall not apply”.
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The change proposed is for the purpose of making the provision affected
uniform for both Plans D and E.

The changes here are the correction of the inaccurate reference to G. L
c. 43, § 86, and the restriction of the provisions as to the mayor, to a mayo:
elected by the people.

The change proposed here was made in the first sentence of the section
by 1949, 723, § 2, but the necessity for making the same change in the
last sentence was overlooked.

The basic change effected by the proposed amendment is the elimination
of any reference to proportional representation. This conforms the sec-
tion to the present status of G. L. c, 43 because all proportional representa-
tion provisions in sections 93 to 116, inclusive, were generally repealed by
1949, 661, §l. It also reconciles the section with the fact that some Plan
E cities have proportional representation voting and some have plurality
voting. All cities presently operating under Plan E, except Quincy, elect
their six school committee members biennially for two-year terms. The
city of Quincy is an exception governed by a special act, to wit, 1953, 177.
The application of proportional representation voting to those Plan E
cities which have retained such system is not dependent upon the pro-
visions of this section.

While a persuasive argument can be made to the effect that Plan E
cities with plurality voting should have staggered terms for their school
committee members (see note to section 119, Appendix F, of the commis-
sioners’ Preliminary Report, Part III), the Committee refrains from pro-
posing an amendment to that effect because such an amendment would
necessarily require increasing from two to four years the terms of elective
school committee members in Gloucester and Medford, and, of course,
provide for such terms in all cities which might hereafter adopt Plan E.
The Committee believes that it is beyond its authorized power to make
such a recommendation, particularly because it would not coincide with
any previously specifically expressed legislative intent. Plad there been
a specific legislative intent to lengthen and stagger the terms of school
committee members in all cities operating under the Plan E system, the
General Court would have passed legislation in 1953 to accomplish this
purpose rather than enact chapter 177 of the acts of 1953, which applies
to Quincy alone.

Section 22.

Section 23.

Section 24.

Section 25,
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The insertion of the references to §§ 88 and 102 is necessary to resolve
a conflict between the provisions of § 36 as presently worded and the pro-
visions of §§ 88 and 102, in the application of the sections to a vacancy in
the school committee in Plan D and E cities: § 36 would provide one
method of filling the vacancy, §§ 88 and 102 another. Although it is
doubtful whether the General Court realized fully the extent of the de-
parture which was being made as to school committees by the enactment
of § 88, the use therein of the broad term, “any elective body”, and the
reference in the last line of § 88 to the school committee requires the con-
clusion that it was intended to have § 88 apply to school committees in
Plan D cities to the exclusion of § 36.

The second paragraph of the section is deleted as being unnecessary in
view of the express reference to § 102, and the change suggested in that
section by section 30 of this Act.

The changes suggested here are necessary to implement the changes
made by 1949, 661, as amended by 1952, 281, and 1953, 118; and by
1954, 152; and to provide for the application of G. L. c. 43, §§ 44A to
44G in cities adopting Plan E after the effective date of 1949, 661, and
in cities which had accepted Plan E before that date which drop the
proportional representation feature of the Plan thereafter. The words
“. . . and section sixteen shall not apply” at the end of the present
second sentence are deleted as unnecessary if the change in G. L. c. 43,
§ 16 is adopted.

The, change here consists of striking out the provision in the third
sentence as presently worded, reading “

. . . and shall receive such com-
pensation as it shall fix by ordinance, but not exceeding ten thousand
dollars annually in cities having a population of less than one hundred
thousand or twenty thousand dollars annually in cities having a popula-
tion of one hundred thousand or more. ”

1952, 259, § 2, inserted a new § 17A in the chapter which applies to
all Plans and gives the city council authority to fix the salary for the
mayor, the city manager and the members of the city council without
a limitation as to amount but subject to certain other restrictions as
to the mayor and members of the city council. 1952, 259, § 3 struck
out the various sections of the chapter containing restrictions on the
amounts which could be paid to the mayor and members of the city
council and other restrictions. However, the provision of § 89 quoted
above and the provision in § 103 relating to the salary of the city man-
ager in Plan E cities were not stricken out. The proposed amendment
will make this section consistent with the policy established by 1952
259, § 3.

Section 26.

Section 2

Section 28
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As more fully explained in the note to section 19 of this act, the enact-
ment of 1949, 661 and certain amendments thereto, and the enactment
of 1954, 152, directly affected certain provisions of G. L. chapter 43.
The amendment here proposed will conform the section to those special
and general enactments.

Sections 30 and 31

Section 102 is rewritten so as to incorporate the provisions of chapter
230 of the acts of 1954. Said act states the general rule for filling vacancies
in Plan E cities having plurality voting.

The second paragraph retains the present method for handling the
contingency that the general rule cannot be effected.

The third paragraph retains the special rule applicable to the few
Plan E cities which have or may restore proportional representation.

Section 32

The change proposed is to strike out the provision in the third sentence
as presently worded, reading, “

. . . and shall receive such compensa-
tion as it shall fix by ordinance, but not exceeding twenty thousand dol-
lars annually.”

As is explained in the note to the proposed amendment to § 89, § 17A
of G. L. c. 43, inserted by 1952, 259, § 2, grants the city council in a
Plan D or E city, authority to fix the salary for the mayor, the city
manager, and the members of the city council without limitation as to
amount but subject to certain other restrictions as to the mayor and the
members of the council. G. L. c. 43, § 101 relating to salaries for the
mayor and city council in Plan E cities was stricken out by 1952, 259,
§ 3, but the provision of this section limiting the salary of the city' - man-
ager was not.

Section* 33.

The new section proposed states in the General Laws the effect of 1949,
661, as amended, and 1954, 152. The notes to the changes suggested for
other sections of G. L. c. 43 explain the necessity for the new section.

The last sentence is worded so as to except the city of Gloucester, which
under the provisions of 1952, 234, is under Plan E, without proportional
representation and also without preliminary elections.

Section' 34

G. L. c. 54A is entitled “Election of Certain City and Town Officers by
Proportional Representation or Preferential Voting.” Under the provi-
sions of this chapter the question of whether a particular elective body or
a particular official, elected at large, in any city, or in a town using official
ballots, should be elected by proportional representation, in the one case,

Section 29,
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or by preferential voting, in the other, can upon a petition of ten per cent
af the voters be placed upon the ballot, and if a majority vote in the affirm-
ative, the provisions of the chapter are applicable.

In the same year in which chapter 54A, in its present form, was inserted
in the General Laws (see 1938, 341, 1), §§93-116 were added to G. L. c. 43.
(See 1938, 378 § 15.) The sections cited relate to the Plan E form of city
government. One of the essential features of the new Plan E, so inserted,
was that the city council and school committee be elected at large by pro-
portional representation, in the manner prescribed in G. L. c. 54A. The
proportional representation feature was stricken from Plan E, except for
cities which had previously already adopted Plan E, by 1949, 661, which
was amended by 1952, 281, and provision was made for a referendum on
the question of abolishing proportional representation in cities which had
previously accepted Plan E. In cities having a Plan E charter, in which
the provisions of law relative to elections by proportional representation
do not apply, elections are governed by G. L. c. 43, §§ 44A-44G. (1949,
661, § 1A). (For a discussion of the application of 1949, 661, as amended,
to G. L. c. 43, see the note to section 19 of this Act.)

If the General Court at the time of enacting 1949, 661, intended to
prevent the future adoption of the proportional representation and pref-
erential voting methods of conducting elections, and to leave the provi-
sions of law prescribing such methods in effect only for such cities as had
adopted Plan E before the effective date of 1949, 661, it did not accom-
plish that purpose. Although the provision for elections by proportional
representation was stricken as a feature of Plan E, it is still possible of adop-
tion, in a city accepting Plan E after 1949, on a petition filed under G. L.
c. 54A, §2. The enactment of a provision to prevent petitions under G.L.
c. 54A, § 2, it would appear, was overlooked because of the fact that no
city or town has ever acted under G. L. c. 54A, § 2, and the only munici-
palities in which G. 1., c. 54A were in effect were cities which had adopted
Plan E, and the town of Saugus, in which town, by the acceptance of 1947,
17 the provisions of G. L. c. 54A, relative to elections by proportional rep-
resentation became applicable to elections of selectmenand school commit-
tee. However, by 1951, 79, which has been accepted by the town, elections
for selectmen and school committee in Saugus are no longer by propor-
tionalrepresentation under G. L. c. 54A. The system of preferential vot-
ing in effect in the city of Newton under Sp. St. 1916, 261, as amended,
does not have any dependence on G. L. c. 54A, and 1952, 208 repeals said
1916, 261, as amended, subject to the approval of the voters of Newton,
on a referendum at the state election in 1952 and the voters have now
approved its repeal.

If the General Court did intend that the provisions of G. L c. 54A
should not be subject to future acceptance, such a result could be accom-
plished merely by repealing § 2 of G. L. c. 54A. However, since if § 2
were repealed, G. L. c. 54A would only be applicable in the few cities
which had adopted Plan E before 1949, and would cease to be applicable
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in such of those cities as abolished proportional representation on a refer-
endum, it would be better to repeal the entire chapter, which is suggested
in a later report, and insert in G. L. c. 43 the suggested new section 1098,
by which the provisions of G. L. c. 54A, relative to proportional repre-
sentation and other provisions of the General Laws, can be continued in
effect in Plan E cities which retain proportional representation.

This paragraph as it presently exists applies only to Plan E cities.
Since this section was adopted (1941, 473, § 2) the provisions of G. L. c.
43 dealing with Plan D government has been completely revised (1948,
459, § 8). G. L. c. 43, § 90, as appearing in 1948, 459, § 8 and § 104 are
identical and deal with the duties of city managers in connection with the
submission of budgets. The recommended amendment will make the pro-
visions of this section apply in the same manner to city managers in both
Plan D and E city charter governments.

Sections 30 and 37

The present sections require sworn statements or affidavits which in
many cases it may be impossible to procure. The wording of the two
sections in this respect now reads as follows: in § 1, “if the town clerk
is satisfied that both the woman and her husband cannot be located, by
the sworn statement of either of them ...” and in § 13, “if the town clerk
is satisfied that both the mother and such husband cannot be located, by
the affidavit of either of them ...” If both persons whose sworn state-
ment and affidavit are required are unable to be located, it would be im-
possible to secure the affidavit or sworn statement of either.

The recommended amendments to §§ 1 and 13 will enable the town
clerk to accept and present the affidavit of the mother, or of the husband
at the time of the birth, if the other cannot be located. The recom-
mended change in § 1 adds after the words “her husband” the words:
—at the time of such birth. The change is recommended to prevent the
possibility that a stepfather might brand a stepchild as being illegitimate.
Further, the recommendation brings § 1 into uniformity in this respect
with § 13.

In addition to these changes, non-substantive changes by inserting
“affidavit” and “affidavits” in place of “sworn statement” or “sworn
statements” in § 1 have been made so that the two sections will be uni-
form in wording.

This section, which consists of only one sentence, is changed by taking
out the words “share of the state tax” and inserting in place thereof the
words “respective state valuations.” The change here coincides with a
change being recommended with regard to the definition of “valuation”
in G. L. c. 4, § 7, clause Thirty-fifth. The reference to the state tax

Section’ 35

Section 38.
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in this section as presently worded is misleading because currently no

state tax is imposed as such. See the note contained in section 1 of
Appendix C, in Part II of the commissioners’ Preliminary Report.

The recommended change transfers the power to arrest without a

warrant from the director of the division of fisheries and game to the
director of the division of law enforcement in the Department of Natural
Resources, who under the supervision of the commissioner is now in charge
of the enforcement of the conservation laws.

G. L. c. 21 provides for an independent board of fisheries and game in
the Department of Natural Resources and a division of law enforcement
under the supervision of the commissioner. The legislative policy was
to vest in the board the powers relative to the conservation of wild life,
and in the division of law enforcement, the power and duty of enforcing
all the laws relative to the department, including all laws relative to
fish and game. Whether the power to arrest so given is still in the di-
rector of fisheries and game or is in the commissioner, it seems clear
that it should now be vested in the director of the division of law en-
forcement, in preference to either of those officials, and it is so recom-
mended. For like reasons similar changes are recommended in G. L.
cc. 130 and 131. In addition the wording of the sentence has been
changed by deleting the words “duly appointed’’ before “deputy forest
warden”, since these words are surplusage. The words “the official
performing the duties of a forest warden in a city” have been changed so
that the power of arrest under the section will not be restricted to an
official in a city but will be given to any official performing the duties of
a forest warden. (Compare G. L. c. 48, § 25.)

The words “duly authorized” preceding “assistant” have been deleted.
These words are ambiguous. It may be argued that they mean that a
special authorization is needed for an assistant in view of the fact that
the words “duly appointed” are used before the titles of the other officers
named in the sentence. If that had been intended, however, it would
have been specified who was to give the authorization and the manner
in which it should be given. Because of the failure to so specify, we
believe that the General Court did not intend that an assistant state
fire warden should be required to have a special authorization to enable
him to make an arrest without a warrant for a violation of § 15 but
merely intended to express the intent that he actually hold the office.
That requirement is directly implied from the reference to the officer by
his title, and therefore it is not necessary that it be expressly stated that
he must be duly appointed as such, or words to that effect, and in any
event the present ambiguous wording should be deleted. Therefore the
words “duly authorized” have been stricken out in the suggested amend-
ment.

Section 39,
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G. L. c. 48, § 23 presently permits the construction by towns of fire
towers under the direction of the forester. This section, however, gives
the towns no right to maintain the same after they aie built. The recom-
mended change corrects this error so that there may be no question as
to the power of a town to maintain as well as construct such towers and
brings this section into conformity with c. 40, § 5 (29).

The three sentences here condensed and revised presently provide that
the commonwealth shall assess and collect the one half of certain forest
fire expenses from the towns “as a part of the state tax of such town”.
Inasmuch as the practice of imposing a state tax upon the cities and towns
has apparently been discontinued (since 1946), the section is deficient
without a provision for a method of assessment and collection by the
commonwealth. Coincidental!y, a method is provided for in G. L. c. 59,
§ 20, and the defect of this section can be remedied by a simple cross-
reference. See the note to section 7 of Appendix C, in Part II of the
Commissioners’ Preliminary Report.

The proposed amendment deletes the reference to the director of “the
division of forestry” and inserts the words “forests and parks”. (See,
1953, 631, § 1.) The suggested change will also specify the various officers
entitled to arrest without a warrant for a violation of this section. The
chief fire warden, assistant fire wardens and fish and game wardens are
given the power of arrest without a warrant for a violation of G. L. c. 48,
§ 15. Sections 15 and 28C relate to the same general subject, the preven-
tion of forest fires, and there is no reason why the enforcement officers
should not be the same in both. The director of forests and parks and
the director of law enforcement are added because they are the heads of
the divisions in the department whose subordinates are concerned with
the enforcement of the sections.

Section 40.

Section 41.

Section 42,




