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Adopted by the Senate on April 7 and by the House on April 8, 1954

Ordered, That the committee on the Judiciary, sitting as a special
committee, is hereby authorized to make such recommendations to the
commissioners to revise, recodify, consolidate and arrange the General
Laws, appointed under authority of chapter ninety-four of the resolves
of nineteen hundred and forty-eight, as it deems advisable or necessary
relative to any recommendations for substantive corrective changes made
by the commissioners, and shall report its recommendations as to the
disposition which should be made of the commissioners’ proposals for
substantive corrective changes in the General Laws, whether contained
in Parts I, II and 111 of the preliminary report of the commissioners or
submitted to the committee by the said commissioners, together with
drafts of legislation necessary to carry its recommendations into effect.
Said committee shall also consider the reports of said commissioners as
to the progress of the work, and the report of the commissioners filed in
the current year with the Clerk of the House of Representatives, and shall
report its recommendations relative to the completion of a revision in
accordance with the provisions of said chapter ninety-four, or in some
other manner, or relative to revision by other methods, together with
drafts of legislation necessary to carry its recommendations into effect.
Said committee may report to the General Court from time to time by
filing the same with the Clerk of the House of Representatives, the final
report to be filed not later than the last Wednesday of January, nineteen
hundred and fifty-five.

Cfte Commontoealti) of Massachusetts

ORDER AUTHORIZING COMMITTEE.



SECOND REPORT OF THE COMMITTEE ON THE
JUDICIARY SITTING AS A SPECIAL COM-
MITTEE.

January 3

To the Honorable Senate and House of Representatives

This is the second report of the Committee on The
Judiciary sitting as a special committee in accordance with
the terms of the Order printed on the preceding page of
this report. A full discussion of the Committee’s approach
to and plan of presentation of the work assigned to it by
the General Court is contained in the First Report, printed
as House Document No. 2653 of 1955.

The proposed legislation appended hereto covers all of
Title IX of Part I of the General Laws, entitled “Taxation.”
The amendments recommended in the various sections of
this bill represent a considerable refinement of most of the
original recommendations made by the Commissioners in
their printed report of January 3, 1951, designated Pre-
liminary Report, Part 11.

The drafts of the amendments which finally were ap-
proved by the Committee on The Judiciary were worked
out by Commissioners Kelleher and Parker, with the close
co-operation of members of the Committee at the many
conferences held during the last two months of 1953 and
the first four months of 1954. In the course of doing this
work, the said Commissioners maintained contact with the
Department of Corporations and Taxation and the Special
Commission on Taxation in order to avoid any area of con-
flict with regard to proposed legislation affecting the tax
chapters of the General Laws.

The Committee believes that the statement contained in
its First Report, relative to the use of the term “substantive
changes,” bears repetition here. The use of this term as it

C6c Commontuealtj) of e@assaclmsetto



[Jan.HOUSE No. 2654.6

appears in chapter 94 of the Resolves of 1948, ct seq., “.
.

.

clearly appears to contemplate only that type of a change
in the text of the law as would be necessary to correct a
mistake, cure an ambiguity, remove an obsolete provision,
or rectify the general statutes in some other manner short
of legislating ‘new law’, and not inconsistent with a full
and clear expression of the will of the General Court.”

Respectfully submitted,

Sen. RALPH CLAMPIT,
Chairman.

Rep. J. PHILIP LIOWARD,
House Chairman

Rep. WILLIAM E. HAYS
Vice Chairman

Sen. JOHN F. COLLINS.
Sen. MARIO UMANA.
Rep. WILLIAM W. KIRLIN.
Rep. CARTER LEE,

Clerk,
Rep. WILLIAM D. MORTON, Jr
Rep. EDMOND J. DONLAN.
Rep. ABRAHAM H. KAHALAS

V
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(For explanatory notes pertaining to the respective sections of the following pro-
posed act see Appendix B of this report.)

An Act making certain corrective changes in that

PORTION OF THE GENERAL LAWS DESIGNATED AS TITLE IX
OF PART I, ENTITLED “TAXATION”, EMBRACING CHAPTERS

FIFTY-EIGHT TO SIXTY-FIVE B, INCLUSIVE.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

1 Section 1 . Chapter 58 of the General Laws is hereby
2 amended by striking out sections 9 and 10, as most re-
-3 cently amended by sections 7 and 8 of chapter 654 of
4 the acts of 1953, and inserting in place thereof the fol-
-5 lowing section:
6 Section 10A. To aid the general court in the estab-
-7 lishment by it of the state valuations of the several
8 towns and to assist it to determine the basis for appor-
-9 tioning burdens upon or distributions to them, the com-

-10 mission shall, on or before April first in each odd-num-
-11 bered year report to the general court an equalization
12 and apportionment of the valuation of the aggregate
13 taxable property in the several towns for the two suc-
-14 ceeding years and a computation of the proportion of
15 every thousand dollars of any burden which would be
16 imposed upon or any distribution which would be made
17 to them if divided according to such equalization and
18 apportionment. The valuation of the aggregate taxable
19 property in each town to be used by the commission in

Appendix A

Cfie arommontoealtf) of Massachusetts

In the Year One Thousand Nine Hundred and Fifty-Five.
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20 preparing the report required by this section shall con-
-21 sist of the value as determined by it of the property sub-
-22 ject to local taxation in the town, to which shall be
23 added a sum equal to the value of the property wliich, if
24 taxed at the average state rate for the next preceding
25 year determined as provided in section fifty-eight of
26 chapter sixty-three, would produce a sum equal to the
27 amount distributed to the town under section twenty.
28 The commission may require from state and town offi-
-29 cers such further returns and statements relative to the
30 amount and value of taxable property in the several
31 towns as it deems necessary. It shall to the best of its
32 judgment and discretion prepare said equalization and
33 apportionment upon the basis of the records and state-
-34 ments provided for and authorized, and of any other in-
-35 formation in its possession.
36 The commission shall give notice of so much of said
37 equalization and apportionment as may be prepared upon
38 the basis of such other information in its possession to
39 the assessors of any town affected thereby, and upon
40 their request shall give its reasons therefor, and such in-
-41 formation as it may properly divulge.

1 Section 2. Chapter 58 of the General Laws is hereby
2 amended by striking out section 18, as most recently
3 amended by section 14 of chapter 654 of the acts of
4 1953, and inserting in place thereof the following sec-
-5 tion:
6 Section 18. Except as provided in section seven Aof
7 chapter sixty-two, the state treasurer shall, on or before
8 April fifteenth in each year, distribute the amounts of
9 taxes on incomes under chapter sixty-two theretofore

10 collected by the commonwealth to the several cities and
11 towns in proportion to the state valuations, and shall,
12 on or before November twentieth in the same year, dis-
-13 tribute to such cities and towns in the same proportion,
14 the balance of such taxes collected after said April fif-
-15 teenth, after deducting a sum sufficient to reimburse the
16 commonwealth for the expenses incurred in the collec-
-17 tion and distribution of said income taxes and for such
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18 of said taxes as have been refunded under said chapter
19 sixty-two or section twenty-seven of this chapter during
20 said year, together with any interest or costs paid on ac-
-21 count of refunds, and after also deducting a further sum
22 determined by the commission to be the equivalent of
23 the tax derived from dividends of such foreign corpora-
-24 tions as are subject to tax upon their franchises payable
25 to the commonwealth under sections fifty-two A and
26 fifty-eight of chapter sixty-three, which shall be retained
27 by the commonwealth, and after deducting also such
28 amount as is to be taken from the proceeds of the in-
-29 come tax under chapter seventy and section seven A of
30 chapter seventy-one.

1 Section 3. Section 20 of chapter 58 of the General
2 Laws is hereby amended by striking out clause (4), as
3 appearing in section 1 of chapter 108 of the acts of 1937,
4 and inserting in place thereof the following:
5 (4) Five sixths of any sum then remaining shall be
6 distributed to the several cities and towns in proportion
7 to their state valuations, and one sixth shall be retained
8 by the commonwealth.

1 Section 4. Section 6of chapter 58A of the General
2 Laws, as most recently- amended by section 24 of chap-
-3 ter 654 of the acts of 1953, is hereby further amended
4 by striking out the first sentence and inserting in place
5 thereof the following sentence: The board shall have
6 jurisdiction to decide appeals under the provision of any
7 law wherein such jurisdiction is or may be expressly con-
-8 ferred.

1 Section 5. Chapter 59 of the General Laws is hereby
2 amended by striking out section 1, as most recently
3 amended by section 3 of chapter 186 of the acts of 1938,
5 and inserting in place thereof the following three sec-
-5 tions:
6 Section 1. The following words and phrases as used
7 in this chapter shall have the following meanings unless
8 the context otherwise requires:
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9 “Commission”, the state tax commission in the de
10 partment of corporations and taxation.
11 “Commissioner”, the commissioner of corporations
12 and taxation in the department of corporations and taxa-
-13 tion.
14 “Tangible personal property”, personal property hav-
-15 ing a visible, substantial existence and a value of its
16 own, excluding a written or printed paper recognized as
17 symbolic of an obligation or an interest in property,
18 even though ownership of such obligation or interest may
19 be transferred by the delivery of such paper.
20 Section lA. A tax shall be assessed annually in each
21 city and town on all property subject to taxation therein,
22 in the manner, and at the rate determined, as provided
23 in this chapter.
24 Section 18. A poll tax of two dollars shall be assessed
25 annually on every male inhabitant of the commonwealth
26 above the age of twenty, whether a citizen of the United
27 states or an alien.

1 Section 6. Chapter 59 of the General Laws is hereby
2 amended by striking out section 2, as most recently
3 amended by section 1 of chapter 459 of the acts of 1954,
4 and inserting in place thereof the following section:-—

5 Section 2. All real estate and tangible personal prop-
-6 erty situated within the commonwealth, and all tangible
7 personal property of the inhabitants of the common-
-8 wealth, wherever located, which is not within the com-
-9 monwealth, but which is not so situated in any other

10 state or country as to be subject to taxation therein, un-
it less expressly exempt, shall be subject to taxation under
12 this chapter; provided, however, that the tangible pcr-
-13 sonal property of a person having neither his domicile
14 nor a place of business in this commonwealth, which,
15 upon its being brought or shipped into this common-
-16 wealth, is forthwith stored in the original packages in a
17 licensed public storage warehouse, shall, while so stored,
18 be deemed to be in transit and not subject to taxation
19 under this chapter; but no portion of any warehouse
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20 which portion is owned or leased by a consignor or con-
-21 signee of the tangible personal property stored shall be
22 deemed a licensed public storage warehouse.

1 Section 7. Chapter 59 of the General Laws is hereby
2 amended by striking out section 3, as appearing in the
3 Tercentenary Edition, and inserting the following sec-
-4 tion:
5 Section S. Real estate for the purpose of taxation shall
6 include all land within the commonwealth and all build-
-7 ings and other things erected thereon or affixed thereto.
8 Mortgages upon buildings or other things, which with
9 the land upon which they are erected or to which they are

10 affixed are taxable as real estate as defined in this sec-
-11 tion, shall be deemed mortgages of real estate for the pur-
-12 pose of taxation under section eleven.

1 Section S. Chapter 59 of the General Laws is hereby
2 amended by striking out section 4, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the
4 following section:
5 Section 4- Personal estate for the purpose of taxa-
-6 tion under this chapter shall consist of all taxable tangible
7 personal property, including any property taxed sepa-
-8 rately from real estate on which it is erected or to which
9 it is affixed, in accordance with the provisions of this

10 chapter; but personal estate shall not include ships and
11 vessels taxable under section eight of this chapter or
12 section sixty-seven of chapter sixty-three.

1 Section 9. Section sof chapter 59 of the General
2 Laws is hereby amended by striking out lines 1 and 2,
3 as appearing in the Tercentenary Edition, and clause
4 First, as most recently amended by chapter 47 of the
5 acts of 1938, and inserting in place thereof the follow-
-6 ing: The following classes of property shall be exempt
7 from taxation under this chapter:
8 First, Property owned by the United States or any
9 agency or instrumentality of the United States so far as
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10 the taxation of such property is not permitted by the
11 constitution and laws of the United States.

1 Section 10. Section sof chapter 59 of the General
2 Laws is hereby amended by striking out clause Fifth, as
3 appearing in the Tercentenary Edition, and inserting in
4 place thereof the following:
5 Fifth, The real estate and tangible personal property
6 belonging to or held in trust for the benefit of incorpo-
-7 rated organizations of veterans of any war in which the
8 United States has been engaged, to the extent of one
9 hundred thousand dollars, if actually used or occupied

10 by such organization, and if the net income from said
11 property is used for charitable purposes; but it shall not
12 be exempt for any year in which such organization, or
13 the trustees holding for the benefit of such organization,
14 wilfully omit to file with the assessors the list and state-
-15 ment required by section twenty-nine.

1 Section 11. Section sof chapter 59 of the General
2 Laws is hereby amended by striking out clause Sixth, as
3 appearing in the Tercentenary Edition, and inserting in
4 place thereof the following:—-
5 Sixth, Real estate owned by or held in trust for a
6 regiment, corps, company or other organized unit of the
7 volunteer militia and used exclusively for military pur-
-8 poses, and tangible personal property owned by such an
9 organized unit of the volunteer militia and used by it

10 or its members exclusively for military purposes; but it
11 shall not be exempt for any year in which the trustee or
12 a competent officer of the organization owning such
13 property wilfully omits to file with the assessors the list
14 and statement required by section twenty-nine.

1 Section 12. Section sof chapter 59 of the General
2 Laws is hereby amended by striking out clause Thirteenth,
3 as appearing in the Tercentenary Edition, and inserting
4 in place thereof the following:
5 Thirteenth, Tangible personal property held by cities
6 towns, religious societies and cemeteries, whether in-
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7 corporated or unincorporated, or by the commonwealth
8 or by any corporation, for the perpetual care of graves,
9 cemetery lots and cemeteries, for the placing of flowers

10 upon graves, for the care or renewal of gravestones,
11 monuments or tombs, and for the care and maintenance
12 of burial chapels; but this exemption shall not apply to
13 any such personal property held by a cemetery corpora-
-14 tion which distributes any of the income or profits of its
15 business among its stockholders or members, nor shall
16 such property be exempt for any year in which the
17 holder thereof, wilfully omits to file with the assessors
18 the list and statement required by section twenty-nine.

1 Section 13. Section sof chapter 59 of the General
2 Laws is hereby amended by striking out clause Fifteenth,
3 as appearing in the Tercentenary Edition, and inserting
4 in place thereof the following:
5 Fifteenth, Tangible personal property of a credit
6 union incorporated under chapter one hundred and
7 seventv one.

1 Section 14. Section sof chapter 59 of the General
2 Laws is hereby amended by striking out clause Nine-
-3 teenth, as appearing in the Tercentenary Edition.

1 Section 15. Section sof chapter 59 of the General
2 Laws is hereby amended by striking out clause Twen-
-3 tieth, as most recently amended by section 1 of chap-
-4 ter 640 of the acts of 1951, and inserting in place thereof
5 the following;
6 Twentieth, The wearing apparel and farming utensils
7 of every person and the tools of his trade if a mechanic,
8 to any amount; and to an amount not exceeding a total
9 value of five thousand dollars in respect to all articles

10 hereinafter specified in this clause, his household furni-
-11 ture and effects, including jewelry, plate, works of art,
12 musical instruments, radios, television sets, and garage
13 or stable accessories, in storage in a public warehouse
14 kept and maintained under chapter one hundred and
15 five, or used or commonly kept in or about the dwelling
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16 of which he is the owner of record or for the use of which
17 he is obligated to pay rent, and which is the place of his
18 domicil, and boats, fishing gear and nets owr ned and
19 actually used by him in the prosecution of his business
20 if engaged exclusively in commercial fishing; provided,
21 that in the case of household furniture and effects the
22 combined exemption of husband and wife shall not ex-
-23 ceed five thousand dollars; and further provided, that
24 failure to comply with the provisions of section twenty-
-25 nine relative to the filing of a list of his personal estate
26 with the assessors shall not be a bar to an abatement of
27 the tax, if any, imposed upon such personal estate.

1 Section 16. Section sof chapter 59 of the General
2 Laws is hereby amended by striking out clauses Twenty-
-3 fourth, Twenty-fifth, Twenty-seventh, Twenty-eighth
4 and Twenty-ninth.

1 Section 17. Section sof chapter 59 of the General
2 Laws is hereby amended by striking out clause Thir-
-3 tieth, as appearing in the Tercentenary Edition, and in-
-4 serting in place therebf the following;
5 Thirtieth, Personal property of co-operative banks

1 Section 18. Section sof chapter 59 of the General
2 Laws is hereby amended by striking out clauses Thirty-
-3 first, Thirty-second, Thirty-third and Thirty-fourth.

1 Section 19. Section sof chapter 59 of the General
2 Laws is hereby amended by inserting after clause
3 Thirty-seventh, inserted by chapter 379 of the acts of
4 1953, the following two clauses:
5 Thirty-eighth, Property of, or held in trust for the
6 benefit of, a city or town assessing the tax under this
7 chapter, except as provided in section three A or by any
8 other general or special laws.
9 Thirty-ninth, Property of, or held in trust for the

10 benefit of a county, a city or town other than the city
11 or town assessing the tax under this chapter, or of a
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12 district, if used and occupied for public purposes, subject
13 to the provisions of sections six and seven, and except as
14 otherwise provided by general or special law.

1 Section 20. Section 11 of chapter 59 of the General
2 Laws, as most recently amended by chapter 175 of the
3 acts of 1939, is hereby further amended by striking out
4 the last sentence and inserting in place thereof the fol-
-5 lowing two sentences: Mortgagors of real estate shall
6 for the purposes of taxation under this chapter be deemed
7 the owners until the mortgagee takes possession. If the
8 first mortgagee is in possession, he shall be deemed sole
9 owner; and any other mortgagee in possession shall be

10 deemed joint owner with prior mortgagees

1 Section 21. Sections twelve, thirteen and fourteen
2 of chapter fifty-nine of the General Laws, as appearing in
3 the Tercentenary Edition are hereby repealed.

1 Section 22. Chapter 59 of the General Laws is
2 hereby amended by striking out section 18, as most
3 recently amended by section 2 of chapter 362 of the
4 acts of 1936, and section 19, as most recently amended
5 by chapter 143 of the acts of 1945, and inserting in
6 place thereof the following three sections:
7 Section 18. The city or town in which taxable per-
-8 sonal estate shall be assessed for taxes shall be de-
-9 termined as follows:

10 (1) Except as otherwise provided, all taxable per-
il sonal estate, including that taxable to persons not in-
-12 habitants of the commonwealth, which is situated in
13 any city or town in the commonwealth on January
14 first, shall be assessed in the city or town in which it
15 is situated on that date.
16 (2) All taxable personal estate situated in the com-
-17 monwealth on January first, the location of which in
18 a particular city or town therein on said date is a tem-
-19 porary location only shall, if the owner is an inhabitant
20 of the commonwealth be assessed to him in the city or
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town of which he is an inhabitant on January first;
and if the owner is not an inhabitant of the common-
wealth but any other person taxable for such personal
estate is an inhabitant of the commonwealth it shall be
assessed to such other person in the city or town of
which he is an inhabitant on January first; if neither
the owner nor any other person taxable for such per-
sonal estate is an inhabitant of the commonwealth on
January first, it shall be assessed to any person taxable
for it in the city or town in which it is located on
January first.

21
99

23
24
25
26
27
28
29
30
31

(3) All taxable personal estate owned by an in-
habitant of the commonwealth which is not within the
commonwealth on January first, wherever located,
which is not so situated in any other state or country
as to be subject to taxation therein, shall be taxed by
the assessors of the city or town of which the owner is
an inhabitant on that date.

32
33
34
35
36
37
38

Section 19. All taxable personal estate, within or
without the commonwealth shall be assessed to the
owner, except as provided in section nineteen A and the
following clauses:

39
40
41
42

(1) Machinery employed in any branch of manu-
facture or in supplying or distributing water, including
machines used or operated under a stipulation provid-
ing for the payment of a royalty or compensation in the
nature of a royalty for the privilege of using or operat-
ing the same, and all tangible personal property within
the commonwealth leased for profit, or, in the case of
domestic business and foreign corporations as defined
in section thirty of chapter sixty-three, machinery used
in the conduct of the business, shall be assessed to the
owner or any person having possession of the same on
January first.

43
44
45
46
47
48
49
50
51
52
53
54
o5
56

(2) Personal property of deceased persons, before
the appointment of an executor or administrator, shall
be assessed in general terms to the estate of the de-
ceased, and the executor or administrator subsequently
appointed shall be liable for the tax so assessed as
though assessed to him.

57
58
59
60
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(3) Personal property of joint owners or tenants in
common, other than partners, may be assessed to one
or more of such owners, and any person so assessed shall
be liable for the whole tax.

61
62
63
64

(4) Underground conduits, wires and pipes laid in
public ways, except such as are owned by a street
railway company, and poles, underground conduits and
pipes, together with the wires thereon or therein, laid
in or erected upon private property or in a railroad
location by any corporation, except poles, under-
ground conduits, wires and pipes of a railroad corpora-
tion laid in or erected upon the location of such rail-
road, and except poles, underground conduits, wires
and pipes laid in or erected upon any right of way
owned by a street railway company, shall be assessed
to the owners thereof in the towns where laid or erected.

65
66
67
68
69
70
71
72
73
74
SO
76

(5) Partners, whether residing in the same or dif-
ferent towns, shall be jointly taxed under their firm
name, for all tangible personal property belonging to
the partnership, except ships and vessels used in or de-

t 1

78

79
80

signed for use in carrying trade or commercial fishing,
in the place where such property is situated. Each
partner shall be liable for the whole tax.

(6) Personal property mortgaged or pledged shall be
assessed to the owner or to the mortgagee or pledgee
in actual physical possession thereof on January
first.

81
82
83
84
85
86
su

Section 19A. Ships or vessels, other than yachts and
other pleasure craft, owned by a partnership, shall be

88
89

assessed to the several partners in their places of
residence, if within the commonwealth, proportionally
to their interests therein; but the interests of the
several partners residing without the commonwealth
shall be assessed to the partnership in the place where
its business is carried on.

90
91
92
93
94
95

1 Section 23. Section twenty-four of chapter fifty-nine
2 of the General Laws, as appearing in the Tercentenary
3 Edition, is hereby repealed.
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1 Section 24. Chapter 59 of the General Laws is hereby
2 amended by striking out section 29, as most recently
3 amended by section 34 of chapter 254 of the acts of
4 1933, and inserting in place thereof the following sec-
-5 tion:
6 Section 29. The assessors of the several cities and
7 towns before making an assessment shall give season-
-8 able notice to all persons subject to taxation in their
9 city or town of their intention to do so. The notice
10 shall be posted in one or more public places in the city
11 or town, or shall be given in some other sufficient man-
-12 ner, and shall require the persons referred to in the fol-
-13 lowing clauses of this paragraph to file with the assessors
14 within the times prescribed, the true lists, and statement
15 or information described in such clauses:
16 (1) All residents subject to taxation in the city or
17 town to file with the assessors before a date specified in
18 the notice a true list containing the items required by
19 the commissioner in the form prescribed by him under
20 section five of chapter fifty-eight of all their polls and
21 tangible personal property not exempt from taxation.
22 (2) All non-residents and foreign corporations subject
23 to taxation in the citj? or town to file with the assessors,
24 within the time and in the form prescribed in clause (1),
25 a true list of all their tangible personal property in the
26 city or town not exempt from taxation and, if the notice
27 so requires, the list shall include their real estate sub-
-28 ject to taxation in the city or town.
29 (3) All persons, except corporations making returns to
30 the commissioner of insurance as required by section
31 thirty-eight of chapter one hundred and seventy-six, en-
-32 titled to an exemption of real estate or tangible personal
33 property under clauses third, fifth, sixth, thirteenth of
34 section five, to file with the assessors before a date
35 therein specified, which shall not be later than April
36 first following, true lists containing the items required
37 by the commissioner in the form prescribed by him un-
-38 der section five of chapter fifty-eight, of all real estate
39 and tangible personal property for which exemption is
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40 claimed under any of said clauses of section five, owned
41 or held by them on January first preceding, or on the
42 last day of the preceding fiscal year of any corporation
43 so filing electing to use that date. The notice shall also
44 require persons claiming exemption under clause third
45 of section five to include in the list filed by them a state-
-46 ment of their receipts and expenditures during the year
47 preceding said January first, or said last day of the
48 fiscal year of such corporation, and shall require per-
-49 sons claiming exemption under clauses fifth, sixth and
50 thirteenth of said section to include therein such infor-
-51 mation as to the use of the property for which exemption
52 is claimed under said clauses fifth, sixth or thirteenth,
53 as is required to determine the right to the exemption
54 provided for by any of said clauses.
55 The assessors may require from any person claiming
56 an exemption from taxation under clause seventeenth
57 or eighteenth of section five a full list of all his property
58 both real and personal and from any person claiming an
59 exemption under clause twenty-second a full list of all
60 his real estate.
61 Every list and statement filed under the provisions of
62 this section shall contain a written declaration signed by
63 the person required to file the list, that the list and the
64 statements made therein are made subject to the penal-
-65 ties of perjury.

1 Section 25. Section 31 of chapter 59 of the Gen-
-2 eral Laws, as appearing in the Tercentenary Edition, is
3 hereby repealed.

1 Section 26. Section 34 of chapter 59 of the General
2 Laws, as appearing in the Tercentenary Edition, is here-
-3 by repealed.

1 Section 27. Section 41 of chapter 59 of the General
2 Laws, as most recently amended by chapter 654 of the
3 acts of 1953, is hereby further amended by striking out
4 the first sentence and inserting in place thereof the fol-
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5 lowing sentence: Every telephone or telegraph com-
-6 pany owning any property required to be valued by the
7 commission under section thirty-nine shall annually, on
8 or before a date determined by the commission but in
9 no case later than March first, make a return to the

10 commission containing a written declaration, signed by
11 its treasurer, that the return is made under the penalties
12 of perjury.

1 Section 28. Chapter 59 of the General Laws is hereby
2 amended by striking out section 49, as most recently
3 amended by section 3 of chapter 112 of the acts of 1948,
4 and inserting in place thereof the following section:
5 Section J±9. The assessors, except those of Boston, on
6 or before July first, nineteen hundred and fifty-five, and
7 in every third year thereafter, shall deposit in the office
8 of the commissioner, a copy of the assessors’ valuation
9 books of each such year. Each such copy shall be ac-

-10 companied by a written declaration, signed by them,
11 that such copy is a true copy and that they so state un-
-12 der the penalties of perjury. Compliance with this sec-
-13 tion, in such year, shall not excuse the assessors from
14 filing a separate copy of the table of aggregates required
15 annually under section forty-seven.

1 Section 29. Chapter 59 of the General Laws is
2 hereby amended by striking out sections 64 and 65,
3 as most recently amended, respectively, by sections 5
4 and 6 of chapter 621 of the acts of 1945, and inserting
5 in place thereof the following section:
6 Section 64A. A person aggrieved by the action of
7 the assessors on an application to them for the abate-
-8 ment of a tax shall have a right of appeal therefrom, as
9 provided in this section, and the proceedings on such

10 an appeal shall be governed by the following clauses:
11 (1) A person aggrieved by the refusal of the assessors
12 to abate, or by the inaction deemed as provided in clause
13 (2) to be a denial by the assessors of an application for
14 an abatement of, (a) a tax on personal property at
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15 least one half of which has been paid, or (6) a tax of
16 not more than one thousand dollars on a parcel of
17 real estate, or (c) a tax of more than one thousand dol-
-18 lars on a parcel of real estate which tax either has been
19 paid or on account of which there has been paid a sum
20 not less than the amount which would be assessable in
21 the year of assessment of the tax upon a valuation
22 equal to the average of the valuations of said parcel,
23 as reduced by reason of abatements, if any, for the
24 three years next preceding said year, may claim an
25 appeal therefrom.
26 (2) Whenever a board of assessors fails, except with
27 the written consent of the applicant, to act upon an
28 application in writing for the abatement of a tax which
29 is pending before it, prior to the expiration of three
30 months from the date of the filing of the application
31 it shall then be deemed to be denied.
32 (3) The assessors shall have no further authority to
33 act on an application for an abatement of a tax after
34 their refusal to abate the tax or after the application
35 is deemed to be denied as provided in clause (2), except
36 that during the period allowed for the taking of an
37 appeal the assessors may by agreement with the ap-
-38 plicant abate the tax in whole or in part in final settle-
-39 ment of said application, and shall also have authority
40 to abate, in whole or in part, any tax as to winch an
41 appeal has been seasonably taken, as provided in this
42 section to either the county commissioners or the ap-
-43 pellate tax board, at any time before the final decision
44 on the appeal.
45 (4) An appeal under this section shall be taken within
46 three months after receiving the notice provided for in
47 section sixty-three, or within three months after the
48 time when the application for abatement is deemed to
49 be denied as provided in clause (2).
50 (5) An appeal under this section may be taken either
51 to the appellate tax board, or, except in Suffolk county,
52 to the county commissioners of the county in which the
53 town imposing the tax is located, by the filing of a
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petition with the appellate tax board as provided in
chapter fifty-eight A, or by filing a complaint with the
clerk of the county commissioners, as the case may be.
A town may elect to have a complaint to the county
commissioners determined by the appellate tax board
as provided in clause (6).

54
55
56
57
58
59

(6) If an appeal is taken under this section to the
county commissioners, upon the filing of the complaint
the clerk shall forthwith transmit a certified copy of
such complaint to the assessors of the town concerned.
The assessors, or the city solicitor or town counsel, may
within thirty days after receipt of said copy, give notice
to said clerk and to the complainant that the town elects
to have the appeal heard and determined by the ap-
pellate tax board. The clerk of the county commis-
sioners shall thereupon forward all papers with respect
to such complaint then in the file of the county com-
missioners to the clerk of the appellate tax board.
Upon the transfer of the complaint to the appellate
tax board the clerk thereof shall send notice by regis-
tered mail to the complainant that such complaint
has been transferred, and the complainant shall, within
ten days after receiving such notice, pay to said board
the entry fee required by section seven of chapter
fifty-eight A.

60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
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78
79 (7) An appeal to the appellate tax board under this

section, or a complaint transferred to the appellate tax
board from the county commissioners as provided in
clause (6), shall be heard and determined by said board
in the manner provided by chapter fifty-eight A.

80
81
82
83

(8) If upon hearing of a petition or complaint under
this section it appears that the petitioner or the com-
plainant has complied with all applicable provisions of
law, and the appellate tax board finds, or the county
commissioners find, that the property has been over-
rated and that the petitioner or complainant is duly
entitled to an abatement, said board or commissioners,
as the case may be, may, subject to the provisions of
clause (9), grant him such reasonable abatement as

84
85
86
87
88
89
90
91
92
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93 justice may require, and shall enter an order directing
94 the treasurer of the town to refund said amount, if the
95 tax sought to be abated has been paid, together with all
96 charges and interest at four per cent on the amount of
97 the abatement from the date of the payment of the tax.
98 The appellate tax board or the county commissioners
99 may make such order with respect to the payment of

100 costs as justice may require.
101 (9) The restrictions imposed by section sixty-one on
102 the granting of abatements by assessors if the lists re-
-103 quired by section twenty-nine were not brought in
104 within the time specified in the notice required by said
105 section twenty-nine shall be applicable to the granting
106 of abatements under this section by the appellate tax
107 board or the county commissioners.

1 Section 30. Chapter 00 of the General Laws is hereby
2 amended by striking out section 91, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the
4 following section;
5 Section 91. When any foreign corporation or non-
-6 resident person, doing business in the commonwealth,
7 shall for sixty days neglect, refuse or omit to pay a tax
8 lawfully assessed and payable, the superior court shall
9 have jurisdiction in equity, on petition of the collector

10 of taxes of the town where the tax is assessed, to restrain
11 said corporation or person from doing business in the
12 commonwealth until said tax, with all incidental costs
13 and charges, shall have been paid. Service of process
14 upon any such petition may be made by an officer duly
15 qualified to serve process, by leaving a duly attested
16 copy thereof at the place where the business is carried on.

1 Section 31. Section lof chapter 62 of the General
2 Laws is hereby amended by striking out clause Second
3 of subsection (a), as appearing in the Tercentenary Edi-
-4 tion, and inserting in place thereof the following clause: -
5 Second, Bonds, notes and certificates of indebtedness
6 of the United States; and bonds and certificates of in-
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7 debtedness of the commonwealth issued since January
8 first, nineteen hundred and six; and bonds, notes and
9 certificates of indebtedness of any county, city, town,

10 fire district, water district, light district, improvement
11 district or regional school district, in the commonwealth,
12 issued on or after May first, nineteen hundred and eight,
13 stating on their face that they are exempt from taxation
14 in Massachusetts.

1 Section 32. Subsection (5) of section sof chapter 62
2 of the General Laws, as most recently amended by sec-

3 tion 4 of chapter 679 of the acts of 1954, is hereby further
4 amended by striking out the fifth sentence, so as to read
5 as follows:
6 (6) The excess of the income derived from professions,
7 employment, trade or business as defined in section six
8 over the exemption provided in the second or third sen-
-9 tence of this subsection, whichever is applicable, shall be

10 taxed at the rate of one and one half per cent per annum.
11 In the case of a single person or a married person filing
12 a separate return the exemption allowable under this sub-
-13 section shall be two thousand dollars. In the case of a
14 husband and wife filing a joint return the exemption al-
-15 lowable under this subsection shall be an amount equal
16 to the sum of two thousand dollars and the income as
17 defined in section six of the spouse having the smaller
18 such income but in no event shall the exemption exceed
19 four thousand dollars. In determining such income the
20 rental value of living quarters furnished any individual
21 as part of his compensation shall be included. Retire-
-22 ment allowances, however described, from the common-
-23 wealth or any county, city, town or district thereof, or
24 from any person, if not exempt by law, and interest re-
-25 ceived in the course of business by persons subject to the
26 provisions of sections seventy to eighty-five, inclusive,
27 of chapter one hundred and forty, shall be taxed under
28 this subsection.

1 Section 33. Chapter 62 of the General Laws is hereby
2 amended by striking out section 22, as most recently
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3 amended by section 1 of chapter 648 of the Acts of 1954,
4 and inserting in place thereof the following section:
5 Section 22. Every individual inhabitant of the com-
-6 monwealth, including every partnership, association or
7 trust, whose annual income from all sources exceeds two
8 thousand dollars, shall annually make a return of his en-
-9 tire income, except income derived (a) from rentals of

10 real estate, including reasonable amounts charged on ac-
-11 count of services, facilities or utilities furnished tenants
12 of said real estate provided that said services, facilities
13 or utilities are related directly to the business of renting
14 real estate, or gains from the sale or exchange of real es-
-15 tate which is used as the principal residence of the tax-
-16 payer; (6) from dividends exempt from taxation under
17 section one; (c) from interest which is excepted by clauses
18 first, second and fifth of subsection (a) of section one
19 from the tax imposed by said section; (d) from loans
20 secured exclusively by duly recorded mortgage of real
21 estate, taxable as real estate, situated in the common-
-22 wealth, to an amount not exceeding the assessed value
23 of the mortgaged real estate less the amount of all prior
24 mortgages. Every other individual inhabitant, includ-
-25 ing every partnership, association or trust, who receives
26 income taxable under section one or subsection (a) or
27 (c) of section five shall make an annual return of such
28 taxable income.
29 Where a husband and wife were at the close of the
30 preceding calendar year married and not separated by a
31 decree of divorce or separate maintenance, either may
32 join with his or her spouse in filing a return in which the
33 combined aggregate income, losses and exemptions of
34 both spouses is included. Such a return shall be known
35 as a joint return, and each spouse shall be jointly and
36 severally liable for the entire tax.

1 Section 34. Section 30 of chapter 63 of the General
2 Laws is hereby amended by striking out subdivision (6)
3 of paragraph 3, as appearing in the Tercentenary Edi-
-4 tion, and inserting in place thereof the following:
5 ( b) Securities, the income of which, if any, if received



[Jan.HOUSE No. 2654.26

6 by a natural person resident in this commonwealth,
7 would not be liable to taxation, except shares in vol-
-8 untary associations, trusts and partnerships.

1 Section 35. Section 30 of chapter 63 of the General
2 Laws is hereby amended by striking out the first sen-
-3 fence of subdivision (b ) of paragraph 4, as most recently
4 amended by section 1 of chapter 237 of the acts of 1934,
5 and inserting in place thereof the following sentence:
6 Securities held in the commonwealth, the income of
7 which, if any, if received by a natural person resident
8 therein, would not be liable to taxation, except shares in
9 voluntary associations, trusts and partnerships.

1 Section 36. Chapter 63 of the General Laws is hereby
2 amended by inserting after section 68A, as most re-
-3 cently amended by section 6 of chapter 515 of the acts
4 of 1954, the following section: —•

5 Section 688. Every return required by this chapter
6 shall contain or be verified by a written declaration that
7 it is made under the penalties of perjury.

1 Section 37. Section lof chapter 64A of the General
2 Laws, as most recently amended by section 1 of chap-
-3 ter 414 of the acts of 1951, is hereby further amended by
4 adding at the end the following paragraph:
5 (■i) “ Highway ” shall include any public highway, way
6 dedicated to public use, or way under the control of park
7 commissioners or a body having like powers.

1 Section 38. Section sof chapter 64A of the General
2 Laws, as most recently amended by section 73 of chap-
-3 ter 654 of the acts of 1953, is hereby further amended by
4 adding at the end thereof the following sentence: A
5 distributor shall be reimbursed by the commonwealth
6 for any overpayment of tax determined by the state tax
7 commission or by the decision of the appellate tax board
8 under this section or section four, and the state treasurer
9 shall pay such overpayment to the distributor without

10 specific appropriations by the general court.
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(Explanatory notes pertaining to the respective sections of the proposed act
contained in this report and designated Appendix A.)

Early in the history of Massachusetts, it was the regular practice to
“grant” taxes by annual acts, each of which contained all of the provi-
sions of law then in force in respect to assessment, exemption and liability
to taxation. In the course of time, the system of taxing was covered by
permanent enactments but the “state tax” was still imposed annually. A
state tax has, however, not been imposed since 1946 and it seems likely
that such a tax may never be imposed again.

The process of imposing a state tax originally consisted of computing
the amount required to meet appropriations of the General Court, de-
ducting therefrom the revenues of the commonwealth from excise and
other sources and apportioning the balance among the several cities and
towns according to their respective aggregate valuations as determined
by their assessors. Due to changes made in taxing intangibles and also
to a natural desire on the part of the assessors to lower the valuation of
the property of their cities and towns because of the fact that other bur-
dens were assessed in the same proportion as the state tax, the property
valuations were eventually thrown completely out of line. Accordingly,
by 1881, 163, the tax commissioner was directed to report biennially an
equalization and apportionment for the purpose of the state tax which
was based not only on the property valuations of the several cities and
towns but also on a computation of the equivalent value indicated by the
shares of each city and town of the receipts from certain corporation taxes.
In more recent years the commissioner was authorized to disregard the
assessors’ valuation of the property subject to local taxation and to sub-
stitute his own. (See 1911, 366, but cf. 1914, 689.) Using as a basis the
information in the commissioner’s report and any other information avail-
able, the General Court established by statute the valuation of the aggre-
gate taxable property in the several cities and towns in the several coun-
ties, and the proportion of each one thousand dollars of any state tax
which each city and town would be obliged to pay. The state tax was
imposed on them in the same proportion as their valuation. Within re-
cent years the apportionment made for the purpose of distributing the
burden of the state tax has been more and more used by reference as the
measure of apportioning some other burdens and some distributions. Con-
sequently whenever cities and towns were to bear burdens or to receive
distributions under the former law in proportion to the State tax, the

Appendix B.

Section 1.
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same result would be reached if they were to bear burdens or to receive
distributions in proportion to the state valuation established as contem-
plated by G. L, c. 58, §§ 9 and 10, and the references to proportions in
the state tax could be dispensed with and references to the state valua-
tion substituted. Thus, in the future no difficulty would arise from a
failure to impose a state tax.

The commissioner of corporations and taxation in preparing the report
required by G. L. c. 58, § 9 is required to include therein the values indi-
cated by the shares of each city and town of the receipts from the corpo-
rate franchise tax and the so-called excise tax. Notwithstanding that no
method of compution is prescribed, the commissioner has developed the
practice of computing these values by “capitalizing” such receipts. The
inclusion of these values became necessary because of the fact that stock
of corporations was exempted from the property tax and was indirectly
reached by means of these corporation taxes. The committeerecommends
that the method of “capitalizing” such receipts actually used by the com-
missioner be given statutory standing by being expressly authorized in
this section, and that the mathematical process of “capitalization” be
specifically set forth.

The change effected by the proposed amendment to this section is that
the words “the amounts of the last preceding state tax imposed upon
them” are replaced by the words “their state valuations”. See the com-
prehensive note pertaining to the proposed revision of sections 9 and 10 of
this chapter.

Section 3

This clause is changed by deleting the words “the amounts of the last
preceding state tax imposed upon them”, and inserting in place thereof
the words “their state valuations”. The notes appended to and referred
to in the two preceding sections of this act explain the reasons for such
changes.

Section 4

This section presently enumerates the various sections under which
appeals may be taken to the appellate tax board. Inasmuch as each one
of the sections enumerated expressly confers upon the board jurisdiction
to decide appeals thereunder, it is recommended that the part of the
sentence in this section containing the enumeration be omitted as dupli-
cative.

See the note to section 8 of this act

See the note to section 8 of this act

Section 2.

Section 5,

Section 6,
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See the note to section 8 of this act

General. The revision of G. L. c. 69 has presented more problems
than are found in any of the other chapters relating to taxation. This
chapter relates to what remains of the general property tax, which is the
only one of our present taxes that has been applied for more than a
century. This tax has been continued since the earliest colonial days,
and, in fact, many of its provisions were brought over by the colonists
and can be found in the laws of Elizabethan England. While no objec-
tion is to be had to these provisions merely because of their antiquity, in
many cases the substance of these laws has become inapplicable under
modern conditions.

In some instances a broad principle of taxation regarded as fundamental
in earlier times has been gradually riddled with exceptions until finally,
in actual application, nothing remains of the original principle. Yet the
principle is still stated in one section of the chapter as unequivocally in
force, although throughout this and other chapters are exceptions which
completely nullify the principle. By stating in a single section the con-
trolling principle as it is now applied, the tax law is made clearer, and the
provisions containing the separate but all-inclusive exceptions can be
dispensed with. (See, e.g., our note to section 31, infra.)

Section 1. This recommended section containing definitions is new.
In many sections of tins and subsequent chapters reference is made to the
commission and the commissioner without further explanation. An in-
terested person encountering such references in this or one of the later
chapters containing the tax laws might not think of looking at sections 1
and 2 of G. L. c. 58 and thus might be at a loss to know exactly what the
terms mean. It seems essential, therefore, to include a new section de-
fining these terms so as to avoid the pitfalls for “the plain citizens who
are elected assessors from time to time in the various municipalities.”
(Rugg, C.J., Hemenway v. Milton, 217 Mass. 230, 233.)

A definition of tangible personal property is even more useful to an
understanding and application of the provisions of G. L. c. 59. The
definition proposed achieves such usefulness by directly defining tangible
personal property and specifically excluding certain material evidences of
such intangibles as choses in action.

Section IA. This recommended section is new. From the time that
the annual tax acts were superseded in large part in 1785 and their pro-
visions embodied in the Revised Statutes of 1836, there has been no
specific provision that the property tax should be assessed, and should be
assessed annually in each city or town, as there is in the case of the poll
tax. It is recommended, therefore, that this provision be inserted at the
beginning of the provisions relating to this form of tax.

Section 7.

Section 8.
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Section 18. This section repeats the provisions of the present sec-
tion 1, deleting, as it is no longer necessary, the reference to the year 1939.

Section S. This section is to be construed in the light of “tangible
personal property” in the new first section recommended for this chapter.
It will be noted that the proviso added by section 1 of chapter 459 of
the Acts of 1954 has been incorporated in the proposed revision of the
section.

The proposed section has been considerably modified from its present
form (chapter 59, § 2) because of (1) decisions of the Supreme Court of
the United States with respect to the taxing jurisdiction of the several
States, and (2) the enactment of statutes in this Commonwealth removing
intangible personal property in all of its forms from the direct property
tax roll.

The Supreme Court of the United States has held several times that
a State has no powder to tax tangible property belonging to one of its
own inhabitants if such property is located with a certain degree of
permanence in another State, but that a State may tax such property so
located within its limits even though owned by a non-resident. Union
Refrigerator Transit Co. v. Kentucky, 199 U. S. 194; Frick v. Pennsyl-
vania, 268 U. S. 473. On the other hand, tangible personal property
may be taxed at the domicile of the owner, even if it is not kept in the
State in which he lives, if it is not kept in any other State with a suf-
ficient degree of permanence to acquire a taxable situs there. City Bank
Farmers Trust Co. v. Schnader, 293 U. S. 112.

With respect to intangible personal property which is ordinarily taxable
at the domicile of the owner, the Committee is of the opinion that all
known forms of such property belonging to inhabitants of the Common-
wealth have been freed from liability to the direct property tax either
because such property is exempt from all taxation, or because it is reached
indirectly by the income tax or corporate excise tax. Although it is
possible for intangible property owned by non-residents to acquire a
“business situs” in this Commonwealth so as to be constitutionally sub-
ject to taxation here under the present § 2 of chapter 59, such property
has never been taxed by this Commonwealth because there is no provision
of law which prescribes where and to whom such tax is to be assessed.

It is unnecessarily confusing for the basic provisions of the tax law'
to declare that all forms of personal property are subject to the direct
property tax despite the fact that such provision is completely nullified
in its application to intangible property by exemptions widely scattered
throughout the tax laws.

Section 3. The change recommended in this section is confined to a
correction of the references presently contained in the section, in view
of the fact that hereinafter it is proposed to revise section 11 and repeal
sections 12, 13 and 14.

Section 4- The provisions of the present section 4 are omitted as un-
necessary, in view of the recommended definition of tangible personal
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property in section 1, and the fact that under the recommended revision
intangibles are expressly excluded from the direct property tax.

A new section 4 is recommended so as to directly define personal estate
on the basis of taxable tangible personal property, with the specific
exception of ships and vessels under G. L. c. 59, § 8 and G. L. c. 63, § 67.

The effects of the proposed amendments are (1) to add the words
“under this chapter” to the introductory paragraph and (2) to include
property owned by any agency or instrumentality of the United States
in the exemption and to substitute the phrase “not permitted by the con-
stitution and laws of the United States ” for the present wording.

The addition of the phrase “under this chapter” is considered neces-
sary to avoid the impression that the classes of property listed in this
section are exempt from any taxation whatsoever. The exemptions
apply only to taxation under chapter 59, since many classes of property
listed in this section are taxable under other provisions of law.

Clause First, as it now reads, is somewhat obscure because it is not
entirely clear whether the word “constitutionally” means “by the con-
stitution” or “by constitutional legislation”.

There has been no relaxation in the rule that a state has no power to
tax the property of the United States. United States v. Allegheny County,
322 U. S. 174 (commonly referred to as “the Mesta Case”). However,
where private interests were so preponderant that all the United States
held was a naked title or a nominal interest, the whole value was taxable
to the beneficial owner. Northern Pacific Railway Co. v. Myers, 172
U. S. 589. Nexo Brunswick v. United States, 276 U. S. 547. Therefore,
it is considered necessary to retain the provisions of the amendment
made by 1938, 47.

Although it has been the design of this section to include exemptions
based on constitutional requirements as well as those granted as a matter
of policy, there has never been any reference in the statute to the exemp-
tion of agencies and instrumentalities of the United States. (See G. L.
c. 59, § 5, Clause Twenty-fourth relating to United States Bonds.)

It has been settled law since the decision in McCulloch v. Maryland,
4 TVheat. 316, in 1819, that discriminatory taxation of federal instru-
mentalities by states was unconstitutional. In the course of time this
principle became hardened to one of complete immunity from all forms
of state taxation of all instrumentalities and agencies of the federal gov-
ernment, even in the absence of any congressional legislation on the sub-
ject. See for example Farmers & Mechanics Savings Bank v. Minnesota,
232 U. S. 516, 525, 526; Johnson v. Maryland, 254 U. S. 51, 55, 56 and
the cases cited in note 1 on page 176 of the Mesta case.

In more recent years the doctrine of implied immunity has been sharply
curtailed and implied immunity will no longer be recognized except in
case of discriminatory taxation or actual impairment through the ex-

Section 9
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cessive burden of the tax, of the ability of the agency to perform its serv-
ices to the government. See, in addition to the cases cited in note 2
on page 177 of the Mesta case, Metcalf v. Mitchell, 269 U. S. 514, 526;
Penn Dairies v. Milk Control Commission, 318 U. S. 261, 269; Oklahoma
Tax Commission v. United States, 319 U. S. 598, 610; Smith v. Davis,
323 U. S. Ill; Oklahoma Tax Commission v. Texas Co., 336 U. S. 342.

However, nothing in the newly established limitation of implied im-
munity impairs the power of Congress, by express legislation to exempt
the agencies and instrumentalities of the United States from state taxa-
tion altogether, or to prescribe limitations upon the methods or rates of
taxation of such agencies and instrumentalities by the states. Pittman
v. Horne Owners Loan Corporation, 308 U. S. 21, 33; Federal Land Bank
of St. Paul v. Bismarck Lumber Co. et al., 314 11. S. 95, 102; Cleveland v.
United States, 323 U. S. 329; Oklahoma Tax Commission v. Texas Co.,
336 IT. S. 342.

It would seem, therefore, that the recommended form of the paragraph
is appropriate.

The change suggested in Clause Fifth is to change the words “personal
estate” to “tangible personal property”. Although the words “and if
the net income of said property is used for charitable purposes” could be
construed as referring to the income of intangible personal property, they
can also have reference to the income of real estate and tangible personal
property, and in view of the limitation of the exemption to SlOO,OOO may
well have been intended to refer to such property and therefore they are
not deleted.

The present provision of Clause Sixth, that the property referred to
shall be exempt only in years in which the list and statement required
under G. L. c. 59, § 29 is brought in, is changed to agree with the wording
of paragraph (6) of Clause Third; and of Clause Fifth, that the property
shall not be exempt for any year in which there is a wilful omission to
file the list and statement. It seems clear that there w:as no intention to
make the entirely different conditions for the exemptions which result
from the present slight difference in wording.

The only change suggested for Clause Thirteenth is the same as that
suggested as to the filing of a list and statement under section 29, of
General Laws, chapter 59, which is suggested be made in Clause Sixth,
suvra.

The change suggested is the deletion of the reference in Clause Fif-
teenth to capital stock of credit unions, and is suggested because it is

Section 10.

Section 11

Section 12

Section 13
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proposed that tangible personal property only be subject to taxation
under General Laws, chapter 59.

This clause is considered no longer necessary. Under the recommended
revision of provisions of chapter 59, tangible personal property situated
in another place is no longer taxable under this chapter and the exemption
of such property is unnecessary.

The change suggested in this clause is the deletion of the reference to
“cash on hand”, since it is proposed that tangible personal property
only be subject to taxation under G. L. c. 59. The reference to G. L.
c. 59, § 61, is deleted because that section does not, as stated, require the
filing of a list; the requirement is imposed by G. L. c. 59, § 29.

These clauses presently contain exemptions from the property tax of
certain intangible choses in action. Inasmuch as it has been recommended
that c. 59, § 2 be amended so that the property tax will no longer be ap-
plicable to intangibles, the exemptions will be no longer necessary and
the striking out of these clauses is recommended.

The reference to capital stock is deleted from this clause for the reason
stated in the preceding note. See, e.g., the change recommended in
Clause Fifteenth, suvra.

18.

lee the note to section 16 of this act

The new clauses recommended follow the principle of implied exemp-
tions as set forth in many Massachusetts decisions. Property of a county,
city, town or district located in another county, city, town or district
and used for public purposes is not taxable by such other county, city,
town or district. Wayland v. Middlesex County Commissioners, 4 Gray
500; Somerville v. Waltham, 170 Mass. 160; Miller v. Fitchburg, 180
Mass. 32; Chelsea v. Treasurer and Receiver General, 237 Mass. 422.

However, one municipal corporation may tax the property of another
such corporation within its jurisdiction if such property is leased for
profit. Essex County v. Salem, 153 Mass. 141.

A municipal corporation cannot assess to itself a tax upon property
which it owms, how'ever it is used. Rossire v. Boston, 4 Allen 57; Massa-

ection 14

Section 15

Section 16.

ection 17

ectio:

Section 19
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chuselts General Hospital v. Boston, 212 Mass. 20; Collector of Norton v
Oldfield, 219 Mass. 374; Stoneham v. Boston, 263 Mass. 255.

Inasmuch as the implied exemption of public service corporations has
been made express by Statute (G. L. c. 59, § 3B) and provision has been
made for the taxation of the property of cities and towns not used for
public purposes (G. L. c. 59, § 3A), it is recommended that the exemption
of political subdivisions of the commonwealth as set forth in the decisions
be stated expressly.

Since only cities and towns assess taxes under G. L. c. 59, it is only
necessary to refer to cities and towns in the exemption based on mere
ownership, stated in the proposed Clause Thirty-eighth. In proposed
Clause Thirty-ninth a reference is included to the provisions of G. L.
c. 59, §§ 6 and 7, which provide for certain payments in lieu of taxes
on certain publicly owned property, and the general exception will apply
to statutes such as G. L. c. 58, § 17A, which provides for the assessment
of certain county property.

Section 20.

Under G. L. c. 59, § 11 as it now reads, mortgagors of real estate are
deemed the owners for the purpose of taxation until the mortgagee takes
possession, except as provided in sections 12-14, inclusive. Under the
general property tax as originally in force, mortgaged real estate was
taxed as real estate to the mortgagor withoutany deduction on account of
the mortgage; and the mortgage, or the debt which it secured, was taxed
to the mortgagee as intangible personal property. The provisions of sec-
tions 12-14 were originally enacted by 1881, 304 for the purpose of abol-
ishing this form of double taxation. Under these provisions a mortgage
of real estate was to be taxed to the mortgagee as real estate, and the in-
terest of the mortgagor, commonly called the “equity”, was to be taxed
to the mortgagor as real estate, thus avoiding double taxation.

By 1882. 175, however, it was provided that if the mortgagor and the
mortgagee of a parcel of real estate did not bring to the assessors sworn
statements of their respective interests therein, the assessment of the en-
tire tax to the mortgagor should not be invalidated if the mortgagee’s in-
terest had not been assessed to him. Since 1882, sections 12-14 rarely
have been regarded by the assessors, but their purpose, which was to
prevent double taxation, has been accomplished by the failure on the part
of the assessors to assess to the mortgagee the sum represented by the
mortgage as either real or personal property. Worcester v. Boston, 179
Mass. 41. By virtue of the provisions of section 11, the mortgagor has
been deemed the owner and the total value of the real estate assessed to
him. Under the income tax law as enacted in 1916, the interest on real
estate mortgages is not taxable to the extent that the real estate covered
by the mortgage is taxable in this commonwealth. [See G. L. c. 62, § 1,
(a) Third.] Also, by G. L. c. 59, §4, the principal of the mortgage debt
is exempted to the same extent.

Since under the proposed revision of chapter 59 intangible personal
property is not subject to taxation, and particularly in view of the fact
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that the provisions of the present sections 12-14 have not been regarded
in practice for nearly seventy years, it is recommended hereinafter that
these sections be repealed. The last sentence of the present section 14 is
saved and inserted in the recommended section 11. The net effect of the
above recommendations will be to eliminate the provisions relating to the
assessment of taxes on mortgaged real estate to the mortgagor and mort-
gagee, as their interests appear.

Since the provisions of G. L. c. 59, § 34, relating to lists showing the di-
vision of value between the mortgagor and mortgagee are dependent upon
the provisions of sections 12-14, it is hereinafter recommended that sec-
tion 34 be repealed.

See the note to section 20 of this act.

The present section 18 of this chapter is confusing and unsatisfactory.
It covers both the subjects of where and to whom personal property is to
be assessed, constituting the final outgrowth of changes in the statute,
adopted since 1742, in the previously prevailing principle of muhilia sequun-
tur 'personam and its corollary thatall personal property should be taxed to
the owner in the town of which he is an inhabitant. The provisions em-
bodying these principles have long since become an empty shell, because
(1) tangible personal property having a situs in the commonwealth has
been made taxable in the city or town in which it has a situs rather than
at the domicile of the owner, and (2) intangible personal property is no
longer subject to ad volarem taxation. Nevertheless the present section
18 sets forth these obsolete provisions as if they were still the law although
they are nullified by exceptions throughout the statute.

Further confusion is caused by combining in one section the rules both
as to whereand to whom personal property is to be assessed. For example,
Clause First provides that all tangible personal property shall be taxed
where situated; Clause Second superfluously declares that certain enu-
merated classes of tangible property shall be taxed where situated. Ob-
viously the reason that both provisions were retained is that the classes
of property enumerated in Clause Second may, in some cases, be taxed
to a person other than the owner. It is believed that for the sake of
clarity, one section should set forth the provisions regarding the territorial
jurisdiction of cities and towns to tax tangible personal property and a sep-
arate section should provide that all taxable personal shall be
taxed to the owner, except in those cases in which some other rule is re-
quired. This method has been followed.

The recommended section 18 sets forth the surviving basic principles a-
to where the property shall be taxed and the recommended section 19 as
to the person to whom it shall be taxed.

The sections here presented for enactment in lieu of the present section
18 constitute a new draft of the material which appeared in print in Part

Section 21

Section 22.
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II of the Commissioners’ Preliminary Report. The redraft of this ma-
terial was made necessary when the Committee decided to redraft the
Commissioneis’ recommendations with regard to the opening sections of
G. L. c, 59.

It is recommended that this section be repealed as obsolete. The
commission was informed that there are no longer any such obligations
extant to require assessments to be made as prescribed in this section.

It has been recommended that all references in G. L. e. 59 to the taxa-
tion of intangible personal property be deleted, since, in fact, only real
estate and tangible personal property are now actually taxed thereunder,
intangible personal property being reached through the income tax.
The manner in which the key sections of the chapter would be rephrased
is shown in the drafts set forth in the preceding sections of this act,
and the reasons therefor are stated in the notes to those sections. The
original drafts have been changed materially from the form shown in the
Preliminary Report, but the objective is the same.

The foregoing explains the use in the redraft of G. L. c. 59, § 29 of
the phrase “tangible personal property” and the deletionof the exception
in the present second sentence of certain intangible property.

Although other clauses of G. L. c, 59, § 5 than the Third clause provide
that an omission or wilful omission to file a list and statement under G. L.
c. 59, § 29 shall effect a forfeiture of the exemption (see clauses Fifth,
Sixth and Thirteenth), the present third sentence of G. L. c. 59, § 29,
is applicable only to corporations exempted under the Third clause. It
appears that when the present third sentence of G. L. c. 59, § 29, was
originally added only the exemption of corporations under G. L. c. 59,
§ 5, Third, was conditioned upon the filing of a list and statement under
G. L. c. 59, § 29, and when the condition was imposed under other clauses
of section 5, the third sentence of section 29 was not broadened, as it
should have been, to make it applicable to the persons conditionally
exempted by such other clauses. Clause (3) of the redraft makes the
necessary changes. The date for the filing of the list under proposed
clause (3) is changed at the suggestion of the office of the assessors in
Boston; that office has informed the Commissioners that they have so
many requests for extensions that it would mean less trouble to them if
the date for filing the list was extended to April first in every case.

The present last sentence of G. L. c. 59, § 29, is changed by deleting
the reference to “taxable” property. The test under clauses Seventeenth,
Eighteenth and Twenty-second is the value of a person’s property and not
its liability to taxation. The information which may be required as to
the exemption under clause Twenty-second is restricted to real estate,
because only the value of real estate is material under that clause' and

Section’ 2:

Section 24
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the reference to clause Twenty-third is deleted because, as that clause
is now worded, the exemption does not depend in any way upon what
property a person claiming the exemption has.

Another effect of the proposed amendment is to delete the provisions of
the present section 31 requiring any list brought in under section 29 to
be made under oath and substitute the requirement that such list shall
be accompanied by a written declaration that it is made under the penal-
ties of perjury.

G. L. c. 268, § IA, as most recently amended by 1947, 106, in effect
gives to a person making a statement required by law to be under oath,
an option to substitute a written declaration that the statement is made
under the penalties of perjury. In many instances in the tax laws, the
requirement of an oath already has been stricken out and the require-
ment of a declaration under the penalties of perjury substituted therefor.
(See G. L. c. 62, § 24, as most recently amended by 1943, 45 § 2.)

With the enactment of the proposed revision of G. L. c. 59, § 29, the
provisions of this section will be superseded, and, therefore, they should
be repealed. See the note to the recommended amendment of G. L.
c. 59, § 29. (Section 24 of this act.)

Sec the note to section 20 of this act

The proposed amendment requires the lists submitted under this sec-
tion to be signed under the penalties of perjury instead of being sworn to,
as the section presently provides. See the note to the proposed amend-
ment of G. L. c. 59, § 29. The object of redrafting the section as it was
originally recommended in the commissioners’ report is to make it clear
that the return should actually contain a written declarationstating that
thereturn is made under the penalties of perjury, and that such declara-
tion be signed by the person making the return or by the assessors, as
the case may be. The amendment recommended here is linked to rec-
ommended changes in G. L. c. 268, §§ 1 and IA.

The change recommended in this section concerns the manner of certify-
ing the assessors’ valuation books. As recommended in the proposed
amendment of G. L. c. 59, § 29, and several other sections, a written
declaration incorporating the penalties of perjury is substituted for an
oath certificate. See the note which explains the recommended changes
of said section 29.

Section 25.

Section 26.

Section 27

Section 28.
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Prior to the establishment of the Appellate Tax Board, appeals from
decisions of local assessors could be taken to the Superior Court or,
except in Suffolk County, to the county commissioners; and in Suffolk
County, in Boston, could be taken to the street commissioners (1870,
337, § 2); in Chelsea, to the city council (G. L. c. 34, § 4), and in Revere
and Winthrop to the county commissioners of Middlesex. (See G. L.
c. 34, § 4, prior to its amendment by 1939, 31, § 1.)

When the predecessor of the Appellate Tax Board was created, an
appeal to it was substituted for an appeal to the Superior Court, but the
alternative appeal to the county commissioners was retained for counties
other than Suffolk, and in Suffolk the alternative appeals above referred
to were retained.

By 1939, 31, §§ 6 and 7, the appeal to the county commissioners of
Middlesex from decisions of the assessors of Revere and Winthrop was
dropped, and appeals from the assessors in that city and town can now
be taken only to the Appellate Tax Board.

The redraft of G. L. c. 59, §§64 and 65, eliminates the present rather
obscure, but nevertheless adequate, reference to the alternative right to
appeal to the street commissioners of Boston from decisions of the Board
of Assessors of the city of Boston, and to the city council of Chelsea,
from decisions of the Board of Assessors of that city. The present section
presently provides that an appeal from a decision of the local assessors
can be taken by “. . . filing a complaint with the clerk of the county
commissioners or of the Board authorized to hear and determine such com-
plaints, for the county where the property taxed lies. ...” (emphasis
supplied). The phrase in italics has reference to the appeal in Suffolk
County from the decisions of the assessors of Boston and Chelsea to
the street commissioners of Boston and the city council of Chelsea,
respectively.

The Commissioners have been informed that no appeal has been taken
to the street commissioners of Boston for more than thirty years, and
none to the city council of Chelsea for at least ten years.

The provision providing for the appeal to the street commissioners of
Boston, 1870, 337, § 2, was omitted from the Public Statutes of 1882, but
was not repealed and has not since been repealed.

In view of the obvious adequacy of the appeal to the Appellate Tax
Board, and the fact that it is preferred in practice, it is recommended
that, as was done by 1939, c. 31, as regards Revere and Winthrop, an
appeal to the Appellate Tax Board be made the sole remedy to review
decisions of the assessors of Boston and Chelsea; and that result is effected
by providing that an appeal may be taken to the Appellate Tax Board, or,
except in Suffolk County, to the county commissioners.

The present section gives the greatest prominence to the appeal to the
county commissioners. Actually in practice an appeal to the Appellate

Section 29.
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Tax Board is the ordinary method of proceeding, and in the revision the
appeal to the Appellate Tax Board is featured as the primary procedure,
with the alternative appeal to the county commissioners, except in Suffolk
County, as secondary.

The present provision relating to the authority of the assessors to act
further with regard to applications for abatement after they are deemed
to be denied, is extended in the redraft to apply to an application for
abatement of a tax after the assessors have refused to abate the tax.
Clearly the distinction which presently exists was due to inadvertence,
and the same provisons shall be applicable when an application is denied,
as well as when it is deemed to be denied. The rather indirect provision
in section 64, which section relates to the appeal to the county commis-
sioners, etc., that the assessors shall also have the authority granted to
them by section 7 of chapter 58A to abate in whole or in part any tax as
to which an appeal has been seasonably taken, is changed by substituting
for the reference to G. L. c. 58A, § 7, a statement of the substance of the
provision of that section which is referred to, and granting the authority
whether the appeal is taken to the county commissioners or the Appellate
Tax Board.

It is provided in the redraft that the appeal to the county commis-
sioners, in those cases in which it lies, be taken to the county commis-
sioners of the county in which the town imposing the tax is located,
rather than as at present, of the county where the property taxed lies.
While in most cases tangible personal property will be located in the
county where it is taxed, it is possible that in some cases, as, for example,
when property owned by an inhabitant of a town in one county is tempo-
rarily located in a town in another county, for property located in one
county to be taxed at the domicil of the owner in a town in another
county.

In the present sections there are three separate provisions relating to
the findings and orders to be made by the county commissioners, the Ap-
pellate Tax Board upon a complaint transferred from the county commis-
sioners, and by the Appellate Tax Board on a direct petition. While they
are clearly intended to be the same in substance they are differently
worded, and, in the case of the provision as to the order to be entered
by the county commissioners, there is no provision, as there is as to com-
plaints transferred from them to the Appellate Tax Board, that if the tax
has been paid and an abatement is granted, an order may be made direct-
ing a refund. In theredraft the provisions as to the findings and the order
are consolidated and are made applicable, whether the proceeding is a peti-
tion to the Appellate Tax Board, a complaint transferred to the board
from the county commissioners, or a complaint to the county commis-
sioners.

The present provision relating to the restrictions on the granting of
abatements if the lists required by section twenty-nine are not brought
in within the time specified in the notice required by section twenty-
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nine, which is almost an exact copy of the provisions of section sixty-one,
is dropped and references to said section sixty-one are substituted. In the
final report section 61 will be changed to make it applicable not only to
assessors but to the Appellate Tax Board and county commissioners, and
clause (9) of the redraft proposed will be dropped and the references to
clause (9) changed to references to said section 61, as so changed.

Section 30.

Under the present form of section 91, power to restrain certain corpora-
tions and persons from doing business within the Commonwealth is given
to “any court having jurisdiction in equity.” This provision might be
construed to include the Land Court (see G. L. c. 185, § 1 (k), and the
Probate Court (see G. L. c. 215, § 6).

Inasmuch as the Committee is of the opinion that this result was not
intended, it is recommended that this power be limited expressly to the
Superior Court only.

Section 31.

In several of the preceding sections of this act it has been recommended
that since intangible personal property has been freed from liability to the
direct property tax, either because such property is exempt from all taxa-
tion or because it is reached indirectly by the income tax or corporate
excise tax, it should be specifically provided in G. L, c. 59 that real estate
and tangible personal property only should be subject to taxation there-
under.

As a consequence of that recommendation the repeal of various provi-
sions of G. L. c. 59, § 5, providing exemptions for certain intangible per-
sonal property, has been recommended, including among others, G. L, c.
59, § 5, Twenty-fifth, which is incorporated by reference in subsection (a)
of G. L. c. 62, § 1. The change here proposed in G. L. c. 62, § 1 substi-
tutes for the cross reference the provisions presently contained in G. L.
c. 59, § 5, Twenty-fifth, which it has been recommended be repealed.

Section 32.

See the note to section 33 of this act.

Section- 33

The matter stricken from sections 5 (6) and 22 exempts from taxation
wages, salaries or compensation received prior to January 1, 1939, by
officers and employees of the United States government. G. L. c. 62,
§ 22 (/) excepts such income from that which must be reported. In line
with the constitutional doctrine of McCulloch v. Maryland, 4 Wheat. 316
and Dobbins v. Commissioners of Erie City, 16 Pet. 435, the common-
wealth’s original personal income tax statute (1916, 269, § 5), exempted
all wages and salaries received by officers and employees of the United
States government. By 1935, 490, §B, G. I;, c. 62, § 5 (6) was amended
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to exempt federal wages and salaries “so far as taxation of such wages
and salaries is constitutionally prohibited. ”

After the decision in Graves v. O’Keefe, 306 U. S. 466, in 1939, brought
to an end the exemption of both federal and state employees from taxa-
tion by the other level of government, G. L. c. 62, § 5 (fe) was further
amended by 1939, 486, § 1 into the present law. Since the 1939 amend-
ment was intended to protect the taxpayer against the imposition of a

tax on income received prior to the development in constitutional doctrine
but still within the two year limitation period within which a tax could
have been imposed, the exemption is now obsolete and the commission
recommends that it be omitted.

The revision of section 22 also combines the present clauses (c) and (d)
into a single clause (c) of the redraft, and substitutes for the present
cross-reference to G. L. c. 59, § 5, Twenty-fifth, in present clause (d)
and for the present clause (c), a cross-reference to clause Second of G. L.
c. 62, § 1 (o), which clause excepts interest from governmental obligations
from taxation under that section and also includes cross-references to
clauses First and Fifth of said subsection (a) of G. L. c. 62, § 1, because
it is clear that interest excepted from taxation under said clauses First
and Fifth, are exempt from taxation under the chapter. See G. L. c. 62,
§ 8 (e), the proposed G. L. c. 62, § 8 (e ]4), and note thereto, and Comrnon-
wealth v. Fopiano, 324 Mass. 304.

The amendments and additions to both sections by 1954, 611, § 2;
1954, 648, § 1; and 1954, 679, § 4, are incorporated in the drafts herewith
presented.

See the note to section 35 of this act

In the present sub-paragraphs 3 (6) and 4 (6) of G. L. c. 63, § 30,
the shares in national banks are inferentially referred to as securities,
the income of which, if received by a natural person, would not be liable
to taxation. This inference is no longer correct, as under G. L. c. 62,
§ 1 (6), as amended by 1945, 735, § 1, dividends paid by national banks
are made subject to the state income tax.

The recommended change omitting the reference to “shares in national
banks” removes this incorrect inference.

Returns under sections 3, 13, 17, 18, 20, 25, 29A, 35, 53 and 67 of G. L.
c. 63, are required to be under oath, as are “statements” under the pro-
visions of sections 42 and 56A. However, the provisions of G. L. c.
268, § IA, as originally enacted by 1926, 187, § 1 and as most recently
amended by 1947, 106, allow written statements required to be under oath
to be accompanied instead by a written declaration that such statements

Section 34

Section 35.

Section 36
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are made under the penalties of perjury. Since 1926, the forms used for
returns under chapter 63 have omitted the place for the oath and sub-
stituted a perjury declaration. Although the effect of the recommended
change is to eliminate the requirement of an oath on returns required
by G. L. c. 63, it is believed that since the penalties are the same in both
instances, and the perjury declarationa much easier procedure, the perjury
declaration now so completely adopted should be established as the stand-
ard requirement.

The word “highway” is frequently used in G. L. c. 64A in its general
sense as including all public ways. Highway in its more limited sense
does not include a town way (see G. L. c. 82, § 1 and § 21). The proposed
new paragraph will remove any possible doubt that “highway” as used
in G. L. c. 64A includes all public ways.

Under the present law there is no provision for reimbursement for any
overpayment by the taxpayer, although a method of application for
refund and an appeal from the action of the commissioner if such refund
is denied are provided. The proposed amendment provides for such
eimbursement.

Section 37.

Section 38,






