
SENATE .... No. 789

OPINIONS OF THE HONORABLE THE JUSTICES
OF THE SUPREME JUDICIAL COURT AS TO
THE CONSTITUTIONALITY OF AN ACT ESTAB-
LISHING AN HISTORIC DISTRICTS COMMIS-
SION FOR THE TOWN OF NANTUCKET AND
DEFINING ITS POWERS AND DUTIES, AND
ESTABLISHING HISTORIC DISTRICTS IN THE
TOWN OF NANTUCKET.

Senate, June 14, 19;

Whereas, There is pending before the Senate, House
Document numbered 775, being an act entitled, An Act
establishing an historic districts commission for. the town
of Nantucket and defining its powers and duties, and es-
tablishing historic districts m the town of Nantucket, a copy
of which is forwarded herewith; and

Whereas, In section 1 it is stated that the purposes of the
act are (1) To promote the general welfare of the inhabitants
of the town of Nantucket through the preservation and pro-
tection of historic buildings, places and districts of historic
interests; (2) Through the development of an appropriate
setting for these buildings, places and districts; and
(3) Through the benefits resulting to the economy of
Nantucket in developing and maintaining its vacation-
travel industry through the promotion of these historic
associations; and

Whereas, By section 2 of the proposed act an historic dis-
tricts commission is established; and

Whereas, By section 3 of said act two districts are estab-
lished, to wit, (1) Old and Historic Nantucket District
and (2) Old and Historic Siasconset District, and the bounds
of each of said districts are set forth; and
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Whereas, Section 4 of said act is as follows: No building
or structure shall hereafter be erected, reconstructed, altered
or restored within the Old and Historic Nantucket District
or the Old and Historic Siasconset District unless and until
an application for a building permit shall have been ap-
proved as to exterior architectural features which are sub-
ject to public view from a public street, way or place. Evi-
dence of such required approval shall be a certificate of
appropriateness issued by the historic districts commission;
and

Whereas, Section 5 of said act provides that no building
or structure within the Old and Historic Nantucket District
or the Old and Historic Siasconset District shall be razed
without first obtaining a permit approved by the historic
districts commission, and said commission shall be em-
powered to refuse such a permit for any building or structure
of such architectural or historic interest, the removal of
which in the opinion of said commission would be detri-
mental to the public interest of the town of Nantucket or
the village of Siasconset; and

Whereas, Section 6 of said proposed act provides that the
erection or display of an occupational or other sign exceed-
ing two feet in length and six inches in width or the erection
or display of more than one such sign, irrespective of size,
on any lot, building or structure located within the Old and
Historic Nantucket District or the Old and Historic Sias-
conset District must be approved in advance by the historic
districts commission. Evidence of such approval shall be a
certificate of appropriateness issued by the said commission;
and

Whereas, By Section 8 it is provided (a) It shall be the
function and the duty of the historic districts commission
to pass upon the appropriateness of exterior architectural
features of buildings and structures hereafter to be erected,
reconstructed, altered or restored in the Old and Historic
Nantucket District and the Old and Historic Siasconset
District wherever such exterior features are subject to
public view from a public street or way .... It shall
also be the duty of the commission to pass upon the removal
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of any building within said districts as set forth in section
five of this act; and the erection or display of occupational
or other signs as set forth under section six of this act.
(6) The historic districts commission, in passing upon ap-
propriateness of exterior architectural features in any case,
shall keep in mind the purposes set forth in section one of
the act, and shall consider among other things the general
design, arrangement, texture, material and color of the build-
ing or structure in question, and the relation of such factors
to similar features of buildings and structures in the im-
mediate surroundings, (c) The historic districts commission
shall not consider detailed designs, relative size of buildings
in plan, interior arrangement or building features not
subject to public view. The commission shall not make any
recommendations or requirements except for the purpose of
preventing developments obviously incongruous to the his-
toric aspects of the surroundings and the Old and Historic
Districts; and

Whereas, By section 11 it is provided that any person or
the historic districts commission aggrieved by a decision of
the board of selectmen, may appeal to the superior court
sitting in equity for the county of Nantucket .... The
foregoing remedy shall be exclusive, but the parties shall
have all rights of appeal and exception as in other equity
cases; and

Whereas, In Berman v Parker, 343 U. S. 26, 99 L. Ed
(Advance p. 63) it is stated that “the concept of the public
welfare is broad and inclusive. The values it represents are
spiritual as well as physical, aesthetic as well as monetary
and

Whereas, Berman v Parker decided that the District of
Columbia Redevelopment Act of 1945, 60 Stat. 790 wa
constitutional; and

Whereas, The first project undertaken under said act re-
lated to Project Area B in Southwest Washington, D. C.
In 1950 the Planning Commission prepared and published
a comprehensive plan for the District. Surveys revealed
that in Area B, 64.3% of the dwellings were beyond repair
18.4% needed major repairs, only 17.3% were satisfactory
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57.8% of the dwellings had outside toilets, 60.3% had no
baths, 29.3% lacked electricity, 82.2% had no wash basins
or laundry tubs, 83.8% lacked central heating. In the
judgment of the District’s Director of Health it was neces
sary to redevelop Area B in the interests of public health.
The population of Area B amounted to 5,012 persons, of
whom 97.5% were Negroes and the Plan for Area B specified
the boundaries and allocates the use of the land for various
purposes. It makes detailed provisions for types of dwelling
units and provides that at least one-third of them are to be
low-rent housing with a maximum rental of $l7 per room
per month; and

Whereas, Section 3 (r) of the District of Columbia Re-
development Act of 1945 states: “ ‘Substandard housing
conditions’ means the conditions obtaining in connection
with the existence of any dwelling, or dwellings, or housing
accommodations for human beings, which because of lack of
sanitary facilities, ventilation, or light, or because of de-
lapidation, overcrowding, faulty interior arrangement, or
any combination of these factors, is in the opinion of the
Commissioners detrimental to the safety, health, morals, or
welfare of the inhabitants of the District of Columbia”;
and

Whereas, Said Area B was to be redeveloped in the in
terests of the public health and no question of aesthetic
purposes was presented or decided; and

Whereas, It is stated in Lowell v Boston, 322 Mass. 706,
at 727; “An opinion must be construed with reference to
the facts which were found and the issues presented and it
is not an authority for any proposition not considered or
determined .... The Codman case assumed in accordance
with the allegations in the pleading that the town took title
subject to a trust. It did not decide after a hearing on the
merits that the title was so held. Subsequent expressions
. . . to the effect that that title was conveyed subject to a
trust, have no more binding effect than they had in the case
just mentioned.”; and

Whereas, Portions of the Land Assembly and Redevelop-
ment Projects of the housing authority law, General Laws



SENATE No. 789.1955 5

(Ter. Ed.) c. 121 §§ 26JJ to 26 MM, as appearing in St.
1946, c. 574 § 1 and as amended by St. 1953, c. 647 § 18
were held constitutional in Papadinis v Somerville, 1954
Advance Sheets 725, and the area affected was found to be
a typical slum, and no question of aesthetic purpose was
litigated or decided; and

Whereas, In Welch v Swasey,
107, it was held that the police
aesthetic purposes, but that
matter; and

193 Mass. 375, 214 U. S. 91,
power could not be used for
they might enter into the

Whereas, In Tranfaglia v
Winchester, 306 Mass. 495, at
purpose of zoning legislation is

Building Commissioner of
503, it is said “The avowed
the protection of the health,

safety, convenience, morals or welfare of the community.
It is not designed for the economic value of property, except
in so far as that end is served by making the community a
safe and healthy place in which to live.” “The provision in
section 9 of the zoning by-laws forbidding uses described by
the general term ‘harmful to property’ is not authorized by
the enabling act, is beyond its scope and is void”; and

Whereas, In General Outdoor Adv. Co. v. Dept. Public
Works, 289 Mass. 149, at 184, 195, it is said: “It was said
in Opinion of the Justices, 234 Mass. 597, 604; ‘it has been
decided quite generally, if not universally, by courts in
which the question has been raised, that aesthetic con-
siderations alone or as the main end do not afford sufficient
foundation for imposing limitations upon the use of property
under the police power.’ While property owners cannot be
compelled in general to give up their rights ‘for purely
aesthetic objects,’ yet if ‘the primary and substantive pur-
pose of the legislation is such as justifies the act, considera-
tions of taste and beauty may enter in, as auxiliary’.”
Welch v Swasey, 193 Alass. 364, 375. St. Louis Poster
Advertising Co. v St. Louis, 249 U. S. 269. The phrase
“aesthetic considerations” in our opinion has commonly
been applied to regulations as to the character, form and
appearance of constructions to be erected. The rules and
regulations here in question have different aims. They do
not rest primarily upon aesthetic considerations in the sense
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in which that phrase has been used to overturn legislative
enactments; and

Whereas, In the District of Columbia case of Berman v
Parker, 343 U. S. 26, damages were paid to the plaintiff and
similarly in the case of Papadinis v Somerville damages were
paid, and Article 51 of the Amendments to the Constitution
provides for just compensation in cases of the taking of
ancient landmarks and property of historical interest; and

Whereas, In Attorney General v Williams, 174 Mass. 476,
it was held that a statute providing compensation to per-
sons injured in their property by the limitations contained
in said state was constitutional; and

Whereas, The first paragraph of section 25 of chapter 40
of the General Laws, as amended by St. 1950 chapter 325,
section 1, is as follows: No by-law or ordinance wdiich pro-
hibits or limits the use of land for any church or other
religious purpose or which prohibits or limits the use of land
for any religious, sectarian or denominational educational
purpose shall be valid; and

Whereas, In Attorney General v Town of Dover, 327 Mass.
601, at 604, the court says: There can be no doubt that the
statute was intended as an expression of a general policy to
take away from all municipalities all power to limit the use
of land for church or other religious purposes or for religious,
sectarian, or denominational educational purposes. In a
case like this there could have been no intent to leave ordi-
nances and by-laws of the forbidden type in force in munici-
palities which had already passed such ordinances or by-laws,
while prohibiting other municipalities from passing them;
arid

Whereas, In 122 Main Street Corp. v Brockton, 323 Mass.
646, at 650, it is said: It is not within the scope of the act
to enact zoning regulations for the purpose of assisting a
municipality to retain or assume a general appearance
deemed to be ideal, or to inflate its taxable revenue. These
objectives overleap any reasonable conception of the con-
servation of the value of property; and

Whereas, In Barney and Carey Company v Town of Milton,
324 Mass. 440, it is said at 448: Aesthetic considerations

mQAr Tint ho msrpp’nrf pn in nptprmimno- fhp vfl.limf.v
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zoning by-law, but they do not alone justify restrictions
upon private property merely for the purpose of preserving
the beauty of a neighborhood or town. . . . Regard for
the preservation of the natural beauty of a neighborhood
makes the enactment of a zoning regulation desirable but
does not itself give vitality to the regulation, and at
page 450: We do not mean that the petitioner’s land cannot
be subjected to restrictions that will bear a rational relation
to the public safety, health, and welfare, and regulate the
use of the land to this extent. We only say that this result
cannot be constitutionally accomplished by a regulation
limiting its use to those uses permitted in a residential
zone; and

Whereas, Grave doubt exists as to the constitutionality
of said act if enacted into law; therefore be it

Ordered, That the opinions of the Honorable the Justices
of the Supreme Judicial Court be required by the Senate on
the following important questions of law:

1. May the General Court enact legislation providing
that no building shall be erected, reconstructed, altered or
restored in said historic districts except as provided in
section four of said proposed act?

2. May the General Court enact legislation providing
that no building or structure within the districts shall be
razed except as provided in section five of said proposed act?

3. Would the provisions of section six of said proposed act
if enacted into law be constitutional?

4. May the General Court provide that the remedies set
forth in section eleven of said proposed act shall be ex-
clusive?

5. Would the enactment into law of the proposed act
make illegal the change of use of any structure in either of
the districts from a non-religious use to a use for religious
purposes?

6. May the General Court delegate the powers granted
to the Old and Historic Nantucket District or the Old and
Historic Siasconset District without setting up any standards
aside from the general purposes as set forth in section one
of said proposed act?

7. Would the grant to the Old and Historic Districts of
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the powers set forth in clauses (a) and (b) of section eight
of said proposed act be constitutional?

8. Does the proposed act contain schemes for municipal
improvement which violate the rights of private property
secured by the state and federal constitutions against public
interference through the police power?

9. Would the proposed act, or any provision thereof if
enacted into law violate any right of private property
secured by the state and federal constitutions against in-
terference through the exercise of the police power?

10. In any controversy regarding any property in the
districts arising out of the administration of said proposed
act if enacted into law, would any party thereto be entitled
to the right of a trial by jury?

11. Would the enactment into law of the proposed act
be a taking of ancient landmarks and other property of his-
torical or antiquarian interests, or an interest therein, for
which just compensation must be paid, as provided in
Article 51 of the Amendments to the Constitution of the
Commonwealth?

12. Would the proposed act or any provision thereof be
a taking of property, or any interest therein, for which the
owner thereof would be entitled to recover damages?

13. Would the proposed act if enacted into law violate
any provision of the constitution of the commonwealth?

14. Would the proposed act if enacted into law violate
the Fourteenth Amendment to the Constitution of the
United States

IRVING N. HAYDEN,
Clerk.

A true copy. Attest
IRVING N. HAYDEN,

Clerk of the Senate.

To the Honorable the Senate of the Commonwealth of Massachusetts
The Justices of the Supreme Judicial Court respectfully

submit these answers to questions set forth in an order of
the Senate dated June 14, 1955, and transmitted to us on
June 21.
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The questions relate to a proposed act known as House
No. 775, now pending before the Senate, entitled “An Act
establishing an historic districts commission for the town
of Nantucket and defining its powers and duties, and es-
tablishing historic districts in the town of Nantucket.”

The purpose of the act is stated to be to promote the
general welfare of the inhabitants of the town “through the
preservation and protection of historic buildings, places and
districts of historic interest; through the development of
an appropriate setting for these buildings, places and dis-
tricts; and through the benefits resulting to the economy
of Nantucket in developing and maintaining its vacation-
travel industry through the promotion of these historic as-
sociations. ” 51.

The act establishes a historic districts commission of five
members, who shall be resident taxpayers of the town, to
be appointed by the selectmen. § 2. It establishes by
definite boundaries two districts in the town to be known
as (1) Old and Historic Nantucket District, and (2) Old
and Historic Siasconset District. §3. It contains provi-
sions applicable in those districts that “No building or
structure shall hereafter be erected, reconstructed, altered
or restored” until an application for a building permit
“shall have been approved as to exterior architectural fea-
tures which are subject to public view from a public street,
way or place,” and evidence of such approval shall be “a
certificate of appropriateness” issued by the commission
(§ 4); that no building or structure shall be raised (razed?)
without a permit approved by the commission, which may
be refused for any building or structure “the removal of
which in the opinion of said commission would be detri-
mental to the public interest” of the town or of the village
of Siasconset (§5); that occupational or other signs ex-
ceeding two feet in length and six inches in width, or the
erection or display of more than one such sign, irrespective
of size, on any lot, building or structure must be approved
and certified by the commission (§ 6); and that the com-
mission may hold public or private hearings as it may deem
advisable (§7). It shall be the function and duty of the
commission “to pass upon the appropriateness of exterior
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architectural features of buildings and structures hereafter
to be erected, reconstructed, altered or restored . . . wher-
ever such exterior features are subject to public view from
a public street or way” and also to pass upon the removal
of buildings and the erection or display of signs according
to §§ 5 and 6 (§ 8 [a]). It is provided that the commission
“in passing upon appropriateness of exterior architectural
features in any case, shall keep in mind the purposes set
forth” in § 1, and “shall consider among other tilings the
general design, arrangement, texture, material and color of
the building or structure in question, and the relation of
such factors to similar features of buildings and structures
in the immediate surroundings” (§ 8 [b]). It is express!}"
provided that the commission shall not consider detailed
designs, relative size of buildings, interior arrangement or
building features not subject to public view, and shall make
no recommendations or requirements except for the pur-
pose of preventing developments obviously incongruous to
the historic aspects of the surroundings and the Old and
Historic Districts (§ 8 [c]). Upon approval of plans the
commission shall cause a certificate of appropriateness to
be issued (§ 8 [V]). There are provisions for a penalty for
violations of the act and for appeal to the selectmen and
ultimately to the Superior Court. §§ 9-11. Appeal to the
Superior Court with “rights of appeal and exception as in
other equity cases” is to be the final exclusive remedy.
§ 11. The provision for appeal to the court is in terms
similar to those employed in statutes providing for appeal
to the court from decisions of zoning boards of appeals,
which in Pendergast v. Board of Appeals of Barnstable, 331
Mass. 555, 1 were held to carry up questions of law. The
act is to take effect upon acceptance by the voters of the
town. § 14.

The act contains no provision for compensation as for
property taken. The commission is to be “unpaid.” §2.
But under § 7 it “may incur expenses necessary to the carry-
ing on of its work within the amount of its annual appro-
priation.”

Mass. Adv 4
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The act contains some further provisions not here men-
tioned which it is thought unnecessary to state, as they have
only a remote bearing, if any, upon the questions asked.

The questions are these:

“1. May the General Court enact legislation providing
that no building shall be erected, reconstructed, altered
or restored in said historic districts except as provided in
section four of said proposed act?
“2. May the General Court enact legislation providing
that no building or structure within the districts shall be
razed except as provided in section five of said proposed
act?
“3. Would the provisions of section six of said proposed
act if enacted into law be constitutional?
"4. May the General Court provide that the remedies
set forth in section eleven of said proposed act shall be
exclusive?
“5. Would the enactment into law of the proposed act
make illegal the change of use of any structure in either
of the districts from a non-religious use to a use for re-
ligious purposes?
“6. May the General Court delegate the powers granted
to the Old and Historic Nantucket District or the Old
and Historic Siasconset District without setting up any
standards aside from the general purposes as set forth
in section one of said proposed act?
“7. Would the grant to the Old and Historic Districts of
the powers set forth in clauses (a) and (b) of section eight
of said proposed act be constitutional?
“8. Does the proposed act contain schemes for municipal
improvement which violate the rights of private property
secured by the state and federal constitutions against
public interference through the police power?
“9. Would the proposed act, or any provision thereof if
enacted into law violate any right of private property se-
cured by the state and federal constitutions against inter-
ference through the exercise of the police power?
“10. In any controversy regarding any property in the
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districts arising out of the administration of said proposed
act if enacted into law, would any party thereto be en-
titled to the right of a trial by jury?
“11. Would the enactment into law of the proposed act
be a taking of ancient landmarks and other property of
historical or antiquarian interests, or an interest therein,
for which just compensation must be paid, as provided in
Article 51 of the Amendments to the Constitution of the
Commonwealth?
“12. Would the proposed act or any provision thereof be
a taking of property, or any interest therein, for which
the owner thereof would be entitled to recover damages?
“13. Would the proposed act if enacted into law violate
any provision of the constitution of the commonwealth?
“14. Would the proposed act if enacted into law violate
the Fourteenth Amendment to the Constitution of the
United States?”

If the proposed act is to be construed as a taking of the
property of owners affected by it, manifestly it is unconsti-
tutional, since no provision is made for compensation as
required by art. 10 of the Declaration of Rights. On the
other hand, there may be many regulations and restrictions
upon the use of private property under the so called police
power which do not amount to a taking of the property and
which rest upon the general power to legislate for the public
safety, health, morals, and welfare. We are of opinion that
the proposed act is not a taking. There is no provision for
a formal taking, and title will remain in the owner as will
also the possession and usufruct for nearly all purposes,
even though restricted in ways that conceivably may in
occasional instances bear down heavily. See American
Unitarian Association v. Commonwealth, 193 Mass. 470,
476-477.

The question then arises whether the proposed act can
be supported without a taking and the paying of com-
pensation as a police regulation in the interest of public
safety, health, morals, or welfare. There are many regula-
tions belonging in these categories too numerous and too
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familiar to require specific reference here. Those which in
many respects most nearly resemble the proposed act are
the zoning laws the constitutionality of which is in general
thoroughly established. Opinion of the Justices, 234 Mass.
597. Inspector of Buildings of Lowell v. Stoklosa, 250 Mass.
52. This result was aided as to the Constitution of this
Commonwealth by art. 60 of the Amendments, but was
reached without that aid as to the Federal Constitution.
Euclid v. Ambler Realty Co. 272 U. S. 365. Many zoning-
regulations are as severe in their operation upon landowners
as an}r of the provisions of the proposed act would be likely
to be.

But the zoning regulations are in general directly related
to the public safety and health, and less directly to the
public morals. The proposed act can hardly be said in any
ordinary sense to relate to the public safety, health, or
morals. Can it rest upon the less definite and more inclu-
sive ground that it serves the public welfare? The term
public welfare has never been and cannot be precisely de-
fined. Sometimes it has been said to include public con-
venience, comfort, peace and order, prosperity, and similar
concepts, but not to include “mere expediency.” Opinion
of the Justices, 234 Mass. 597, 603. And it has been held
or stated that aesthetic considerations alone are not enough,
but that they may be taken into account, if the primary
objects of the regulation are sufficient to justify it. Com-
monwealth v. Boston Advertising Co. 188 Mass. 348. Welch
v. Swasey, 193 Mass. 364, affirmed 214 U. S. 91. Ayer v.
Commissioners on Height of Buildings in Boston, 242 Mass.
30, 34-35. General Outdoor Advertising Co. Inc. v. Depart-
ment of Public Works, 289 Mass. 149, 184-185, appeals
dismissed 296 U. S. 543. 122 Main Street Corp. v. Brockton,
323 Mass. 646 (a case of a peculiarly burdensome zoning
regulation having no reasonable relation to the statutory
purposes of zoning). Barney & Carey Co. v. Milton, 324
Mass. 440, 448-449. It may be noted that those decisions and
statements rested upon precedents that originated before
the extensive restrictions upon the use of private property
now familiar in zoning rules had met with general accept-
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ance. There is reason to think that more weight might now
be given to aesthetic considerations than was given to them
a half century ago. In Berman v. Parker, 348 U. S. 26, at
page 33, the court said, “The concept of the public welfare
is broad and inclusive. . . . The values it represents are
spiritual as well as physical, aesthetic as well as monetary.
It is within the power of the legislature to determine that
the community should be beautiful as well as healthy,
spacious as well as clean, well-balanced as well as carefully
patrolled.” See Rodda, “The Accomplishment of Aes-
thetic Purposes under the Police Power,” 27 So. Cal. L.
Rev. 149; Dukeminier, “Zoning for Aesthetic Objectives
A Reappraisal,” 20 Law and Contemporary Problems
(Duke University) 218. At any rate it was held as long as
twenty years ago in General Outdoor Advertising Co. Inc. v
Department of Public Works, 289 Mass. 149, 187-189, that
even under the Federal Constitution, where no aid could
be had from art. 50 of the Amendments to the Constitution
of this Commonwealth, the police power extended to the
prohibition of billboards in places “where deface
natural scenery and places of historic interest.” See Lex
ington v. Govenar, 295 Mass. 31, 36; Burlington v. Dunn
318 Mass. 216, 221.

Phe definition of the purpose of the proposed act a
forth in § 1 is along these same lines and includes “the
preservation and protection of historic buildings, places and
districts of historic interest; through the development of
an appropriate setting for these buildings, places and dis-
tricts ; and through the benefits resulting to the economy of
Nantucket in developing and maintaining its vacation-
travel industry through the promotion of these historic
associations.” In the case of New Bedford v. New Bedford,

Woods Hole, Martha's Vineyard & Nantucket Steamship
Authority, 330 Mass. 422, this court took judicial notice of
the general characteristics of the island of Nantucket and
of its great interest in the entertainment of summer visitors
We may also take judicial notice that Nantucket is one of
the very old towns of the Commonwealth; that for per-
haps a century it was a famous seat of the whaling industry
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and accumulated wealth and culture which made itself
manifest in some fine examples of early American archi-
tecture; and that the sedate and quaint appearance of the
old island town has to a large extent still remained un-
spoiled and in all probability constitutes a substantial part
of the appeal which has enabled it to build up its summer
vacation business to take the place of its former means of
livelihood. In a general way much the same can be said
of the village of Siasconset, which is a part cf the town of
Nantucket. There has been substantial recognition by the
courts of the public interest in the preservation of historic
buildings, places, and districts. Opinion of the Justices,
297 Mass. 567. General Outdoor Advertising Co. Inc. v. De-
partment of Public Works, 289 Mass. 149, 187-189, 197-198,
200-201. United States v. Gettysburg Electric Railway, 160
U. S. 668. State v. Kemp, 124 Kans. 716. Flaccomio v.
Mayor & City Council of Baltimore, 194 Md. 275. See art.
51 of the Amendments to the Constitution of this Com-
monwealth.

It is not difficult to imagine how the erection of a few
wholly incongruous structures might destroy one of the
principal assets of the town, and we assume that the bound-
aries of the districts are so drawn as to include only areas
of special value to the public because of possession of those
characteristics which it is the purpose of the act to pre-
serve.

We think the requirements of the proposed act are not
too indefinite or lacking in sufficient standards. The act
does not require anything to be done to existing struc-
tures with the possible exception of signs (§6). With the
same possible exception, it applies only to exterior archi-
tectural features subject to public view from a public
place (§4). It does not apply to details of design or sizes
of buildings or interior arrangement of building features not
subject to public view, and requirements by the commission
must be limited to the preventing of developments “ob-
viously incongruous to the historic aspects cf the surround-
ings” (§ 8 [c]). This last provision is apparently intended
to prevent decisions based upon peculiar individual tastes.
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All provisions must be interpreted withreference to the main
purposes of the act. See § 8 (b). In at least two very re-
cent cases regulations based in part upon standards of archi-
tecture intended to comport with the established surround-
ings have been sustained. New Orleans v. Levy, 223 La. 14.
Stale v. Wieland, 269 Wis. 262. See 64 U. S. Sts. at Large,
c. 984, relating to “Old Georgetown.”

We are of opinion that in a general sense the proposed
act would be an act for the promotion of the public welfare
and would be constitutional, and we answer the questions
on that basis. There might, however, be particular in-
stances in which decisions of the commission, because of
peculiar hardship and remoteness from the legitimate pur-
poses of the act, would be unconstitutional applications of
it. This has occurred at times in the application of the
zoning laws. See Nectow v. Cambridge, 277 U. S. 183;
Pittsfield v. Oleksak, 313 Mass. 553; Barney & Carey Co. v.
Milton, 324 Mass. 440, 444-445, 449; Butler v. East Bridge-
water, 330 Mass. 33, 39-40.

With the qualification last mentioned we answer ques-
tions 1 and 4 “Yes” and questions 11 and 12 “No.” We
answer questions 2 and 3 “Yes,” although it would seem
that refusal to permit the removal of some old and de-
crepit structure impossible to repair within reasonable cost
might in some instances be an unconstitutional applica-
tion of the act, and while the regulation of signs would be
quite appropriate in a residential district, the proposed
limitations, if applied to a commercial enterprise on a busi-
ness street, could perhaps in some instances be found unduly
restrictive. We answer question 5 “No,” since the act
would not apply to uses of property, but if the change in-
volved the alteration of exterior architectural features sub-
ject to public view from a public place the act would apply.
The statute referred to in Attorney General v. Dover, 327
Mass. 601, St. 1950, c. 325, § 1, amending G. L. (Ter. Ed.)
c. 40, § 25, and § 2, amending c. 40, § SOB, now embodied
in c. 40A (see St. 1954, c. 368, § 2), affects only ordinances
and by-laws and in any event could not control a statute
subsequently enacted by the General Court. We answer
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question 6 “Yes,” but in so doing we take into considera-
tion all of the provisions of the act and not merely those of
§ 1. We answer question 7 “Yes” and questions 8 and 9
“No,” subject to qualifications already mentioned. As to
question 10, we can make no precise answer beyond those
already made, since we do not feel able to anticipate all
possible kinds of controversy that might in some way arise
“out of the administration of said proposed act.” Ques-
tions 13 and 14 are of a type including all possible questions
of constitutionality that might arise under the State Con-
stitution or under the Fourteenth Amendment to the Con-
stitution of the United States concerning any provision of
the proposed act without directing our attention to any
particular question which the Senate has in mind. The
Justices have long been of opinion that they were not re-
quired by our Constitution to answer questions of this
kind. Opinion of the Justices, 328 Mass. 679, 691, and
opinions there cited. We respectfully request to be excused
from answering these questions.
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