
SENATE .... No. 790

OPINIONS OF THE HONORABLE THE JUSTICES OF
THE SUPREME JUDICIAL COURT AS TO THE
CONSTITUTIONALITY OF AN ACT CREATING
THE HISTORIC BEACON HILL DISTRICT IN
THE CITY OF BOSTON AND ESTABLISHING IN
THE BUILDING DEPARTMENT OF SAID CITY
THE BEACON HILL ARCHITECTURAL COM-
MISSION AND DEFINING ITS POWERS AND
DUTIES.

Senate, June 28, 195

Whereas, There is pending before the Senate, Senate docu-
ment numbered 650, being An Act creating the Historic
Beacon Hill District in the city of Boston and establishing
in the building department of said city the Beacon Hill
Architectural Commission and defining its powers and
duties, a copy of which is forwarded herewith; and

Whereas, Section one of said proposed act creates the
Historic Beacon Hill District, states the boundary thereof,
but does not set forth the size of the area nor the number
of buildings, business and residential, therein; and

Whereas, Section two of said proposed act states the pur-
pose thereof “The purpose of this act is to promote the
educational, cultural, economic and general welfare of the
public through the preservation of the historic Beacon Hill
district, and to maintain said district as a landmark in the
history of architecture and as a tangible reminder of old
Boston as it existed in the early days of the common-
wealth”; and

Whereas, Section three of said proposed act defines “ex-
terior architectural feature” as follows: “the architectural
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style and general arrangement of such portion of the ex-
terior of a structure as is designed to be open to view from
a public way, including kind, color and texture of the build-
ing material of such portion and type of all windows, doors,
lights, signs, and other fixture appurtenant to such portion”;
and

Whereas, Section four of said proposed act provides that
"there shall be in the building department of the city a
board, known as the Beacon Hill Architectural Commission,
consisting of five commissioners appointed by the mayor of
the city as follows ...” and further provides “the com-
mission shall not be subject to the supervision or control of
the building commissioner; but unless otherwise ordered
by the mayor, the commission shall not communicate with
the mayor except through the building commissioner and
shall not make any annual or other report except through
the building commissioner”; and

Whereas, Section five of said proposed act reads “No
permit shall be issued by the building commissioner for the
construction of any structure in the historic Beacon Hill
district or the reconstruction, alteration or demolition of
any structure now or hereafter in said district, except in
cases excluded by section nine of this act, unless the ap-
plication for such permit shall bear a certificate under sec-
tion six of this act that no exterior architectural feature is
involved or shall be accompanied by a certificate of ap-
propriateness issued under section seven of this act or, in
the case of the demolition of a structure, a certificate under
section eight of this act that twenty days or such lesser
period as the commission may have determined has ex-
pired after receipt by the commission of notice of demo-
lition.”; and

Whereas, Section six of said proposed act is as follows:
“Except in cases excluded by section nine of this act, every
person about to apply to the building commissioner for a
permit to construct any structure in the historic Beacon
Hill district or to reconstruct, alter or demolish any struc-
ture now or hereafter in said district shall deposit with the
secretary of the commission his application for such permit
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together with all plans and specifications for the work in-
volved. Within five days thereafter, Saturdays, Sundays
and legal holidays excluded, the commission shall consider
such application, plans and specifications and determine
whether any exterior architectural feature is involved. If
the commission determines that no exterior architectural
feature is involved, it shall cause its secretary to endorse
on the application forthwith a certificate of such determina-
tion and return the application, plans and specifications to
the applicant. ”; and

Whereas, Section seven of said proposed act provides in
part as follows “No person shall construct any exterior
architectural feature in the historic Beacon Hill district, or
reconstruct, alter or demolish any such feature now or
hereafter in said district, until such person shall have filed
with the secretary of the commission an application for a
certificate of appropriateness in such form and with such
plans, specifications and other material as the commission
may from time to time prescribe and a certificate of ap-
propriateness shall have been issued as hereinafter provided
in this section” and further that within five days the com-
mission shall determine the estates to be materially affected
and for a public hearing on the application; within twenty
days the commission shall determine whether the proposed
construction, reconstruction or alteration of the exterior
architectural feature will be appropriate, and for the issue
of a certificate of appropriateness if appropriate or if in-
appropriate the issue of a certificate in certain cases, and if
the commission determines that a certificate of appropriate-
ness should not issue, the commission shall forthwith spread
upon its records the reasons for such determination and
may include recommendations respecting the proposed con-
struction, reconstruction or alteration; and

Whereas, Section eight of said proposed act provides “No
person shall demolish any exterior architectural feature now
or hereafter in the historic Beacon Hill district until he
shall have filed with the secretary of the commission on such
form as may be from time to time prescribed by the com-
mission a written notice of his intent to demolish such
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feature and a period of twenty days, Saturdays, Sundays
and legal holidays excluded, or such lesser period as the
commission, because the feature is not historically or archi-
tecturally significant or otherwise worthy of preservation,
may in a particular case determine, shall have expired fol-
lowing the filing of such notice of demolition. Upon the
expiration of such period the secretary of the commission
shall forthwith issue to the person filing the notice of demo-
lition a certificate of the expiration of such period. ”; and

Whereas, Section ten of said proposed act provides for
appeal to the superior court in equity by any applicant
aggrieved by the determination of the commission and that
the remedies provided by the proposed act shall be exclusive;
and

Whereas, Section eleven of said proposed act provides
penalties for violation of the act and “The superior court
sitting as aforesaid may, upon application of the commis-
sion, restrain the construction, reconstruction, alteration or
demolition of any exterior architectural feature now or here-
after in the historic Beacon Hill district in violation of this
act and order the removal of any such exterior architectural
feature constructed or reconstructed in violation thereof
and the substantial restoration of any such exterior archi-
tectural feature altered in violation thereof”; and

Whereas, The district to which the proposed act refers is
zoned under the Boston Zoning act, St. 1924, 488 and
amendments, as follows, seventy-six per cent for general
residence and twenty-four per cent for business, and St.
1924, 488 § 3 reads in part: In a single residence district,
no building or premises shall be erected, altered or used
except for one or more of the following uses; (1) Single-
family detached dwellings .... (3) Educational, religious,
philanthropic or other institutional uses, provided that in
the case of a hospital, sanitarium, correctional institution or
similar use the health commissioner of Boston and building
commissioner of Boston approve the location as not detri-
mental or injurious to the residential character of the neigh-
borhood after public notice and hearing; and

Whereas, Section 4 of said Boston zoning act x’eads, in
part, In a general residence district, no building or premises
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shall be erected, altered or used except for one or more of
the following uses: (1) Any use permitted in a single resi-
dence district; and

Whereas, In Berman v Parker, 343 U. S. 26, 99 L. Ed
(Advance p. 63) it is stated that “the concept of the public
welfare is broad and inclusive. The values it represents
are spiritual as well as physical, aesthetic as well as mone-
tary”; and

Whereas, Berman v Parker decided that the District of
Columbia Redevelopment Act of 1945, 60 Stat. 790 was
constitutional; and

Whereas, The first project undertaken under said act
related to Project Area B in Southwest Washington, D. C.
In 1950 the Planning Commission prepared and published
a comprehensive plan for the District. Surveys revealed
that in Area B, 64.3% of the dwellings were beyond repair,
18.4% needed major repairs, only 17.3% were satisfactory;
57.8% of the dwellings had outside toilets, 60.3% had no
baths, 29.3% lacked electricity, 82.2% had no wash basins
or laundry tubs, 83.8% lacked central hearing. In the
judgment of the District’s Director of Health it was neces-
sary to redevelop Area B in the interests of public health.
The population of Area B amounted to 5,012 persons, of
whom 97.5% were Negroes and the Plan for Area B specified
the boundaries and allocates the use of the land for various
purposes. It makes detailed provisions for types of dwell-
ing units and provides that at least one-third of them are to
be low-rent housing with a maximum rental of $l7 per room
per month; and

Whereas, Section 3 (r) of the District of Columbia Re-
development Act of 1945 states: “‘Substandard housing
conditions’ means the conditions obtaining in connection
with the existence of any dwelling, or dwellings, or housing
accommodations for human beings, which because of lack
of sanitary facilities, ventilation, or light, or because of
delapidation, overcrowding, faulty interior arrangement, or
any combination of these factors, is in the opinion of the
Commissioners detrimental to the safety, health, morals, or
welfare of the inhabitants of the District of Columbia”;
and
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Whereas, Said Area B was to be redeveloped in the in-
terests of the public health and no question of aesthetic
purposes was presented or decided; and

Whereas, It is stated in Lowell v Boston, 322 Mass. 706,
at 727: “An opinion must be construed with reference to
the facts which were found and the issues presented and it
is not an authority for any proposition not considered or
determined. . . . The Codman case assumed in accordance
with the allegations in the pleading that the town took title
subject to a trust. It did not decide after a hearing on the
merits that the title was so held. Subsequent expressions
. . . to the effect that that title was conveyed subject to a
trust, have no more binding effect than they had in the case
just mentioned. ’’; and

Whereas, Portions of the Land Assembly and Redevelop-
ment Projects of the housing authority law, General Laws
(Ter. Ed.) c. 121 §§ 26JJ to 26MM, as appearing in St.
1946, c. 574 §1 and as amended by St. 1953, c. 647 §lB

Papadinis v Somerville, 1954
area affected was found to be
ition of aesthetic purpose was

were held constitutional in
Advance Sheets 725, and the
a typical slum, and no que;
litigated or decided; and

Whereas, In Welch v Swat iy, 193 Mass. 375, 214 U. S.
91, 107, it was held that the police power could not be used
for aesthetic purposes, but that they might enter into the
matter; and

Whereas, In Tranfaglia v Building Commissioner of Win-
chester, 306 Mass. 495, at 503, it is said “The avowed pur-
pose of zoning legislation is the protection of the health,
safety, convenience, morals or welfare of the community.
It is not designed for the economic value of property, except
in so far as that end is served by making the community a
safe and healthy place in which to live.” “The provision in
section 9 of the zoning by-laws forbidding uses described by
the general term ‘harmful to property’ is not authorized
by the enabling act, is beyond its scope and is void”; and

Whereas, In General Outdoor Adv. Co. v Dept. Public
Works, 289 Mass. 149, at 184, 185, it is said; “It was said
in Opinion of the Justices, 234 Mass. 597, 604: ‘lt has been
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decided quite generally, if not universally, by courts in
which the question has been raised, that aesthetic consider-
ations alone or as the main end do not afford sufficient
foundation for imposing limitations upon the use of prop-
erty under the police power. ’ While property owners can-
not be compelled in general to give up their rights ‘for
purely aesthetic objects, ’ yet if ‘the primary and substantive
purpose of the legislation is such as justifies the act, con-
siderations of taste and beauty may enter in, as auxiliary’.”
Welch v. Swasey, 193 Mass. 364, 375. St. Louis Poster Ad-
vertising Co. v. St. Louis, 249 U. S. 269. The phrase “aesthetic
considerations” in our opinion has commonly been applied
to regulations as to the character, form and appearance of
constructions to be erected. The rules and regulations here
in question have different aims. They do not rest primarily
upon aesthetic considerations in the sense in which that
phrase has been used to overturn legislative enactments;
and

Whereas, In the District of Columbia case of Berman v
Parker, 343 U. S. 26, damages were paid to the plaintiff
and similarly in the case of Papadinis v Somerville damages
were paid, and Article 51 of the Amendments to the Con-
stitution provides for just compensation in cases of the
taking of ancient landmarks and property of historical in-
terest; and

Whereas, In Attorney General v Williams, 174 Mass. 476,
it was held that a statute providing compensation to per-
sons injured in their property by the limitations contained
in said statute was constitutional; and

Whereas, The first paragraph of section 25 of chapter 40
of the General Laws, as amended by St. 1950 chapter 325,
section 1, is as follows: No by-laws or ordinance which
prohibits or limits the use of land for any church or other
religious purpose or which prohibits or limits the use of
land for any religious, sectarian or denominational educa-
tional purpose shall be valid; and

Whereas, In Attorney General v Town of Dover, 327 Mass.
601, at 604, the court says: There can be no doubt that the
statute was intended as an expression of a general policy
to take away from all municipalities all power to limit the
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use of land for church or other religious purposes or for
religious, sectarian, or denominational educational purposes.
In a case like this there could have been no intent to leave
ordinances and by-laws of the forbidden type in force in
municipalities which had already passed such ordinances or
by-laws, while prohibiting other municipalities from passing
them; and

Whereas, In 122 Main Street Carp, v Brockton, 323 Mass.
646, at 650, it is said: It is not within the scope of the
act to enact zoning regulations for the purpose of assisting a
municipality to retain or assume a general appearance
deemed to be ideal, or to inflate its taxable revenue. These
objectives overleap any reasonable conception of the con-
servation of the value of property ; and

Whereas, In Barney and Carey Company vs Town of
Milton, 324 Mass. 440, it is said at 448: Aesthetic consider-
ations may not be disregarded in determining the validity
of a zoning by-law, but they do not alone justify restric-
tions upon private property merely for the purpose of pre-
serving the beauty of a neighborhood or town .... Re-
gard for the preservation of the natural beauty of a neigh-
borhood makes the enactment of a zoning regulation de-
sirable but does not itself give vitality to the regulation,
and at page 450: We do not mean that the petitioner’s
land cannot be subjected to restrictions that will bear a
rational relation to the public safety, health, and welfare,
and regulate the use of the land to this extent. We only
say that this result cannot be constitutionally accomplished
by a regulation limiting its use to those uses permitted in a
residential zone; and

Whereas, Grave doubt exists as to the constitutionality
of said act if enacted into law; therefore be it

Ordered, That the opinions of the Honorable the Justices
of the Supreme Judicial Court be required by the Senate on
the following important questions of law:

1. Would the provisions of section six of said proposed
act requiring that except in cases excluded by section nine,
every person about to apply for a permit to construct any
structure in the district or to reconstruct, alter or demolish
any structure shall deposit with the secretary of the com-
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mission his application with all plans and specifications, be
constitutional?

2. Would the provisions of section seven of said proposed
act providing that no person shall reconstruct, alter or de-
molish any exterior architectural feature in the district
without a certificate of appropriateness when the section
gives the commission power to determine only as to whether
the proposed construction, reconstruction or alteration will
be appropriate, with no power as to demolition, be con-
stitutional?

3. (a) Would the provisions of section seven of the pro-
posed act if enacted into law be arbitrary, capricious and
discriminatory and repugnant and contrary to chapter 1,
section 1, article 4 of the constitution of the commonwealth?

( b ) Would the provisions of said section seven be violative
of article 1 of the Declaration of Rights of the constitution
of the commonwealth?

(c) Would the provisions of said section seven be viola-
tive of Article X of the Declaration of Rights?

( d) Would the provisions of said section seven be violative
of Article XIV of the Amendments to the constitution of
the United States?

4. Would the requirement of section eight of the proposed
act requiring the filing of a written notice of the intent to
demolish any exterior architectural feature with a delay of
twenty days when the only power of the commission in rela-
tion to such demolition is to issue a certificate of the expira-
tion of such period, be constitutional?

5. Would said proposed act if enacted into law be a law-
ful use of the police power?

6. May the General Court impose the limitations on the
use of property already zoned under the Boston Zoning
Act without providing compensation for the owners of such
property?

7. May the Genera' Court provide, as set forth in section
eleven, that the superior court may order the removal of
any structure erected in violation of said act and the sub-
stantial restoration of any structure altered or repaired in
violation thereof, without providing compensation to the
owner of any such structure?
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8. Would the provisions of section eleven of said proposed
act.be violative of Article 26 of the Declaration of Rights?

9. Would the proposed act if enacted into law be con-
stitutional if interpreted to prohibit the construction, re-
construction or alteration of a structure within the district
to be used for religious purposes if such construction, recon-
struction or alteration did not have a certificate of ap-
propriateness?

10. In any controversy regarding any property in the dis-
trict arising out of the administration of said proposed act
if enacted into law, would any party thereto be entitled to
the right of a trial by jury?

11. Would the enactment into law of the proposed act be
a taking of ancient landmarks and other property of his-
torical or antiquarian interest, or an interest therein, for
which just compensation must be paid, as provided in
Article 51 of the Amendments to the Constitution of the
commonwealth ?

12. Would the proposed act or any provision thereof be
a taking of property, or any interest therein, for which the
owner thereof would be entitled to recover damages?

13. Would the proposed act if enacted into law violate
any provision of the constitution of the commonwealth?

14. Would the proposed act if enacted into law violate
the Fourteenth Amendment to the Constitution of the
United States?

15. Would the proposed act if enacted into law contain
schemes for municipal improvement which violate the rights
of private property secured by the state and federal con-
stitutions against interference through the police power?

Clerk.
A true copy. Attest:

IRVING N. HAYDEN
Clerk of the Senate.

To the Honorable the Senate of the Commonwealth of Massachusetts
The Justices of the Supreme Judicial Court respectfully

submit these answers to the questions contained in an

IRVING N. HAYDEN,
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order of the Senate dated June 28, 1955, and submitted to
us on June 30.

The questions relate to a proposed act known as Senate
No. 650 and entitled “An Act creating the Historic Beacon
Hill District in the city of Boston and establishing in the
building department of said city the Beacon Hill architec-
tural commission and defining its powers and duties.” A
copy of the act is attached hereto.

The essential features of the proposed act sufficient, we
think, to an understanding of the questions and answers are
these;

The Historic Beacon Hill District is created with defined
boundaries, all in the section of Boston generally known as
Beacon Hill. §l. The purpose of the act is stated to be
“to promote the educational, cultural, economic and general
welfare of the public through the preservation of the historic
Beacon Hill district, and to maintain said district as a land-
mark in the history of architecture and as a tangible reminder
of old Boston as it existed in the early days of the com-
monwealth.” § 2. A “Beacon Hill Architectural Com-
mission” is created. Its members must serve without
compensation for their services and must keep records of
their determinations and votes. §4. No permit shall be
issued by the building commissioner for the construction,
reconstruction, alteration, or demolition of any structure in
the district, with certain exceptions not considered material
to the questions asked, unless the application bears (1) a
certificate of the commission that no exterior architectural
feature is involved, or (2) a certificate of appropriateness
issued under § 7, or (3) in the case of the demolition of a
structure a certificate under § 8 that twenty days, or such
lesser period as the commission may have determined, has
expired after receipt by the commission of notice of demo-
lition. § 5. By § 3 “exterior architectural feature” is
defined as “the architectural style and general arrange-
ment of such portion of the exterior of a structure as is
designed to be open to view from a public way, including
kind, color and texture of the building material of such
portion and type of all windows, doors, lights, signs, and
other fixtures appurtenant to such portion.” Under § 6
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persons about to apply to the building commissioner for a
permit to construct, reconstruct, alter, or demolish any
structure are required to supply to the commission all plans
and specifications, and the commission is to determine
whether any exterior architectural feature is involved. If
it determines that none is involved, it shall cause its secre-
tary to indorse a certificate to that effect on the application
for a permit and to return it to the applicant. Section 7
provides that no person shall construct, reconstruct, alter,
or demolish any exterior architectural feature until he shall
have filed with the secretary
plication for a certificate of
certificate shall have been i
required to give notice and

of the commission an ap-
appropriateness, and such
isued. The commission is
a hearing (unless waived)

to all persons whom it finds to be materially affected and
to others who have requested notice. The commission is to
determine whether the proposed construction, reconstruc-
tion, or alteration of the exterior architectural features in-
volved “will be appropriate to the preservation of the
historic Beacon Hill district for the purposes of this act,
and whether, notwithstanding that it may be inappropriate,
owing to conditions especially affecting the structure in-
volved, but not affecting the historic Beacon Hill district
generally, failure to issue a certificate of appropriateness will
involve a substantial hardship to the applicant and such a
certificate may be issued without substantial detriment to
the public welfare and without substantial derogation from
the intent and purposes of this act. In passing upon ap-
propriateness, the commission shall consider, in addition
to any other pertinent factors, the historical and architec-
tural value and significance, architectural style, general
design, arrangement, texture, material and color of the
exterior architectural feature involved and the relationship
thereof to the exterior architectural features of other struc-
tures in the immediate neighborhood.” If the commission
determines that the proposed construction, reconstruction,
or alteration will be appropriate or that, even if inap-
propriate, owing to conditions aforesaid failure to issue a
certificate will involve substantial hardship to the applicant
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and issuance may be made without substantial detriment
as aforesaid, the secretary is to issue a certificate of appro-
priateness. The section contains no express provision giv-
ing the commission power to issue certificates of appro-
priateness in instances of demolition, although the first
sentence seems to require that the landowner procure a
certificate in such instances. Section 8, however, provides
that no person shall demolish any exterior architectural
feature until after notice to the commission and that the
commission shall issue a certificate that the required period
of notice has expired, and as previously stated § 5 seems
to authorize the building commissioner to issue a permit for
demolition without any certificate of appropriateness if a
certificate has been issued under § 8.

The proposed act contains a provision for appeal by an
aggrieved applicant to the Superior Court, which is to hear
all pertinent evidence and to annul the determination of the
commission if it finds the reasons given by it to be unwar-
ranted by the evidence or insufficient in law to warrant the
determination of the commission “or make such other de-
cree as justice and equity may require,” subject to appeal
and exception as in other equity cases. § 10. There are
also penalties for violation of the act and a provision for
restraining the construction, reconstruction, alteration, or
demolition of any exterior architectural feature in viola-
tion of the act and for orders for the removal of such features
constructed or reconstructed in violation of the act and for
the restoration of such features altered in violation thereof.

In addition to the facts appearing from the proposed act
itself there are other facts of common knowledge in rela-
tion to Beacon Hill. The area was closely built up for the
homes of persons of taste and culture in the architectural
style of urban residences prevailing a century or more ago.
There is general uniformity in design and structure. Al-
though the area is not far from the business center of Boston,
commercial development has proceeded in other directions,
and the Beacon Hill section, with some exceptions, has re-
mained to this day rather surprisingly free from inhar-
monious intrusions. Its general appearance is substan-
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stantially what it was several generations ago. The Bul-
finch front, so called, of the State House, completed before
the year 1800, is at the highest point of the hill. The
famous Boston Common is located on the side of Beacon
Street opposite the southerly boundary of the proposed
district. The area has contained the homes of many per-
sons of distinction in the life of the State and Nation. That
it is a locality of historic significance can hardly be doubted.

The announced purpose of the act is to preserve this his-
toric section for the educational, cultural, and economic ad-
vantage of the public. If the General Court believes that
this object would be attained by the restrictions which the
act would place upon the introduction into the district of
inappropriate forms ot construction that would destroy its
unique value and associations, a court can hardly take the
view that such legislative determination is so arbitrary or
unreasonable that it cannot be comprehended within the
public welfare.

In our answers to recent questions of the Senate pertain-
ing to proposed historic districts in Nantucket we have dis-
cussed at some length the constitutional aspects of restric-
tions upon the character of building in areas set apart as
such districts, whether or not there is involved any elements
of aesthetic considerations, and we cited authorities revealed
by our research into the subject.’ We beg to refer to what
we there said without repeating it here. In that instance
the districts of historic interest intended to be preserved
were in ancient villages that had survived into our day.
In this instance it is an ancient section of the capital city of
the Commonwealth. But the principles are the same. There
are some other differences between the two proposed acts,
but we think none is sufficient to render what we said in our
discussion in the former instance inapplicable in this later
instance.

We answer the questions now presented on the assump-
tion that the area within the boundaries of the district in-
cludes only territory to which the General Court can reason-
ably find the purposes of the statute are applicable, and we

1Opinion of the Justices, Mass.
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answer with the further qualification that, as in the case of
zoning regulations, although the statute may in general be
constitutional, it. is possible that particular applications of
it, because of peculiar hardship and remoteness from the
legitimate purposes of the statute, might be unconstitu-
tional. See, for example, Nectow v. Cambridge, 277 U. S.
183, and our own decisions cited in the former opinion.

For convenience, we place the questions and answers in
pairs.

Question 1: “Would the provisions of section six of said
proposed act requiring that except in cases excluded by sec-
tion nine, every person about to apply for a permit to con-
struct any structure in the district or to reconstruct, alter
or demolish any structure shall deposit with the secretary of
the commission his application with all plans and specifica-
tions, be constitutional?”

Vnswer: “Yes
Question 2; “Would the provisions of section seven of

said proposed act providing that no person shall reconstruct,
alter or demolish any exterior architectural feature in the
district without a certificate of appropriateness when the
section gives the commission power to determine only as to
whether the proposed construction, reconstruction or altera-
tion will be appropriate, with no power as to demolition, be
constitutional?”

Answer: “Yes.” We think that any difficulty that may
arise because of the absence in § 7 of any express provision
giving the commission power of determination in cases of
demolition raises only a question of construction which
would have to be decided with all the provisions of the act
in mind. We do not think that such absence raises a con-
stitutional question.

Questions (a): “Would the provisions of section seven
of the proposed act if enacted into law be arbitrary, ca-
pricious and discriminatory and repugnant and contrary to
chapter 1, section 1, article 4 of the constitution of the
commonwealth? ”

Answer: “No.’
Questions (b): “Would the provisions of said section
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seven be violative of article 1 of the Declaration of Rights
of the constitution of the commonwealth?”

Answer: “No.”
Question 3 (c): “Would the provisions of said section

seven be violative of ArticleX of the Declaration ofRights? ”

Answer: “No.”
Questions (d): “Would the provisions of said section

seven be violative of Article XIV of the Amendments to
the constitution of the United States?”

Answer: “No.”
Question 4: “Would the requirement of section eight of

the proposed act requiring the filing of a written notice of
the intent to demolish any exterior architectural feature
with a delay of twenty days when the only power of the
commission in relation to such demolition is to issue a cer-
tificate of the expiration of such period, be constitutional?”

Answer: “Yes.” See answer to question 2.
Moreover, there may be reasons making the requirement

of notice proper and reasonable, even if the only power of
the commission is to issue a certificate of the expiration of
the period.

Questions: “Would said proposed act if enacted into
law be a lawful use of the police power?”

Answer: “Yes,” with the qualification mentioned above
as to an occasional possible special application.

Question 6; “May the General Court impose the limi-
tations on the use of property already zoned under the
Boston Zoning Act without providing compensation for the
owners of such property?”

Answer: “Yes.”
Question?: “May the General Court provide, as set

forth in section eleven, that the superior court may order
the removal of an}'- structure erected in violation of said
act and the substantial restoration of any structure altered
or repaired in violation thereof, without providing com-
pensation to the owner of any such structure?”

Answer: “Yes.”
Question 8: “Would the provisions of section eleven of

said proposed act be violative of Article 26 of the Declara-
tion of Rights?”
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Answer: “No.
Question 9: “Would the proposed act if enacted into

law be constitutional if interpreted to prohibit the con-
struction, reconstruction or alteration of a structure within
the district to be used for religious purposes if such con-
struction, reconstruction or alteration did not have a cer-
tificate of appropriateness?”

Answer; “Yes.”
Question 10: “In any controversy regarding any prop-

erty in the district arising out of the administration of said
proposed act if enacted into law, would any party thereto
be entitled to the right of a trial by jury?”

Answer: We can make no precise answer beyond those
already made, since we do not feel able to anticipate all
possible kinds of controversy that might in some way arise

out of the administration of said proposed act
Question 11; “Would the enactment into law of the

proposed act be a taking of ancient landmarks and other
property of historical or antiquarian interest, or an interest
therein, for which just compensation must be paid, as pro-
vided in Article 51 of the Amendments to the Constitution
of the commonwealth?”

Answer: “No.’
Question 12: “Would the proposed act or any provision

thereof be a taking of property, or any interest therein, for
which the owner thereof would be entitled to recover dam-
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ages
Answer; “No.’
Questions 13, 14, and 15 are as follows; “13. Would the

proposed act if enacted into law violate any provision of
the constitution of the commonwealth? 14. Would the
proposed act if enacted into law violate the Fourteenth
Amendment to the Constitution of the United States?
15. Would the proposed act if enacted into law contain
schemes for municipal improvement which violate the rights
of private property secured by the state and federal con-
stitutions against interference through the police power?”

Answer: Those questions are of a type including all, or
nearly all, possible questions of constitutionality that might
arise under the State or Federal Constitutions or the Four-



SENATE No. 790. [July, 1955.18

teenth Amendment to the Federal Constitution concerning
any provision of the proposed act without directing our at-
tention to any particular question which the Senate has in
mind. The Justices have long been of opinion that they
were not required by our Constitution to answer questions
of this kind. Opinion of the Justices, 328 Mass. 679, and
opinions there cited. We refer to the answers already made
to more specific questions and request to be excused from
answering questions 13, 14, and 15.

STANLEY E. QUA.
HENRY J. LUMMUS.
JAMES J. RONAN.
RAYMOND S. WILKINS.
JOHN V. SPALDING.
HAROLD T. WILLIAMS.
EDWARD A. COUNIHAN, Jr.






