
HOUSE .... No. 1973
By Mr. O’Connor of Springfield, petition of Thomas J. O’Connor, Jr.,

that certain employees be authorized to institute legal action against
persons other than the insured in industrial accident cases, and relative
to limiting the recovery of damages in such actions. The Judiciary.

In the Year One Thousand Nine Hundred and Fifty-Six.

AN Act permitting an employee, while receiving com-
pensation, TO proceed in law against a person other
THAN THE INSURED, PROVIDED THAT IF HE RECOVERS IN
HIS ACTION AGAINST THE OTHER PERSON ALL COMPENSA-

TION RECEIVED SHALL BE RETURNED TO THE INSURER.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

Cl)c Commontoealtl) of o@assac|)usetts

1 Chapter 152 of the General Laws is hereby amended
2 by striking out section 15, as amended, and inserting in
3 place thereof the following section:
4 Section 15. Where the injury for which compensation
5 is payable was caused under circumstances creating a
6 legal liability in some person other than the insured to
7 pay damages in respect thereof, the employee may pro-
-8 ceed against the insurer for compensation under this
9 chapter and also against the said person to recover

10 damages; provided, that action against the said person
11 is brought within six months after said injury. If com-
-12 pensation be paid under this chapter, the insurer, in the
13 event such action is not brought by the employee within
14 the said six months, may enforce, in the name of the em-
-15 ployee or in its own name and for its own benefit, the
16 liability of such other person, and if, in any case where the
17 employee has claimed or received compensation within
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18 six months of the injury without having brought action
19 against the other person, the insurer does not proceed to
20 enforce such liability within a period of nine months after
21 said injury, the employee may so proceed. The employee
22 may at any time waive his right to proceed against the
23 other person by giving written notice of such intention to
24 the insurer. In the event that action is brought against
25 the other person the insurer, if it so requests, shall be
26 represented in all proceedings. In either event the sum
27 recovered shall be for the benefit of the insurer unless
28 such sum is greater than that paid by it to the employee.
29 If the insurer brings the action four fifths of the excess
30 shall be paid to the employee, and if the employee brings
31 the action he shall retain the entire excess unless the
32 insurer, as hereinbefore provided, requested to be and
33 was represented in the proceedings, in which event four
34 fifths of the excess shall be paid to the employee. The
35 party bringing the action shall be entitled to retain any
36 costs recovered by him and any interest received in such
37 action shall be apportioned between the insurer and the
38 employee in proportion to the amounts received by them,
39 respectively, under this section, exclusive of interest
40 and costs. For the purposes of this section, “excess”
41 shall mean the amount by which the total sum received
42 in payment for the injury, exclusive of interest and
43 costs, exceeds the compensation paid under this chapter.
44 The insurer and the employee may share the expense of
45 any attorney’s fee in accordance with such agreement as
46 they may make; provided, that when the insurer brings
47 the action, no such agreement shall be valid if the em-
-48 ployee would be required thereunder to bear a greater
49 proportion of such expenses than the proportion that
50 the part of the excess received hereunder by him bears
51 to the total sum received hereunder by him and the
52 insurer, exclusive of interest and costs. Except in the
53 case of a settlement by agreement by the parties to, and
54 during a trial of, such an action at law, no settlement by
55 agreement shall be made with such other person without
56 the approval of the industrial accident board after an
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57 opportunity has been afforded both the insurer and the
58 employee to be heard on the merits of the settlement
59 and on the amount, if any, to which the insurer is en-
-60 titled out of such settlement by way of reimbursement,
61 which amount shall be determined by said board at the
62 time of such approval. In the case of a settlement by
63 agreement by the parties to, and during a trial of such
64 an action at law, the justice presiding at the trial shall
65 have and exercise, relative to the approval of such settle-
-66 ment by agreement and to the protection of the rights
67 and interests of the employee, all the powers herein-
-68 before granted to the industrial accident board.




