
SENATE No. 690

May 28, 1956

BOSTON
WRIGHT A POTTER PRINTING CO., LEGISLATIVE PRINTERS

32 DERNE STREET
1956

Che Commontoealtlj of Massachusetts

REPORT
SUBMITTED BY THE

LEGISLATIVE RESEARCH COUNCIL
RELATIVE TO

COMPULSORY HOSPITAL CONFINEMENT OF
ADVANCED TUBERCULOSIS PATIENTS





Cl)t Commontoealtt) of cpagsac&usett*

Chapter 24, Resolves of 19.

Resolve providing for an Investigation and Study by the Legis-
lative Research Council relative to providing that Persons
having Advanced Tuberculosis be confined in a Hospital.

Resolved, That the legislative research council is hereby authorized and
directed to make an investigation and study relative to providing that
persons having advanced cases of tuberculosis be confined in a hospital.
In the course of its investigation and study said council shall consider the
subject matter of current senate document numbered 454. Said council
shall report to the general court the results of its investigation and study
by filing the same with the clerk of the senate not later than the last
Wednesday in May of the current year. Approved March 1, 1966.

RESOLVE AUTHORIZING STUDY.



CONTENTS

AQE

3
5
6

Resolve authorizing Study
Letter of Transmittal to Senate and House of Representatives
Letter of Transmittal to Legislative Research Council

of Report
History of T.B. Prevention and Control
Nature of Present Problem

Q

10
Financial Aspects 12

Compulsory Confinement as Possible Answer
What Other States are Doing

12
13

Attitude of Massachusetts Department of Public Health 15

A. Senate Bill No. 454, Original Petition of Senator Quigley IS
B. Chapter 111, General Laws, Sections 96 and 121, Massachusetts

“Contagious Disease” Statutes . 19
C. States and Territories which have adopted compulsory con-

finement legislation since 1948 ..... 21
D. Committee on “Compulsory Confinement Legislation” ap-

pointed by Commissioner of Public Health ... 99

E. Legislation Proposed by the Committee 23

Appendices.



LETTER OF TRANSMITTAL TO SENATE AND
HOUSE OF REPRESENTATIVES.

To the Honorable Senate and House of Representatives.

Gentlemen : In accordance with chapter 24, Resolves
of 1956, the Legislative Research Council submits herewith
a report prepared by the Legislative Research Bureau on
the subject of compulsory hospital confinement of advanced
tuberculosis patients.

The scope and content of this report are limited to factual
material only, as prescribed by statute.

Respectfully submitted,

Sen. Ralph Lerche of Hampden, Hampshire
and Berkshire,

Chairman.
Rep. Joseph P. Graham of Boston,

Vice Chairman.
Sen. John E. Powers of Suffolk.
Rep. Rene R. Bernardin of Lawrence.
Rep. Walter F. Hurlburt of Greenfield.
Rep. Earle S. Tyler of Watertown.

Cbe Commontoealtl) of o@aosac|)Uoetts

MEMBERS OF THE LEGISLATIVE
RESEARCH COUNCIL



Cfte CommontucaltJ) of Qiassacbusetts

To the Members of the Legislative Research Council.
Gentlemen: Chapter 24 of the Resolves of 1956,

“authorized and directed the Legislative Research Council
to make an investigation and study relative to providing that
persons having advanced cases of tuberculosis be confined in
a hospital”; and to file its report with the Clerk of the
Senate by May 30, 1956.

In accordance with this resolve, the Legislative Research
Bureau submits herewith such a report. Its scope and con-
tent have necessarily been limited by the statutory require-
ments restricting Bureau documents to facts, not recom-
mendations.

This report was prepared by Samuel Brown, a staff mem-
ber of the Research Bureau. We are glad to acknowledge
with thanks the extended co-operation of the Massachusetts
Department of Public Health.

Respectfully submitted

Herman C. Loeffler,

LETTER OF TRANSMITTAL TO LEGISLATIVE
RESEARCH COUNCIL.

Director, Legislative Research Bureau.



History.

Senate, No. 454 proposes hospitalization of “advanced
tuberculosis cases.” Technically, this phrase should read
“active tuberculosis” or “infectious tuberculosis,” because
“advanced” cases are not necessarily either. This report
deals primarily with pulmonary tuberculosis which is, by
far, the most common, the most contagious and the easiest
to diagnose.

As recently as the turn of the present century, tubercu-
losis with a death rate of over 200 per 100,000 population,
was the disease with the worst record in the United States.
Today, with a death rate of only 10 per 100,000, it is far
down the list of killers.

Present Problem
In spite of this tremendous progress, there is a residual

problem, connected for the most part with vagrants, al-
coholics and psychotics, who do not seek medical attention,
and who, when diagnosed as having tuberculosis, refuse to
enter sanatoriums or to take precautions which protect
healthy individuals from infection. Another facet of the
problem concerns the financial burden imposed by about
1,000 patients who quit Massachusetts sanatoriums annu-
ally against medical advice. The costs of controlling tu-
berculosis are heavy approximately $750 to discover each
case and $15,000 to cure it. These patients who leave
against advice usually return for treatment, and quite often
repeat the process time and time again.

Practice Elsewhere.

The evidence is insufficient to determine whether com-
pulsory confinement is the answer to the present problem.
All States have “contagious disease” statutes which can be

C6c Commontoealtft of e©aooacfiuoetto
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applied to T.B. cases. For practical purposes, however,
these statutes are unenforceable. As a result, 22 States
and two territories have passed compulsory confinement
laws since 1948 applicable only to active or infectious
T.B. patients.

Some of these States have encountered administrative
difficulties in attempting to enforce these laws. Most of
these difficulties have arisen from misinterpretation of the
statutes, or because inadequate hospital or other facilities
were provided to contain the recalcitrants, or because the
statutes were poorly drawn.

Massachusett Program

In most instances, treatment of T.B. cases is a long, tedious
and expensive process. Complete co-operation of the patient
is a prerequisite. Therefore, many sanatorium directors
in Massachusetts were opposed, in the past, to compulsory
confinement now under consideration, because they feared
the adverse psychological effect of barred and guarded
quarters upon their voluntary patients.

However, a committee appointed by the Massachusetts
Department of Public Health has been working for several
months to find a solution. This committee, which is com-
posed of both medical men and laymen, includes, as well,
some of the veiy same hospital superintendents who had
previously voiced opposition to compulsory confinement.
A bill has finally been drawn (see Appendix E) containing
the safeguards which this group suggests will insure in-
dividual protection, security quarters and proper legal
procedure.



At the present session of the General Court, Sen. Andrew
P. Quigley introduced Senate, No. 454 1 providing for com-
pulsory hospitalization of advanced tuberculosis cases.
A similar bill, House, No. 1453 of 1955, was referred to next
annual session on March 4, 1955. The Massachusetts
Department of Public Health appeared in opposition to
House, No. 1453 because it was too loosely worded. Senate,
No. 454 was referred to the Joint Committee on Public
Health, which, on January 25, 1956, reported resolve
House, No. 2496 calling for a study of the subject by the
Legislative Research Council.

The resolve was approved by the Flouse Ways and Means
Committee on Februaiy 15, 1956, by the House on February
17, 1956, in the Senate on February 21, 1956, and signed by
His Excellency the Governor on March 1, 1956.

History of T.B. Prevention and Control.
There are many forms and types of tuberculosis. Only a

few types are considered contagious or infectious. The com-
pulsory confinement proposed would apply to all contagious
tuberculosis. This study is concerned, however, with
pulmonary tuberculosis primarily because that one type is,
by far, the most common and the most infectious.

For many years, T.B. was the greatest man killer among
all known illnesses and diseases in this country. At the turn
of the twentieth century, tuberculosis was still the most
fatal disease. From a high of over 200 deaths per 100,000

Cbe Commontuealtl) of epassadjusetts
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Appendix A, Senate Bill No. 454.
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in 1900, the disease had already dropped in 1946 to a rate
of only 36 deaths per 100,000. 1 From number one it had
dropped to seventh position in the list of killers.

Since 1946, the drop has been even more remarkable, due
to the discovery of streptomycin and other drugs, as well
as newer methods of treatment. The death rate for tuber-
culosis is now about 10 per 100,000 population: and the
incidence of the disease, although not showing so marked a
decline, has also steadily retreated. 2 All the above figures
are national in scope, but the state figures follow almost
exactly the same pattern.

Medical treatment for tuberculosis has also changed
markedly. A half century ago the usual treatment called
for complete rest in high elevations and plenty of food.
Today, although high elevations and complete rest are often
recommended for pulmonary tuberculosis, they are usually
not a necessity. Often the same results can be obtained
close to home, sometimes in the patient’s own home. Instead
of plenty of food, the emphasis is on the proper food con
taining lean, protein building diets

And, of course, the treatment of T.B. has witnessed during
the past quarter century the emergence of surgery as a
major factor, lung-collapse and medication, especially
treptomycm.

Nature of Present Problem.

In view of the tremendous advances in treatment, control
and care of tuberculosis, why, then, the necessity for com-
pulsory confinement? Surely, if similar progress were to be
made in the treatment and control of heart disease and
cancer, the leading killers of today, we would rightly feel
that great victories had been won. Is there any real need
for legislation which might violate the instinctive American
belief in the individual’s constitutional rights?

These questions can best be answered by a hard core of
facts. T.B. is a highly contagious disease. (Heart diseases

A. R, Rich, Pathogenesis of Tuberculosis, H
Massachusetts Department of Public Health
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and cancer are not.) “Hospitalization for T.B. is usually
much longer, more costly, and involves more extensive and
complicated therapy than that for most other communi-
cable diseases.” 1 It is the duty of every state to restrict the
rights of the individual for the common good.

All proponents of compulsory confinement agree that
legislation to that effect must be employed only as a last
resort. All authorities are emphatic on the proposition that
education, persuasion and tact are the soundest methods
of approach. This is especially true because in a long-term
program of treatment and rehabilitation the patient’s co-
operation is essential.

However, there is a small minority of people who cannot
be persuaded to accept proper medical attention, who will
not listen or cannot be reasoned with. These, for the most
part, are the vagrants, alcoholics and psychotics. They
congregate in skid-row districts of our large cities and often
obtain occasional jobs as restaurant workers, handling food
and dishes. They sit on park benches and use public toilet
facilities, coughing, sneezing and expectorating wherever
they go. Experience has proved, time and time again, that
in these groups are found the highest percentage of T.B.
cases and deaths.

Our large cities show both higher rates of incidence and
death than the smaller cities and towns.2 For instance, in
1954, the rates of T.B. incidence and death in Massachu-
setts, as a whole, were 47.6 and 10.1, respectively, per
100,000 population. For Boston, these same rates were
106.9 and 24.1,3 or over double those applicable to the
Commonwealth as a whole. Boston’s death rate of 24.1
was the highest of any large city in the United States. The
next two in order were Baltimore with a death rate of 20.6,
and Chicago whose rate was 19.1 per 100,000. The other
large cities ranged down to a low of 5.3 for Minneapolis.

Another large group of recalcitrants is composed of male
patients in T.B. institutions, who become restless after

National Tuberculosis A{
U. S. Public Health Serv

;ialion

3 Massachusetts Depart men of Public Health.
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months of treatment, or who brood over the true or imagined
financial difficulties of their families, and simply walk out.
All T.B. hospital administrators, whether of veterans’ insti-
tutions or state, county or municipal sanatoriums, report
that between one-third and one-half of all T.B. patients quit
against medical advice, and that most of these departures

represent active or infectious cases

Financial Aspects

Large extra costs are implicit in this erratic behavior by
recalcitrants. Thus, the United States Public Health
Service figures the average cost of merely finding a T.B. case
at $750, and the complete cost of treatment and cure, at
$15,000 per patient. 2

Three thousand bed patients are annually cared for in
Massachusetts tuberculosis sanatoriums. On a conservative
basis, about one thousand of these cases leave against medical
advice. Some of them return for treatment and then repeat
the process of going and coming. Some never return. In
any event, it is obvious that the unregulated behavior of
these recalcitrants contributes substantial!y to the cost of
their treatment and cure. In addition, there arises the
expense involved in detecting and treating the new cases
resulting from contact with the infectious recalcitrants. The
over-all cost situation is almost unbelievable.

Compulsory Confinement as Possible Answer.

Will compulsory confinement eliminate these problems?
Very few authorities will go so far as to argue that point in
the affirmative. In general, they agree that the problems will
be alleviated. In the pages that follow it will be noted that
compulsory programs are too recent to have produced satis-
factory conclusions. Administrative problems are many.
Unless used with discretion, a compulsory program can

Public Health Reports (Vol. 67, No. 9, Sept. 1952). JosephN. Teclesco, TheAmerican R(
1953. Dr. J. Jay Matloff, Physician-in-Chief, Tuberculosis Service, Bos'

City Ho

Massachusetts Tuberculosis and Health League (N. T. A.). Boston
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incur public disfavor and hinder other phases of T.B.
control. Adequate social work and rehabilitation services
must be available. It is everywhere agreed that all possible
means of inducing voluntary hospitalization must first be
exhausted.

What Other States are Doing.

Every one of the 48 States gives local health departments
by statute the power to quarantine or isolate cases of con-
tagious disease. Since T.B. is contagious, this power can,
presumably, be applied to recalcitrant infectious cases.
Massachusetts has such a law, chapter 111 of the General
Laws, section 96. 1 “A magistrate

. . . may issue a warrant
.

. . to the sheriff ... or police officer, requiring him . .
.

to remove any person infected with a disease dangerous to
the public health.” According to section 121 of the same
chapter, inmates of certain public institutions and jails can
be isolated if afflicted with contagious tuberculosis; and
cannot be discharged if considered a menace to the public
health.

V few States have tried to enforce these statutes in T.B.
cases. For a number of reasons their efforts have generally
been unsuccessful. In the first place, these “contagious
disease” statutes do not contain enforcement provisions.
Secondly, no confinement quarters were set up to contain
the patients. For example, Massachusetts health officials
can conceivably remove an infectious T.B. case to a sana-
torium by force. However, because there are no facilities
for keeping him locked up or guarded, the patient can leave
the premises whenever he chooses. Thus the authorities
would be obliged to initiate anew the legal procedure re-
quired - if the culprit can be found. Since it would be
hopelessly impracticable to continue repetition of this legal
process in each individual case, the end result is that health
authorities in Massachusetts (and other States with similar
“contagious disease” statutes) simply cannot enforce them
where T.B. patients are concerned.

1 Appendix B Chapter 111, Section 96, Section 12;
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Since 1948, therefore, 22 States and two territories have
passed “compulsory confinement” legislation for T.B.
patients. 1 Since most of these statutes were enacted in the
years 1953-1955, experiences and results cannot yet be con-
clusive. Some of the laws were improperly drawn. Some
provided no security quarters. Some States did not have
the beds. (Massachusetts has approximately 3000 T.B. beds,
with only 2,000 occupied). 2 Poor planning is self-evident
in a State which attempts compulsory confinement, when
it does not contain sufficient beds for voluntary patients.

Certain jurisdictions use state or city prisons as security
facilities for recalcitrants (California, Virginia, Washington,
D. C., New York City, Pittsburgh). Others use mental
hospitals as detention facilities because these hospitals are
already adequate for security and because so many of the
recalcitrants border on the psychotic (Minnesota, West
Virginia, Wyoming).

Many of the States report that resort to the compulsory
law is infrequent because the threat of the law is usually suffi-
cient. For example, the State of Washington, which has an
excellent program in all respects (law, security quarters,
beds, etc.) reports that recalcitrants are rarely kept in con-
finement for more than a few weeks. By the end of that
time they become convinced that whatever is being done is
for their benefit, and invariably request transfer to the
voluntary quarters of the institutions concerned. Washing-
ton also requires chest X-rays of all alcoholics and vagrants
who are sent to jails or detention houses, thus meeting the
problem at its very inception.

On the other hand, word has reached us that two mid-
western States have encountered considerable difficulty in
the administration of compulsory confinement statutes. In
Michigan, an overzealous local health official is said to have
interpreted the new~ law in dictator-like fashion by arresting
suspected recalcitrants immediately. The press had a field
day with the incident and public opinion wr as unfavorably
aroused. Chest X-ray clinics registered an alarming drop

1 Appendix C lists these States.
2 Massachusetts Department of Public Health.
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in attendance before the State’s inhabitants were finally
assured that an official had erred, and that their rights were
fully protected.

In Minnesota the reported rate of incidence of tuberculosis
is said to have dropped markedly after passage of the new
law. However, the rate increased immediately in the ad-
joining state of Wisconsin. Fear of the new law may, there-
fore, have served as an impetus to migration between the
two States.

We have been unable, as yet, to verify either incident.
On the contrary, recent letters 1 from the Michigan Depart-
ment of Public Health, the Michigan Tuberculosis Asso-
ciation, the Minnesota Tuberculosis and Health Association,
and the Wisconsin Anti-Tuberculosis Association make no
mention whatsoever of the rumored episodes.

The problem of the recalcitrant T.B. patient has not
gone unnoticed in Massachusetts. However, the superin-
tendents of the various state, county and city T.B. sana-
toriums were hostile to the idea of compulsory confinement
for two reasons. First, none of the institutions has security
facilities. Second, and probably more important, is the fact
that each administrator was reluctant to have attached to
his particular hospital a security ward, with barred windows,
locked doors, guards, etc. This reluctance stemmed not
from personal reasons, but from the fear of possible adverse
effects on the voluntary patients. As previously pointed out,
the treatment of an advanced T.B. case is a lengthy process
(especially from the standpoint of the patient), a process
which is both costly and burdensome to society. Co-
operation of the patient as evidenced by proper frame of
mind, is a valuable asset, and the administrators were
alarmed at the possible psychological effect of a locked ward
on the other patients on whom so much time, effort and
money had been expended.

Attitude of Massachusetts Department of
Public Health.

1 On file at the Legislative Research Bureau,
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At about the same time that Senate, No. 454 was intro-
duced, Dr. Samuel Kirkwood, Commissioner of Public
Health, in conjunction with Dr. William H. Weidman,
Director of the Division of T.B. Sanatoria in that depart-
ment, decided that action was called for on two fronts in line
with recent developments in many States. A decision had
to be made as to whether or not compulsory confinement
was necessary; and if found necessary then it was equally
essential that a properly drawn legislative proposal be spon-
sored. The department was opposed to Senate, No. 454
because it was too loosely drawn. It seems fairly obvious
from the wording of Senate, No. 454, 1 that it was intended
only as an entering wT edge to bring the pot to a boil. Its
author undoubtedly intended that the authorities in the
field provide the details required to put a compulsory con-
finement bill in working order. This has been done.

Dr. Kirkwood appointed a committee consisting of him-
self and Dr. Weidman, other members of the Public Health
Department, superintendents of state, county and city
T.B. sanatoria, private medical experts in T.8., laymen
representing both state and local T.B. societies, and finally,
a professor of law, who might be required to draft a bill.2

This committee held several meetings. It decided that
compulsory confinement was indicated. Then came the
problem of eliminating objections of the various sanatoria
heads, the private experts and the laymen.

A central security center was determined upon. The in-
iividual’s constitutional rights were stressed and protected,
It was agreed that costs for such patients should be borne

by the State rather than by the cities and towns. Proper
legal procedure was spelled out. The committee concurred
in the belief that if a T.B. patient is treating with and abid-
ing by the advice of his own doctor, he should not be con-
sideredrecalcitrant. “Tuberculosis is a family disease . .

..

The family doctor, whose knowledge of the family cannot be
rivalled by the chest physician ... is the proper person to
advise on such matters.” 3

See Appendix A.
Appendix D lists the commit!

3 B. R. Clarke, M.D., Director of T.B. Services, Northern Ireland T.B. Aut
and Prevention of Tuberculosis.”
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The phrase “active tuberculosis” was considered more
accurate than “advanced tuberculosis” or “infectious
tuberculosis.” The committee explained that advanced
tuberculosis was not necessarily infectious, and that the
word “infectious” was not inclusive enough, since an active
case can become infectious overnight.

Finally, it was unanimously and strongly urged that all
health officials make every effort to effect voluntary hos-
pitalization before invoking the law if law it becomes. 1

If the General Court decides upon compulsory confine-
ment for recalcitrant active tuberculosis patients, then the
proposals of Dr. Kirkwood’s committee provide a sound
working basis for the required legislation.

1 Appendix E presents the proposed legislation,
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In the Year One Thousand Nine Hundred and Fifty-Six.

An Act providing that Persons having Advanced Cases of Tuber-
culosis be confined in a Hospital.

Any person suffering from an advanced case of tuberculosis shall be
confined in a tuberculosis hospital in the commonwealth or in a building
or ward set apart for such patients in a county, municipal or incorporated
hospital. If the kindred of such person bound by law to maintain him are
unable to pay the same, one half of the support of such patient shall be
borne by the commonwealth and one half by the city or town in which
he has a legal settlement.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

Appendix A.

SENATE BILL NO. 454, THE ORIGINAL PETITION
FILED BY SENATOR QUIGLEY.

C&e Commontoealtb of QpaooacJjuoetts
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MASSACHUSETTS “CONTAGIOUS DISEASE”
STATUTES.

Chapter 111 of the General Laws, Sections 96
and 121.

Section 96. Warrants to remove Sick Persons, etc. A magistrate
authorized to issue warrants may issue a warrant directed to the sheriff
of the county or his deputy, or to any constable or police officer, requiring
him, under the direction of the board of health, to remove any person
infected with a disease dangerous to the public health or who is a carrier
of the causative agent thereof, or to take control of convenient houses and
lodgings, and to impress into service and use such convenient houses,
lodgings, nurses, attendants and other necessaries. The removal author-
ized by this section may be made to a hospital in any town established for
the reception of persons having diseases dangerous to the public health;
provided, that the assent of the board of health of the town to which
such removal is to be made shall first have been obtained. (1701-2, 9,
see. 3; 1742-3, 17, sect. 1; 1797, 16, sec. 4; R.S. 21, sec. 19; G.S. 26, sec.
19; 1877, 211, sec. 1; P.S. 80, sec. 43; R.L. 75, sec. 46; 1902, 206,

see. 2; 1906, 365, sec. 2; 1915, 12; 1938, 265, sec. 8.)
Section 121. Treatment of Venereal Diseases and Tuberculosis in

Certain Institutions; Payment of Expense. —An inmate of a public
charitable institution or a prisoner in a penal institution who is afflicted
with a venereal disease, as defined under section six or pulmonary tuber-
culosis shall be forthwith placed under medical treatment, and if, in the
opinion of the attending physician, it is necessary, he shall be isolated
until danger of contagion is passed or the physician determines his isola-
tion unnecessary. If at the expiration of a prisoner’s sentence he is
afflicted with a venereal disease, as defined under section six or pulmonary
tuberculosis in its contagious or infectious stages, or if, in the opinion of
the attending physician of the institution or of such physician as the
authorities thereof may consult, his release would be dangerous to public
health, he shall be placed under medical treatment in the institution
where he has been confined. Thereupon the authorities of such institu-
tion shall notify the department of public welfare of his condition and
said department shall provide for his hospitalization and medical care at
an institution until, in the opinion of the attending physician of the in-
stitution wherein he is being treated, the symptoms have disappeared and

Appendix B.
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his release will not endanger the public health. Notice of a prisoner’s
release hereunder to the department of public welfare shall be made to
the department of public health. The expense of his support, not ex-
ceeding three dollars and fifty cents a week, shall be paid by the town
where he has a settlement, after notice of the expiration of his sentence
and of his condition to the board of public welfare, thereof, or, if he is a
state charge, by the commonwealth after like notice to the department
of public welfare. (1891, 420; R.L. 75, sec. 48; 1919, 350, secs. 87, 96;
1920, 306; 1928, 155 sec. 3; 1945, 555; 1948, 129, sec. 6.)
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States and Territories which have adopted Compulsory Confinement
Legislation since 1948.

I IIDate of Date of
Legislation | Legislation

State. or Latest State. orLatest
Amend- Amend-

ment. 11 ment.

Arizona 1965 Minnesota .... 1955
Arkansas 1955 Nevada 1964
California ....

1949 New Jersey
....

1949
Connecticut .... 1955 North Carolina . 1951
Florida 1955 North Dakota

.... 1955
Georgia 1954 Ohio 1955
Idaho 1955 Oklahoma .... 1955
Indiana 1949 South Carolina . . . 1948
lowa 1950 South Dakota .... 1953
Kentucky .... 1954 Tennessee .... 1953
Maryland (excluding Baltimore) 1955 Alaska 1949
Michigan 1954 Hawaii 1949

Summary by Year of Enactment.

I Number Number
Year or Enactment. of Year of Enactment.

Territories Territories

1948 1 I 1953 2
1949 5 i 1954 4
1950 1 1955 10
1951 1
1952 0 Total 24

Appendix C.
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COMMITTEE APPOINTED BY DR. SAMUEL KIRK-
WOOD, COMMISSIONER OF PUBLIC HEALTH
OF MASSACHUSETTS TO CONSIDER “COM-
PULSORY CONFINEMENT ” LEGISLATION.

Dr. Samuel B. Kirkwood, Commissioner of Public Health.
Prof. William J. Curran, Boston College Law School.
Dr. Paul Dupault, Superintendent, Rutland State Sana-

torium.
Dr. Donald Martin, Superintendent, Plymouth County

Hospital.
Dr. David S. Sherman, Superintendent, Boston Sana-

torium.

Dr. Robert H. Hamlin, Director of Health, Brookline.
Mr. Archibald W. Dalton, Executive Director, Massa-

chusetts Tuberculosis and Health League.
Dr. Theodore L. Badger, Boston.
Mrs. Mary Kelly, Boston Tuberculosis Association.
Dr. Robert E. Archibald, Division of Local Health Ad

ministration.
Dr. Frederick A. Dunham, Northeastern Health District.
Dr. William H. Weidman, Division of Tuberculosis Control.
Dr. Marian W. Perry, Division of Tuberculosis Control.
Mr. Royal A. Elfast, Jr., Division of Tuberculosis Control.

Dr. Edward J. Welch, Brookline.

Appendix D.



1956.] SENATE No. 690. 23

A.n Act fob the hospitalization of recalcitrant tuber-
culosis PATIENTS AND FOR THE ESTABLISHMENT OF
A STATE SANATORIUM TREATMENT CENTER FOR SUCH

PATIENTS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

1 The following sections are hereby added to chap-
-2 ter 111 of the General Laws, as amended, following
3 section 94 of the said chapter:
4 Section 94A. (a) The board of health of any city or
5 town, or any member thereof, or two physicians li-
-6 censed to practice medicine in the commonwealth,
7 may certify to the commissioner of public health any
8 non-hospitalized person who (1) is afflicted with
9 active tuberculosis, and (2) is unwilling or unable to

10 accept proper medical treatment, and (3) is thereby a
11 serious danger to the public health.
12 (5) On receipt of this certification the commissioner
13 or his agent shall conduct or have conducted an ex-
-14 animation of the person, and if he concurs in the cer-
-15 tification he shall file a petition in the district court
16 under section ninety-four C of this chapter for the
17 hospitalization of the person. If, however, the person
18 refuses to submit to the examination the commissioner
19 may order the person hospitalized immediately at the
20 state sanatorium treatment center for such patients as
21 established under section ninety-four D of this chapter
22 for a fifteen-day observational period.

Appendix E.

COMPULSORY CONFINEMENT LEGISLATION AS
FINALLY DRAWN BY DR. KIRKWOOD’S

COMMITTEE
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(c) If the commissioner or his agent not only concurs
in the certification of the board of health, but also finds
that the person is in need of immediate hospitalization
for the protection of the public health, he may order
the person hospitalized immediately at the state sana-
torium treatment center for a fifteen-day emergency
observational period.

23
24
25
26
27
28
29

(d) The commissioner or his agent may call on the
police department of the city or town whose board of
health certified the person, or the police department of
the place where the person is present, to provide the
transportation of the person to the state sanatorium
treatment center under the fifteen-day hospitalization
periods provided in this section.

30
31
32
33
34
35
36

(e) If the patient is sent to the state sanatorium
treatment center for a fifteen-day period under this
section, the superintendent of the state sanatorium
treatment center must, within this fifteen-day period,
either release the patient or file a petition with the
district court under section ninety-four C of this chap-
ter for prolonged hospitalization. The patient may be
detained at the center pending disposition of the
petition.
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Section lf any active tuberculosis patient in a
municipal, county, state or private sanatorium or
hospital indicates his desire to leave the institution
against the medical advice of the superintendent or
manager of the institution in accord with the accepted
medical policy of the institution, and the superintendent
or manager determines that to allow his release would
be a serious danger to the public health, he may detain
the patient, or, if he fears the patient may try to leave
the hospital, he may request the local police department
to transport the patient immediately to the state
sanatorium treatment center for such patients as estab-
lished under section ninety-four D of this chapter.
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If the superintendent or manager detains the patient
at his own institution, he shall immediately file a
petition in the district court under section ninety-four C
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62 of this chapter for the prolonged hospitalization of the
63 patient. The patient may be detained at the institu-
-64 tion pending disposition of the petition.
65 If the patient is transported to the state sanatorium
66 treatment center he may be detained there no longer
67 than fifteen days, and within that time he must be re-
-68 leased or a petition must be filed by the superintendent
69 of the state sanatorium with the district court under
70 section ninety-four C of this chapter for prolonged hos-
-71 pitalization.
72 Section 9J+C. Any justice or associate justice of the
73 district court may commit to the state sanatorium
74 treatment center established under section ninety-four
75 D of this chapter, for prolonged hospitalization, any
76 person afflicted with active tuberculosis and residing in
77 or present in the jurisdiction of the court, concerning
78 whom a petition has been filed in accord with sections
79 ninety-four A and ninety-four B of this chapter.
80 The procedure for commitment shall be as follows:
81 (1) If the petition is filed by the commissioner of
82 public health or his agent under section ninety-four A
83 of this chapter in a non-emergency situation, the court
84 shall appoint two physicians experienced in the diag-
-85 nosis, care and treatment of tuberculosis to examine the
86 person and report to the court on his condition and on
87 his willingness and ability to accept proper medical
88 treatment, and to give their opinion on whether or not
89 it would be a serious danger to the public health to
90 allow the person to be unhospitalized. Neither of these
91 physicians shall be on the full-time staff of a state,
92 county or municipal tuberculosis hospital.
93 The court shall give the person notice of his right to
94 a hearing on the matter of his commitment. If the
95 person does not request a hearing, the judge may order
96 his commitment on the basis of the physicians’ reports.
97 If a hearing is requested, the court shall allow the
98 person a reasonable time to prepare his case. The court
99 need not see the person or hear him in open court if it is

100 deemed inadvisable by the physicians because of his
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contagious condition. If, however, it is determined
that the person cannot be present because of his condi-
tion, he must be given notice of this fact and of his right
to have counsel and witnesses present at the hearing.
In the latter case, the court shall appoint legal counsel
to represent the person’s interests at the hearing if he
does not have his own legal counsel.
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If the judge finds the person is afflicted with tuber-
culosis and is unwilling or unable to accept proper
medical treatment, and is thereby a serious danger to
the public health, the judge shall commit the person to
the care and custody of the commissioner of public
health, to be cared for and treated at the state sana-
torium treatment center for such patients as established
under section ninety-four D of this chapter.
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(2) If the petition is filed by the superintendent of
the state sanatorium treatment center under sections
ninety-four A or ninety-four B of this chapter, or under
section ninety-four B the superintendent or manager
of another sanatorium or hospital, the judge must give
notice to the patient of his right to a hearing on the
matter of his commitment. If a hearing is requested it
shall be accorded and the commitment procedure and
medical examination shall be conducted in compliance
with paragraph (1) above. If no hearing is requested
the judge may order the person committed on the basis
of the superintendent’s petition and any other evidence
he may require.
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Section 94-D. The department of public health shall
establish in one of the state sanatoria a treatment center
for the custody, care and treatment, and rehabilitation,
of patients hospitalized under sections ninety-four A to
ninety-four C of this chapter. The center shall be
equipped with adequate safeguards to prevent the
escape of patients from the sanatorium. The center
shall be under the supervision of the superintendent of
the sanatorium under the same conditions as any other
portion of the sanatorium, except for any special re-
quirements of this chapter, or as made by the com-

129
130
131
132
133
134
135
136
137
138
139



1956.] SENATE No. 690. 27

missioner. No patient shall be hospitalized under
sections ninety-four A to ninety-four C of this chapter
until the center is in operation to the satisfaction of the
commissioner.
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If the commissioner shall in the future construct
similar facilities at any state sanatorium in addition to
the original facilities referred to above, he may add
these facilities to the original and together they shall
constitute the treatment center. On any further
hospitalization under section ninety-four A to ninety-
four C after the establishment of these additional
facilities, the commissioner may assign the patients to
whichever facility the commissioner deems best suited
to care for them. The commissioner may also transfer
patients in one sanatorium facility to another such
facility within the center if he deems it advisable.
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Section 9J+E. The full financial responsibility for the
care and treatment of patients hospitalized at the state
sanatorium treatment center shall be on the common-
wealth, and the patients shall be considered unsettled
tuberculosis cases for this purpose. The placing of such
financial responsibility on the commonwealth for the
patients shall in no way affect the place of settlement or
other matters concerning the family or dependents of
the patients.
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Section 94F. Any person hospitalized at the state
sanatorium treatment center established under section
ninety-four D of this chapter may be discharged from
said center by the superintendent at any time the
superintendent determines it is the best interests of the
patient, and the public health to do so.
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The superintendent may also declassify the patient
as under the care and custody of this center and transfer
him to an open ward at the same sanatorium, or transfer
him to another sanatorium, state, county, municipal
or private, if he deems it in the best interest of the
patient and the public health. The admission of the
patient to such other institutions shall be in accord with
the requirements of law for admission to such institu-
tions.
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Section 9Jfi. Any person hospitalized at the state
sanatorium treatment center established under section
ninety-four D of this chapter may petition the district
court which committed him to the center to release him
from the institution. Such petition may not be made
until six months after the original court commitment,
and petitions may not be filed for such release until at
least six months after the denial of a previous petition.
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The court may discharge the person from the institu-
tion if the court finds the person is no longer affected
with active tuberculosis, or is willing and able to accept
proper medical treatment, and is thereby no longer a
danger to the public health.
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Section 9J+H. The commissioner of public health
and the public health council may make regulations
concerning the content of the certification made by
boards of health and physicians under section ninety-
four A of this chapter, including the definition of
active tuberculosis and the methods for determining it
The commissioner and public health council may also
make regulations concerning the minimum standards
for proper medical treatment for active tuberculosis
patients cared for outside a hospital, so that these
patients will not be a menace to the public health.
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