
SENATE .... No. 761

Senate, July 31, 1956.

The committee on Bills in the Third Reading to which
was referred the House bill further regulating the award of
contracts for public building projects by competitive bid-
ding (House, No. 3014), reports recommending that the
same be amended by substituting therefor a new draft with
the same title (Senate, No. 761), and that, when so amended,
the same will be correctly drawn.

For the committee,

CHARLES J. INNES.

C&e Commontoealtl) of 9^assacbusetts



SENATE- No. 761. [July9

In the Year One Thousand Nine Hundred and Fifty-Six.

An Act further regulating the award of contracts
FOR PUBLIC BUILDING PROJECTS BY COMPETITIVE BIDDING.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same,
as follows:

Section 1. Chapter 149 of the General Laws is
hereby amended by striking out sections 44A to 44E,
inclusive, and inserting in place thereof the following
sections:
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Section 44A. Every contract for the construction,
reconstruction, alteration, remodeling, repair or de-
molition of any public building by the commonwealth
or by any governmental unit thereof, estimated to cost
more than five thousand dollars in the case of the com-
monwealth, and more than two thousand dollars in the
case of any governmental unit thereof, shall be awarded
to the lowest responsible and eligible general bidder on
the basis of competitive bids in accordance with the
procedure set forth in the provisions of sections forty-
four Bto forty-four L, inclusive. The award of every
such contract in connection with which approval by an
officer, board or agency of the federal government is
required, shall be made within thirty-five days after
such approval in the case of a contract by a regional
school district and within thirty days after such ap-
proval in the case of any other contract; and the award
of every contract subject to this section in connection
with which approval by an officer, board or agency of
the federal government is not required shall be made
within thirty-five days after the opening of the general
bids therefor in the case of a contract by a regional
school district and within thirty days after the open-
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28 ing of such bids in the case of any other contract. If
29 the general bidder selected as the general contractor
30 fails to perform his agreement to execute a contract
31 in accordance with the terms of his general bid and fur-
-32 nish a performance bond and also a labor and materials
33 or payment bond as stated in his general bid in accord-
-34 ance with section forty-four F, an award shall be made to
35 the next lowest responsible and eligible general bidder
36 As used herein and in sections forty-four Bto forty-
-37 four L, inclusive, the term “governmental unit thereof”
38 shall include every county, city, town, district, board,
39 commission and other public body; and except as
40 otherwise provided in section forty-four I, the words
41 “lowest responsible and eligible bidder” shall mean the
42 bidder whose bid is the lowest of those bidders possess-
-43 ing the skill, ability and integrity necessary to the
44 faithful performance of the work and who shall certify
45 that he is able to furnish labor that can work in har-
-46 mony with all other elements of labor employed or to
47 be employed on the work. Essential information in re-
-48 gard to such qualifications shall be submitted in such
49 form as the awarding authority may require.
50 Section J+J+B. (1) Every general bid submitted for a
51 contract subject to section forty-four A, and every sub-
-52 bid submitted in connection with such a contract for
53 a sub-trade designated in Item 2 of the general bid form
54 pursuant to section forty-four C, shall be accompanied
55 by cash or a certified check on, or a treasurer’s or
56 cashier’s check issued by, a responsible bank or trust
57 company, payable to the commonwealth or govern-
-58 mental unit thereof in the name of •which the contract
59 for the work is to be executed. The amount of such
60 cash or check shall be not less than five per cent of the
61 value of the proposed work as estimated by the award-
-62 ing authority, but in no event less than one hundred
63 dollars nor more than fifty thousand dollars.
64 (2) All bid deposits of general bidders, except those
65 of the three lowest responsible and eligible general
66 bidders, shall be returned within five days, Saturdays,
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67 Sundays and legal holidays excluded, after the open-
68 ing of the general bids. The bid deposits of the three
69 lowest responsible and eligible general bidders shall be
70 returned upon the execution and delivery of the gen-
71 eral contract or, if no award is made, upon the expira-
72 tion of the time prescribed in section forty-four A for
73 making an award; except that, if any general bidder
74 fails to perform his agreement to execute a contract
75 and furnish a performance bond and also a labor and
76 materials or payment bond as stated in his general bid
77 in accordance with section forty-four F, his bid deposit
78 shall become and be the property of the commonwealth
79 or the governmental unit thereof to which it is payable,
80 as liquidated damages; provided, that in case of death,
81 disability or other unforeseen circumstances affecting
82 the general bidder, his bid deposit may be returned to
83 him.
84 (3) All bid deposits of sub-bidders, except (a) those
85 of the sub-bidders named in the general bids of the
86 three lowest responsible and eligible general bidders
87 and (b ) those of the three lowest responsible and eli-
88 gible sub-bidders for each sub-trade, shall be returned
89 within five days, Saturdays, Sundays and legal holi-
90 days excluded, after the opening of the general bids.
91 The bid deposits of sub-bidders not returned pursuant
92 to the provisions of the preceding sentence shall be re-
93 turned within five days, Saturdays, Sundays and legal
94 holidays excluded, after the execution of the general
95 contract; except that, if a selected sub-bidder fails to
96 execute within five days, Saturdays, Sundays and legal
97 holidays excluded, after presentation thereof by the
98 general bidder selected as the general contractor, a
99 sub-contract with such general bidder in accordance

100 with the terms of his sub-bid and contingent upon the
101 execution of the general contract, the bid deposit of
102 such sub-bidder shall become and be the property of
103 the commonwealth or the governmental unit thereof
104 to which it is payable, as liquidated damages; pro-
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vided, that in case of death, disability or other unfore-
seen circumstances affecting any such sub-bidder, his
bid deposit may be returned to him.

105
106
107

(4) The lowest responsible and eligible general bidder,
every sub-bidder named in the general bid of such gen-
eral bidder, and the lowest responsible and eligible
sub-bidder for every sub-trade may each with the per-
mission of the awarding authority, and the second and
third lowest responsible and eligible general bidders and
every other sub-bidder whose bid deposit is not returned
pursuant to the provisions of the first sentence of para-
graph (3) may each as of right, file with the awarding
authority at any time after five days, Saturdays, Sun-
days and legal holidays excluded, from the opening of
the general bids, a bond in an amount not less than the
amount of his bid deposit and in a form satisfactory to
the awarding authority, with a surety company quali-
fied to do business in the commonwealth and satisfac-
tory to the awarding authority as surety, and condi-
tioned upon the faithful performance by the principal
of his agreements as contained in his bid. Upon the
filing of a bond as aforesaid, the bid deposit of the gen-
eral bidder or sub-bidder filing such bond shall forth-
with be returned to him.
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Section 44C. Every contract subject to section
forty-four A shall include specifications and, if deemed
necessary or convenient by the awarding authority,
plans, detailing all labor and materials to be furnished
thereunder. Such specifications shall have a separate
section for each of the following classes of work if in
the estimate of the awarding authority such class of
work will exceed one thousand dollars: ( 1) roofing and
flashing; {2) metal windows; (3) waterproofing, damp-
proofing and calking; (4) miscellaneous and orna-
mental iron; (5) lathing and plastering; (6) acoustical
tile; (7) marble, tile and terrazzo; (5) resilient floors;
{9) glass and glazing; ( 10) painting; {11) plumbing;
{l2) heating, ventilating and air-conditioning; {l3) elec-
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trical work; {l4) elevators; and {l5) any other class of
work for which the awarding authority deems it neces-
sary or convenient to receive sub-bids; provided, that
such specifications may have a separate section for each
of the classes of work set forth in {3) and (7) or for any
one or two of such classes. Each separate section in
the specifications prescribed or provided for by this
paragraph shall require the installation by the sub-
contractor of all materials to be furnished by him under
such section of the specifications, shall specify by num-
ber each sheet of plans showing work to be done by the
sub-contractor under such section, and shall state the
time limit for filing sub-bids with the awarding au-
thority. Each class of work set forth in a separate sec-
tion of the specifications pursuant to this section shall
be a sub-trade designated in Item 2 of the general bid
form and shall be the matter of a sub-contract made on
the basis of sub-bids in accordance with the procedure
set forth in sections forty-four G to forty-four J, in-
clusive.
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Section 44-D. In inviting general bids for a contract
subject to section forty-four A, the awarding authority
shall reserve the right to reject any or all general bids,
if it be in the public interest so to do. In inviting
sub-bids in connection with such a contract, the award-
ing authority shall reserve the right to reject any sub-
bid or any sub-trade, if it determines that such sub-bid
does not represent the sub-bid of a person competent
to perform the work as specified or that only one such
sub-bid was received and that the price is not reason-
able for acceptance without competition.
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Section 44E. The awarding authority shall furnish
to every person applying therefor a form for general
bid and a form for sub-bid.

174
175
176

Section ■ Every general bid submitted for a con-
tract subject to section forty-four A shall be submitted
on a form furnished by the awarding authority and con-
taining the following provisions:
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Fohm for General Bid
To the Awarding Authority

A. The undersigned proposes to furnish all labor and materials re-
quired for

'Project)

in , Massachusetts,
(City or town

in accordance with the accompanying plans and specifications prepared
by , for the contract price

(Name ofarchitect or engineer)

specified below, subject to additions and deductions according to the
terms of the specifications.

B. This bid includes addenda numbered
C. The proposed contract price is dollars

(S ).

For Alternate No. : Add $ ; Subtract $

[Repeat preceding line for each alternate!
D. The subdivision of the proposed contract price is as follow
Item 1. The work of the general contractor,

being all work other than that covered by Item 2: $

Item 2. Sub-bids as follows:

The undersigned agrees that each of the above-named sub-bidders will
be used for the work indicated at the amount stated, if satisfactory to
the awarding authority.

The undersigned agrees that if he is selected as general contractor, he
will promptly confer with the awarding authority on the question of
sub-bidders; and that the awarding authority may substitute for any
sub-bid listed above a sub-bid duly filed with the awarding authority
by another sub-bidder for the sub-trade against whose standing and
ability the undersigned makes no objection; and that the undersigned
will use all such finally selected sub-bidders at the amounts named in
their respective sub-bids and be in every way as responsible for them and
their work as if they had been originally named in this general bid, the
total contract price being adjusted to conform thereto.

E. The undersigned agrees that, if he is selected as general contractor,
he will within five days, Saturdays, Sundays and legal holidays excluded,
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after presentation thereof by the awarding authority, execute a contract
in accordance with the terms of this general bid and furnish a perform-
ance bond and also a labor and materials or payment bond, each of a
surety company qualified to do business under the laws of the common-
wealth and satisfactory to the awarding authority and each in the sum
of at least fifty per cent of the contract price, the premiums for which
are to be paid by the general contractor and are included in the contract
price.

The undersigned hereby certifies that he is able to furnish labor that
can work in harmony with all other elements of labor employed or to be
employed on the work.
Date

(Name of General Bidder

By

Business Addre

(City and State'

181 General bids shall be for the complete work as speci-
-182 fied and shall include the names of sub-bidders and the
183 amounts of their sub-bids; and the general contractor
184 shall be selected on the basis of such general bids. Every
185 general bid which is not accompanied by a bid deposit
186 as prescribed by paragraph (1) of section forty-four B,
187 or which otherwise does not conform with sections
188 forty-four A to forty-four L, inclusive, or which is on a
189 form not completely filled in, or which is incomplete,
190 conditional or obscure, or which contains anj r addition
191 not called for, shall be invalid: and the awarding au-
-192 thority shall reject every such general bid.
193 Section 44G. Every sub-bid submitted in connection
194 with a contract subject to section forty-four A for a
195 sub-trade designated in Item 2 of the general bid form
196 pursuant to section forty-four C shall be submitted on
197 a form furnished by the awarding authority and con-
-198 taining the following provisions:

(Title
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Foivm for Sub-bid.

To All General Bidders Except Those Hereinafter Expressly Excluded:
A. The undersigned proposes to furnish all labor and materials re-

quired for completing, in accordance with the hereinafter described
plans, specifications and addenda, all the work specified in Section
No of the specifications and in any plans specified in such
section, prepared by for

(Name of architect or engineer) (Project)

in , Massachusetts, for the
(City or town)

contract sum of dollars ($ ).

For Alternate No. : Add S Subtracts
[Repeat preceding line for each alternate]

B. This sub-bid includes addenda numbered
C. This sub-bid may be used by any general bidder, except

D. The undersigned agrees that he will within five days, Saturdays,
Sundays and legal holidays excluded, after notice of his selection, execute
with the general bidder selected as the general contractor a sub-contract,
in accordance with the terms of this sub-bid and contingent upon the
execution of the general contract.

E. The names of all persons, firms and corporations furnishing to the
undersigned laborand materials included in this sub-bid, and the amounts
of their respective bids, are as follows:
Name: Amount: $

Name: Amount; I
Name: Amount: $

F. The undersigned agrees that the above fist of bids to the under-
signed represents bona fide bids based on the hereinbefore described plans,
specifications and addenda and that, if the undersigned is awarded the
contract, they will be used for the work indicated at the amounts stated,
if satisfactory to the awarding authority.

G. The undersigned further agrees to be bound to the general con-
tractor by the terms of the hereinbefore described plans, specifications
(including all general conditions stated therein) and addenda, and to
assume toward him all the obligations and responsibilities that he, by
those documents, assumes toward the owner.

H. The undersigned offers the following information as evidence of his
qualifications to perform the work as bid upon according to all the re-
quirements of the plans and specifications:

1. Have been in business under present business name
years.

2. Ever failed to complete any work awarded?
3. List one or more recent buildings with names of general contractor
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and architect on which you served as sub-contractor for work of similar
character as required for the above-named building.■named building.

General Amount of
Building Architect Contractor Contract

(a)

0b )

(c)
4. Bank reference

I. The undersigned hereby certifies that he is able to furnish labor
that can work in harmony with all other elements of labor employed
or to be employed on the work.
Date

’Name of Sub-bidder)

By

Business Address

[City and State;

199 Section 44H. Every sub-bid in connection with a
200 contract subject to section forty-four A for a sub-trade
201 designated in Item 2 of the general bid form pursuant
202 to section forty-four C shall be for the complete work
203 of the sub-trade as specified, and shall be filed with the
204 awarding authority, in a sealed envelope, before twelve
205 o’clock noon at least four days, Saturdays, Sundays and
206 legal holidays excluded, before the day fixed by the
207 awarding authority for the opening of general bids, and
208 forthwith after the time limit for the filing thereof shall
209 be publicly opened and read by the awarding authority,
210 which, within two days thereafter, Saturdays, Sundays
211 and legal holidays excluded, shall reject every sub-bid
212 which is not accompanied by a bid deposit as prescribed
213 in paragraph (1) of section forty-four B, or which other-
-214 wise does not conform with sections forty-four A to
215 forty-four L, inclusive, or which is on a form not corn-
-216 pletely filled in, or which is incomplete, conditional or
217 obscure, or which contains any addition not called for.

(Title)
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218 Not later than the second day, Saturdays, Sundays
and legal holidays excluded, before the day fixed by the219
awarding authority for the opening of general bids, the220
awarding authority shall mail to every person on record221

222 as having taken a set of plans and specifications a list
223 of sub-bidders arranged by sub-trades and listing for

each sub-trade the name, address and sub-bid price of224
every sub-bidder submitting a sub-bid thereon not re-225
jected by the awarding authority and the names of all226

227 general contractors expressly precluded from using-
such sub-bid. A person shall not be named by a gen-228
eral bidder as a sub-bidder for a sub-trade in Item 2229
of the general bid form unless such person is included230
for such sub-trade in said list. If a general bidder not231
named in said list as expressly precluded from doing so232
names as a sub-bidder for a sub-trade in Item 2 of the233
general bid form a person included for such sub-trade234
in said list at the sub-bid price stated in said list, the235
general bid of such general bidder shall not be invalid236

237 or rejected because of the invalidity of such sub-bid or
because of error in said list; but there shall be substi238
tution of sub-bidders and adjustment of contract price239
as if paragraph (3) of section forty-four I were ap-240
plicable.241

Every sub-bidder duly filing a sub-bid with the award-242
ing authority as aforesaid shall be bound thereby to243
everjr general bidder not expressly excluded therein244
from the use thereof; and any variance from such sub-245
bid communicated to a general bidder shall be of no246
effect.247

Section 44-1- (1) If no sub-bid is filed for a sub-trade248
designated in Item 2 of the general bid form or if a249
rejection of all sub-bids for such a sub-trade occur250
pursuant to section forty-four D or section forty-four H251
the awarding authority shall state, in an addendum252
issued with the list of sub-bidders required by section253
forty-four H, the amount to be included by a general254
bidder under Item 2 of the general bid form for such255
sub-trade; and without in any way affecting other256
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sub-bidders who have conformed to the prescribed bid-
ding procedure, new sub-bids for such sub-trade shall
be requested forthwith by written invitation to three
or more qualified sub-bidders and shall be publicly
opened and read by the awarding authority at a time
and place to be specified in such invitation. The gen-
eral contractor shall cause the work covered by such
sub-trade to be done by the lowest responsible and
eligible sub-bidder against whose standing and ability
the general contractor makes no objection or, if there
is no such sub-bidder, by such sub-contractor against
whose standing and ability the general contractor makes
no objection and for such sum as the general contractor
and the awarding authority may agree upon: and the
contract price shall be adjusted by the difference be-
tween the sub-contract sum and the amount stated in
the addendum. The general bidder shall include under
Item 1 of the general bid form all expenses and profits
on account of such adjustments.
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(2) If, after the selection of the lowest responsible
and eligible general bidder, it be decided to consider
sub-bidders other than the ones named by such gen-
eral bidder in his general bid, the awarding authority
and such general bidder shall jointly consider all filed
sub-bids not rejected under section forty-four H. Any
agreement to substitute a sub-bid for the one named in
the selected general bid shall result in an adjustment of
the general bid price by the difference between the
amount of the sub-bid originally named and the amount
of the sub-bid substituted therefor. If by such substi-
tutions the total adjusted general bid price of the gen-
eral bidder first selected becomes greater than the
original general bid price of the second lowest respon-
sible and eligible general bidder, then the latter shall be
selected and his sub-bidders similarly considered. If,
by substitutions as hereinbefore provided, the total
adjusted general bid price of the second selected gen-
eral bidder becomes greater than the total adjusted gen-
eral bid price of the general bidder first selected or
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greater than the original general bid price of the third
lowest responsible and eligible general bidder, then the
bidder having the lower of these two general bid prices
shall be selected; provided, that if the third lowest
responsible and eligible general bidder is selected, his
sub-bidders shall be similarly considered. The general
bidder finally selected by the aforementioned process
of substitutions shall be the general bidder to whom the
contract shall be awarded.
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(3) If a selected sub-bidder fails to execute within
five days, Saturdays, Sundays and legal holidays ex-
cluded, after notice of selection pursuant to para-
graph (4), the sub-contract document contingent upon
the execution of the general contract, the general bidder
selected as the general contractor and the awarding
authority shall select, from the other sub-bids duly
filed with the awarding authority for such sub-trade
and not rejected under section forty-four H, a respon-
sible and eligible sub-bidder at the amount named in
his sub-bid as so filed; and the contract price shall be
adjusted by the difference between the amount of such
sub-bid and the amount of the sub-bid of the delinquent
sub-bidder.
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(4) All sub-bidders when finally selected shall be
notified in writing of their selection within forty-eight
hours thereafter by the general bidder.

319
320
321

Section J+J+J. If a general bidder customarily per-
forms with his own employees any sub-trade or sub-
trades listed in Item 2 of the general bid form, he may
submit a sub-bid on the sub-bid form prescribed by
section forty-four G, and shall also submit under Item 2
of his general bid his name and amount for such sub-
trade. A sub-bid so submitted by the general bidder
selected as the lowest responsible and eligible general
bidder shall be considered on a par with sub-bids filed
with the awarding authority by sub-bidders who cus-
tomarily perform such sub-trade. No such sub-bid by
a general bidder shall be considered, however, unless
the general bidder can show, to the satisfaction of the
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awarding authority, that he does customarily perform
such sub-trade, and is qualified to do the character of
work required by the applicable section of the speci-
fications.

335
336
337
338

Section The department shall enforce sections
forty-four A to forty-four J, inclusive, and shall have all
necessary powers to require compliance therewith, in-
cluding power to institute and prosecute proceedings in
the superior court to restrain the performance of any
contract subject to sections forty-four A to forty-
four L, inclusive, but not awarded in conformity
therewith. The department shall not be required to
act upon any alleged violation of sections forty-four A
to forty-four L, inclusive, unless the department and
the awarding authority are each notified in writing of
the alleged violation within thirty days after the open-
ing of general bids.
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Section lf any provision of sections forty-
four A to forty-four K, inclusive, or the application of
such provision to any person or circumstance shall be
held invalid or unconstitutional, the other provisions
of said sections or the application of such provision to
any person or circumstance other than that as to which
it is held invalid or unconstitutional, shall not be af-
fected thereby.
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1 Section 2. This act shall not apply to any contract
2 awarded pursuant to any invitation for bids issued on
3 or before the effective date of this act, or to any per-
-4 sons or bonds in respect of any such contract.






