
%

No. 2980HOUSE .

House of Representatives, April 21, 1958.

The committee on the Judiciary, to whom was referred so much
of the annual report of the Judicial Council (Pub. Doc. No. 144)
as relates to a pre-trial oral examination of parties in an action of
tort (pages 47-50), report the accompanying bill (House, No.
2980).

For the committee,

EDMOND J. DONLAN.

C&e Commontoealt!) of sgassacfnisetts
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In the Year One Thousand Nine Hundred and Fifty-Eight.

An Act providing for a pre-trial oral examination of parties

IN THE SUPERIOR COURT.

Be it enacted by the Senate and House of Representatives in General'
Court assembled, and by the authority of the same, as follows:

Chapter 231 of the General Laws is hereby amended by in-
serting after section 68 the following section;
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Section 68A. Any party in
of a writ or the filing of a bill

he superior court, after the entry
or petition, may examine orally
in the city or town within the

;e or usual place of business of
;he discovery of facts and docu-
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any other party by depositior
commonwealth of the residen
the party to be examined for
ments admissible in evidence i

o
6
/

the trial of the case.8

ition of a party may be used at
other party unless the party ex-

Any part or all of a depo;
the trial of the case by any
aroined is present at the trie
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Notwithstanding the presence11
of the party examined at the trial, such deposition may be
used by any other party as a declaration or admission of the
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party examined, and may be used in cross-examination at the
trial by any other party for the purpose of contradicting or
impeaching the testimony of the party examined in cross-
examination at the trial. Sections sixty-five, sixty-six and
sixty-seven of chapter two hundred and thirty-one of the Gen-
eral Laws shall apply under this section. If only part of a
deposition, is offered in evidence by a party, any adverse party
may require him to introduce all of it which is relevant to the
part introduced and party may introduce any other parts.
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CJjc Commontocaltl) of Massachusetts

A party desiring to take the deposition of any other party
shall apply to a justice of the peace or notary public, who shall
issue a notice to the party to be examined and all other parties
to appear before said justice or notary at a date, time and
place appointed for such examination. A copy of such notice
shall be sent by registered mail to the party to be examined
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29 and to all other parties not less than ten days before the date
30 appointed for the examination.
31 The party examined shall be sworn or affirmed, and his ex-
-32 animation shall be taken, in the same manner and subject to
33 the same rules as if taken before a court. The court shall at
34 all times have full control of the examination and may impose
35 reasonable conditions as to its conduct and scope.
36 The party requesting the examination shall be allowed first
37 to examine on all points material to the cause in which the
38 examination is made. The party examined or his attorney may
39 then examine in like manner, after which any party may ex-
-40 amine further.
41 The testimony of a party examined shall be taken by a
42 stenographer appointed by the justice or notary on the request
43 of any party. Said stenographer shall be sworn by the justice
44 or notary to transcribe faithfully the testimony, and his tran-
-45 script shall be certified by the justice or notary. If no party
46 requests the appointment of a stenographer, the justice or
47 notary shall take the deposition or shall appoint a disinterested
48 person who shall take the deposition in the presence and under
49 the direction of the justice or notary. The party examined
50 shall read the deposition to determine whether or not it is an
51 accurate transcription of his testimony, shall make any correc-
-52 tions in the presence of the party taking the deposition and
53 the justice or notary, and thereafter shall sign the deposition.
54 The justice or notary shall deliver the deposition to the
55 court in which the action or proceeding is pending, or shall
56 enclose and seal the deposition and retain it until ordered
57 otherwise by the court. The justice or notary shall furnish
58 copies of the deposition at the request of any party.
59 The party taking the deposition shall pay for the cost and
60 supply a copy to the party examined of so much of the testi-
-61 mony given by the party examined in answer to questions pro-
-62 pounded by the party taking the deposition, but in no event
63 shall the party taking the deposition be required to pay the
64 cost or supply a copy of the testimony given in answer by the
65 party examined to questions propounded by his own counsel
66 or by any other party. Cost of the deposition shall not be in-
-67 eluded in taxable costs.
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Nothing herein shall prevent any party from calling arid ex-
amining at the trial any other party whose testimony has been
transcribed in a deposition.
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If the party giving the notice of the taking of a deposition
fails to attend and another party attends pursuant to the
notice or if the party whose testimony is to be taken fails to
attend after receipt of notice and any other party attends pur-
suant to notice, the court may order the party failing to attend
to pay to any other party attending pursuant to notice the'
amount of reasonable expenses incurred by him and his attor-
ney in so attending, including reasonable attorney’s fees, or
may make such other order as justice requires.

71
72

74
7o
76
vv
78
79

A party may submit written interrogatories to any other
party under sections sixty-one to sixty-seven of chapter two
hundred and thirty-one of the General Laws prior to the tak-
ing of a deposition. No party shall be required to attend and
submit himself to examination more than once in the same
action or proceeding except by order of court, and no party
shall be required to attend or submit himself for examination
on more than one day in the same case except by order of court
nor shall he without his consent be examined for more than
five hours in any one day. Whenever reasonably practicable,
the examination shall be held in a courthouse and in no event
shall a party be required to attend at the office of an opposing
party or his attorney.
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The word “party” in this section shall include parties inter-

vening or otherwise admitted after the beginning of the suit,
the representatives or successors in interest of any original
party, and the agents, servants or employees of any party;
provided, however, that no party shall take the deposition of
more than one agent, servant or employee except by order of
court. A person subject to examination under this paragraph
may be summoned and compelled to testify in like manner and
under the same penalties as are provided for a witness before
the court.
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Substitution of parties does not affect the right to use dep-
ositions previously taken. If an action or proceeding is dis-
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missed or otherwise terminated and another action involving
the same subject matter is brought between the same parties
or their representatives or successors in interest, all deposi-
tions lawfully taken and duly filed in the former action may be
used in the latter as if originally taken therefor.
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