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I Department of Mental Health,
15 Ashburton Place, Boston 8, December 1, 1£

To the General Court of Massachusetts

This report is compiled in accordance with chapter 83 of the
Resolves of 1957, and is the seventh made by the Department of
Mental Health relative to the problem of providing psychiatric and
adjunctive services for the courts and correction facilities of this
Commonwealth. All of the preceding reports dealt with the more
specific question of the advisability of making psychiatric services
available to the district courts.

The first report, House No. 2719 (1951), was a general survey of
the administration of the criminal law in the Massachusetts district
courts as applied to offenders with personality disorders. The
second, House No. 2270 (1953), examined the relationship of the
state mental hospitals to the courts in the light of this problem, and
included recommendations for a demonstration court clinic. The
third, House No. 2417 (1954), was an interim progress report. The
fourth, House No. 2502 (1955), contained a comprehensive descrip-
tion of attempts to establish and finance the proposed demonstration
clinic in the Third District Court of Eastern Middlesex. The fifth,
House No. 2659 (1956), was an account of the first year of operation
of that demonstration, now known as the Cambridge Court Clinic.
The sixth, House No. 2725 (1957), was an account of the estab-

lishment, through the Division of Legal Medicine of the Depart-
ment of Mental Health, of a state-wide system of psychiatric clinics
and services designed primarily for the district courts.

The present report, compiled under a broader legislative mandate,
deals not only with the growth of the district court clinics, but with
the extension of psychiatric diagnosis, treatment and training con-
cepts and procedures into the correctional system for the care of sex
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offenders and other categories of inmates, as well as with the in-
extricably related question of the legal responsibility and com-
petence of the criminal offender.

As before, substantial progress in this field is manifest, but further
expansion of the program is required to satisfy the demand for
service from courts, the Department of Correction, and the public.

Respectfully submitted,

JACK R. EWALT, M.D.
Commissioner.
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SPECIAL REPORT OF THE DEPARTMENT OF MENTAL
HEALTH RELATIVE TO THE PROGRESS OF PSYCHI-
ATRIC AND ADJUNCTIVE SERVICES NOW PROVIDED

j FOR THE COURTS AND CORRECTION FACILITIES.

Introduction and Background.

The Department of Mental Health has made six reports to the
Legislature since 1950 in its continuing study of the advisability of
providing psychiatric services to the district courts of the Com-
monwealth. These reports have covered three main lines of ap-
proach to the problem, an analysis of existing facilities in the
courts and state mental hospitals in relation to the general problem
of the offender with a personality disorder; the planning and sub-
sequent establishment of a demonstration psychiatric clinic for
criminal offenders in a district court; and the extension of psy-
chiatric facilities to district courts throughout the Commonwealth.

This year the Legislature has increased the scope of the con-
tinuing study to include an investigation both of the “progress of
psychiatric and adjunctive services now provided for the courts and
correction facilities of this Commonwealth,” and “pertinent matters
regarding responsibility as defined by law and determined in the
courts of the Commonwealth.”

This report, as all others in the series, has been compiled in
consultation with the Joint Committee of the Boston Bar Asso-
ciation and Suffolk District Medical Society, which was organized
in 1948 primarily to bring closer together the thinking of the medical
and legal professions on the question of mental for
crime. Because of the wider area now under inquiry, the Joint
Committee this year has been substantially enlarged. The follow-
ing were added to the original group of three lawyers and three
psychiatrists:
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Wilbur Hollingsworth, Esq., Counsel for the Voluntary Defenders Committee.
Endicott Peabody, Esq., Former member of the Governor’s Executive Council,
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Dr. Richard Ford, Assistant Professor of Legal Medicine, Harvard School of
Medicine.

Dr. Peter B. Hagopian, Superintendent of Danvers State Hospital.

The immediate preceding report described how a demonstration
psychiatric clinic in a district court proved worth while not only for
handling sex offenders, but for emotionally or mentally disturbed
offenders in general, and led to the establishment of a system of such
clinics in a number of other district courts; the development of
program of adjunctive psychiatric services within the remainder of*
the correction system and their integration with the court services;
the development of training and research; and the unification of
administration of the entire program through the enlargement of
the Department’s Division of Legal Medicine. The report also
dwelt upon the problems of training, recruitment of personnel, and
expansion of the program.

The present document deals further with these and certain other
matters raised in the authorizing resolve.

The Division of Legal Medicine.

The steady growth of the Division of Legal Medicine, under the
directorship of Dr. Leon W. Shapiro, has continued over the past
year. The Division’s functions have been previously described as
follows (House, No. 2725 of 1957, at page 6).

1. To assess the needs of the correction field for psychiatric services in relation
to the available psychiatric facilities.

2. To interpret to the correction field the potentialities and limitations of current
psychiatric practice.

3. To create a professional environment in which trained professionals can work
effectively in the inherently difficult correction field area.

4. To aid the Department of Correction to provide training facilities and ex-
perience both for trained professionals who wish to enter correction work and for
those already in the field who wish formal training in his particular discipline.

5. To establish research projects and engage in studies by which the effective-
ness of court clinics and other correctional psychiatric facilities may be increased.

The heightened awareness of the usefulness of psychiatric services
in correctional procedures has been greatly stimulated by the
public discussion attendant upon the passage of the 1957 sex
offenders law. The resulting pressure on the Division for additional
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services has been considerable. Accordingly, as will be seen, all of
the Division’s existing services have been expanded and new ones
added.

One of the chief difficulties in the administration of the court
clinics is to find adequate directors, but new directorships now have
been filled by well qualified psychiatrists. The installation of new
court clinics proceeds apace. The Division’s intensive training
program has begun to yield tangible results, and a number of its

�professional personnel have taken positions in the Department of
Correction or with the Youth Service Board, thereby greatly en-
hancing the already close-working relationship between the Division
and the correction agencies. A centra,! referral source to provide
diagnostic and treatment services for the three largest district courts
in Boston is in process of being established in conjunction with the
Boston Dispensary and Tufts Medical School. The various clinical
statistical research projects already under way have begun to pro-
duce some significant findings, and some of these have been or are
being published. Measures have been taken to enlarge the area of
research.

The picture is less encouraging regarding the “in-patient” prison
therapy program. This program has suffered chronically from a
personnel shortage, and the added requirements of the new sex
offenders law will undoubtedly impose new and severe adminis-
trative burdens. At present the operations of the Division include
the court clinics, the Norfolk Treatment Center, the Adult and
Juvenile Parole Clinics, the consultative services for the Youth
Service Board,the treatment program at Massachusetts correctional
institutions Concord, Walpole, consultation services for the
Washingtonian Hospital, the Division of Psychological Research,
and the various training programs.

The reports of the various sections of the Division follow:
Court Clinic System. —• The operation of the system of court

(jjclinics constitutes the most important aspect of the Division’s
operations. Its Director is Dr. Donald 11. Russell.

The underlying aim of a court clinic remains that of providing
the judges through the probation office with psychiatric and ad-
junctive services, both diagnostic and treatment, that will aid them
to make a disposition of criminal and juvenile cases that is in the
best interests both of public protection and of the individual offender.
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The nature of these services and how they may vary from court to
court was summarized thus in the preceding report at page 7;

These services may include, among other things, the providing of psychiatric
examinations where the question of state hospital commitment is before the court;
providing of psychiatric reports for pre-sentence investigations; assisting the pro-
bation staff in its work with probationers; the furnishing of psychiatric treatment
when called for in behalf of the offenders and their families. The ultimate aim is
to integrate the clinic personnel into the individual court “family.” Although the
basic purpose is common to all the clinics, the format and function of each, hardg&
won experience has demonstrated, are conditioned by many factors: the availa™
bility of trained professional personnel, the attitude of the bench, the competence
of the probation staff, the amount of criminal traffic before the court, the incidence
of comparable installations in the community, and the qualifications and personali-
ties of the available clinic personnel. Hence, new facilities are incorporated into
the Division’s system only after a given court’s needs and availability are ex-
haustively assessed in the light of those factors.

This year new clinics were established at Malden, Hingham,
Framingham and Springfield. These were in addition to those
already operating at Cambridge, Dedham, Quincy, Worcester and
Clinton. New installations are contemplated for Greenfield,
Pittsfield, Lawrence, Fitchburg, Fall River and Salem.

Listed below are the personnel and the statistical summary of
the clinic case load as of July 1, 1957:

Cambridge Court Clinic.

Director Shepard Ginandes, M.D. Effective date, July 1, 1956
Assistant Director Thomas P. Hackett, M.D. Number of patients seen 84
Consultant Herbert J. Goldings, M.D. Number of clinical hours 4,032

>ocial worker Gertrude Lewin, M.S.W. Number of parents seen 42
Conference with probation officers 226
Conference with social agencies 20

Court served:
Third District Court of Eastern Middlesex, covering Cambridge, Arlington, Belmont

Dedham Court Clinic.

Director Ernest Tetreault, M.D,
Assistant Director Paul Phoenix, M.D.
Consultants Harris Karowe, M.D.

Effective date, Sept. 1, 1956
Number of patients seen 110*
Number of clinical hours 348

Marvin Krims, M.D.
15Social workers Ellen Noona, M.S.W. Number of parents seen

Thomas Cavanaugh, M.S.W,
Conference with probation officers 246
Conference with social agencies 181

Courts served:

348

District Court of Northern Norfolk, covering Dedham, Dover, Norwood, Westwood,
Medfield, Wellesley.



HOUSE —No. 2988.1958.] 9

District Court of Western Norfolk, covering Wrentham, Walpole, Millis, Franklin, Fox-
borough, Medway, Norfolk, Plainville, Bellingham.

District Court of Southern Norfolk, covering Stoughton, Canton, Avon, Sharon.
Municipal Court of Brookline, covering Brookline.

Quincy Court Clinic.
Bellenden R. Hutchinson, M.D. Effective date, July 1, 1956Director

Research Jack Hurwitz, Ph.D. Number of patients seen 185
Number of clinical hours 400
Number of parents seen 213
Conference with probation officers 184
Conference with social agencies 75�

Court served;
District Court of Eastern Norfolk, covering Randolph, Braintree, Quincy, Cohasset, Wey-

mouth, Holbrook, Milton.
Worcester C urt Clinic.

Director Robert Counts, M.D. Effective date, Nov. 1, 1956
Social worker Madaline Gross, M.S.W Number of patients seen 33

Number of clinicalhours * 245
Number of parents seen 37
Conference with probation officers 184
Conference with social agencies 108

Court served:
Central District Court of Worcester, covering Worcester, Millbury, Sutton, Auburn,

Leicester, Paxton, W. Boylston, Holden, Barre, Shrewsbury, Rutland, Princeton,
Oakham.

Leominste \rt Clinic.C

Director Malcolm Sills, M.D.
Social worker Robert Dinsfriend

Effective date, Dec. 1, 195C
Number of patients seen
Number of clinical hours 132
Number of parents seen 50
Conference with probation officers 26
Conference with social agencies 20

Court served:
District Court of Leominster, covering I ommster

<urt ClinClinton C
Director Rafael Delgado, M.D, Effective date, Dec. 1, 195

(consultant)
Social worker John Scott, M.S.W. Number of patients seen 58

Number of clinical hours 348
Number of parent seen 100
Conference with probation officers 32
Conference with social agencies 28

■ served:
Second District Court of Eastern Wore

Harvard, Lancaster, Sterling.
;er, covering Clinton, Berlin, Bolton, Boylston,

Malden Court Clinic
Director Charles A. Malone, M.D. (consultant) Effective date, July 1, 1957
Consultant Joseph Bernstein, M.D. (consultant)

Court served:
First District Court of Eastern Middlesex, covering Malden, Medford, Melrose, Everett,

Wakefield.
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urt Clinic.Hingham C

Director Arthur Z. Mutter, M.D.
Social worker Guy Bacon, M.S.W.

Effective date, July 1, 1957

Court served:
Second District Court of Plymouth, covering Abington, Hingham, Rockland, Hull, Han-

over, Hanson, Scituate, Norwell, Whitman.
Third District Court of Plymouth, covering Plymouth, Kingston, Plympton, Pembroke,

Duxbury, Marshfield.
District Court of Brockton, covering Brockton, Bridgewater, Halifax, West Bridgewater,

East Bridgewater.
Fourth District Court of Plymouth, covering Wareham, Marion, Mattapoisett,

borough, Carver, Rochester, Lakeville.

Framingham Court Clinic.
Director Bernard Woods, M.D. (consultant) Effective date, July 1, 1957
Consultant Richard J. Rosenwald, M.D.

Courts served:
First District Court of Southern Middlesex, covering Framinghsm, Ashland, Holliston,

Hopkinton, Sherborn, Sudbury, Wayland.
District Court of Natick, covering Natick,
District Court of Marlborough, covering Marlborough, Hudson
First District Court of Northern Middlesex, covering Ayer, Groton, Peppered, Ashby,

Townsend, Shirley, Westford, Littleton, Boxborough.
District Court of Central Middlesex, covering Concord, Acton, Bedford, Carlisle, Lexing-

ton, Lincoln, Maynard, Stow.
Fourth District Court of Eastern Middlesex, covering Woburn, Reading, North Reading,

Winchester, Burlington, Wilmington, Stoneham.

Springfield Court Clinic.

Director John W. Donoghue, M.D. Effective date, Aug. 1, 1957

Court served:
District Court of Springfield, covering Springfield, Agawam, Hampden, Ludlow, East

Springfield, Longmeadow, East Longmeadow.

Totals as of July 1, 1957. 1

Total number of clinics ...........10
Total number of courts served ..........21
Total number of cities and towns .........124
Total number of individualpatients seen ........495
Total number of clinical hours ..........5,505
Total number of parents seen ..........457
Total number of conferences with probation officers ......003 M

Total number of conferences, with social agencies
.......

432

Note that the Springfield clinic commenced on August 1com

The Division headquarters on Commonwealth Avenue are used
as a general clinic for those courts in Metropolitan Boston or else-
where in the Commonwealth that are lacking in clinical services.
A central clinic for Boston courts will be located at Tufts Medical
School. Directed by Dr. Paul Myerson, it will provide diagnostic
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and treatment services for the Boston Municipal Court, the Rox-
bury District Court, and the Dorchester District Court, the district
courts with the largest case loads in Massachusetts. Eventually
each of these courts may require a clinic of its own, but in the inter-
val the central clinic will give needed service.

The patients in the district courts have necessarily been handled
on an out-patient basis. Experience has shown, however, that a
number of cases require some measure of in-patient treatment on

$premises located within the court community, preferably in or very
near to the courthouse itself. It is possible that we should establish
a demonstration in-patient treatment center in Boston where the
patients are handled like those in a mental hospital.

The Norfolk Treatment Center The Adult and Juvenile Parole
Clinics. —■ As initially envisaged, the Norfolk program was to pro-
vide both group and individual treatment for pre-parole inmates,
with the view to preparing them for the parole clinic. As it has
turned out, the pre-parole group program resulted in the request
for treatment by patients who were refused parole. Thus the in-
dividual treatment program began to expand, and its expansion is
continuing, mostly as the result of group work with institution per-
sonnel who have been making a number of referrals from within the
institutions. The number of self-referrals within the institution also
continues to increase. Approximately 20 per cent of the prison
population is covered in this program. The physical facilities in-
clude six therapy rooms in a wdng of the prison adjoining the prison
hospital.

The Adult Parole Clinic sees former inmates who are on parole.
These patients mainly include those continuing the treatment
begun when they were in the institution, though on rare occasions
there have been referrals from a few parole officers. Significantly,
only one of the pre-parole group therapy members who was sub-
sequently paroled has sought treatment at the parole clinic, and
he came only once. The physical facilities are located at the
Division Headquarters on Commonwealth Avenue and already are
grossly inadequate.

The Juvenile Parole Clinic sees a very few patients referred for
treatment by the Youth Service Board. In most instances this
involves treatment not only for the child but for one or both of its
parents. The physical facilities are also located at Division Head-
quarters.
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The Norfolk Parole Unit is under the directorship of Dr. Robert
R. Mezer. Contrary to the situation in the court clinics, where
public interest and flexibility in conditions of work have attracted
a rapidly growing number of psychiatrists, the programs in this unit
continue to be run with relatively few full-time personnel, who must
co-ordinate the work of many part-time consultants.

The summary of the cases in all three sections of the unit as of
July 1, 1957, is as follows:

A. Norfolk Treatment Center.

1. Pre-Parole Group Therapy Program.

Number of Number of
Records Patients

screened. seen.
Outcome.

en.

78 45 patients came to group one or more times; 23146
patients attended group regularly; 15 of these
paroled, only 1 coming to parole clinic for further
help, and he came only once; of 45 patients who
came to group one or more times, 10 of those not
paroled sought additional individual help in the
institution, and all 10 of these continue in treat-
ment in the institutions.

Pre-Parole Individual Treatment Program.

125

In Prison Treatment Programs: 1 revoked.
Concord, 6; Walpole, 0; Nor- 3 never came.
folk, 11. 6 continued in treatment

17

8 discontinued within 1 to 5
interviews.

67 25 continue in individual treatment in the institu-
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B. Adult Parole Clinic Concluded.

Number
referred. Source. Outcome.

13 Community parole officer. 3 revoked.
4 never came.
4 continued in treatment.

1 attended sporadically and was
revoked.

3 Community parole officer. Defective delinquent evalua-
tion.

C. Juvenile Parole Clinic.

22 Youth Service Board. 3 never came.
2 refused on basis of distance

and transportation problem.
2 came once and one of these

was revoked.
8 came 1 to 5 times and discon-

tinued; 2 of 8 revoked.
2 continued in treatment.
5 are in process of early involve-

ment in treatment —it ap-
pears that 3 will probably
become involved in treatment.

3 Previously in treatment with 1 discharged as improved
own staff. 1 continues in treatment.

1 ready for discharge if Youth
Service Board approve:

Youth Service Board. The Division of Legal Medicine com-
menced functioning at the Youth Service Board’s Reception-
Detention Center in Boston on September 1, 1956. Its programs
there, under the direction of Dr. Dorothy Bollinger, include the
consulting psychiatrists, the consulting psychologists and the social
service department. All of these programs, of course, are closely
integrated. The administration of these activities differs sharply
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from the other operations in which the Division of Legal Medicine
participates in that the Board, not the Division, has direct respon-
sibility for the functioning of the programs. The Division merely
supplies fifty hours per week of consultation from its part-time
pay roll, one mental health consultant, and three half-time psy-
chologists, all of whom are paid by the Division.

The first of the professional staffs to operate at the Youth Service
Board were the consulting psychiatrists. Originally consisting of
the Chief Psychiatrist and four consultants, the size of the case-load
necessitated the addition of four more consulting psychiatrists.
The primary function of the psychiatric staff is to interview the
children for purposes of diagnosis and establishment of the dy-
namics of the child’s behavior. Their reports, incorporating
medical, social and psychological information, contain impressions
as to the strengths and weaknesses of the child, with an evaluation
and recommendation for future treatment of the child.

The staff also performs secondary functions, the most notable
being its availability for consultation for members of Board pro-
fessional and custodial staffs. Also its handling of emergency situ-
ations has been quite effective, such as during those times when
some of the more unstable youngsters react explosively and an
immediate evaluation is necessary.

It is evident from the statistics below that not every child re-
ferred to the Board for clinical study during the year was seen by
the psychiatrist. This would have required more physicians than
are presently available. Therefore, those children were seen who
most needed psychiatric evaluation.

The consulting psychologists program became operative on the
15th of November, 1956. The staff consists of a Chief Psychologist
and two half-time psychologists on a Ph.D. level. The primary
function of this group is to administer batteries of psychological
tests, particularly the Rorshach and Thematic Apperception Tests,
and other specialized instruments as the individual case indicates.

Sources of referral are twofold: first, from the consulting psy-
chiatrists, who request psychological testing as an aid in their
diagnosis of the child, e.g., as a measurement of possible organic
pathology or ego-strength; second, from the Youth Service Board
Clinical Staff, who request projective testing prior to their referral
of the child to the psychiatrist for evaluation.
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In addition to the above function, the Chief Psychologist has been
conducting weekly in-service training meetings with the psy-
chologists on the Reception-Detention Center Staff.

The social service department constitutes an integral aspect of
the diagnostic team operating in the Reception-Detention Center.

The social worker must try to get a picture of the social milieu of
the child, with as complete an understanding as possible of the
parents and their problems which may have influenced the child.
In selected cases the social worker prepares a parent for referral for
treatment by another social agency or in the Division of Legal
Medicine Parole Clinic. In addition the social service department
devotes time to training and consultation with Youth Service Board
personnel.

The statistical summary of the case-load from September 1,
1956, through June 30, 1957, is as follows:

Number of boys interviewed by consulting psychiatrists .

Number of boys tested by consulting psychologists
Number of interviews with parents by Social Service Department

515
68

225

Massachusetts Correctional Institutes, Concord and Walpole.

Treatment Programs. —-The Massachusetts Correctional Insti-
tute, Concord, in-patient treatment program, it will be recalled,
stems from the autumn of 1954,where it was established as a project
under the 1954 sex offenders law. The program at Walpole started
two years later. The program now includes non-sex offenders as
well, and is designed to help the inmate with his personal problems,
to provide him with sufficient insight so that when he is released he
may function in a more socially acceptable way than previously,
and to provide him with motivation so that he will continue psycho-
therapy, if needed, after release from the institution.

The clinical co-ordinator is Stanley I. Kruger, M.A. The per-
sonnel doing the psychotherapy are hired on. a consultant basis and
consist of seven part-time psychiatrists who give six hours of care-
fully supervised treatment per week. The therapy is done by these
consultants almost exclusively in the evening or on Saturday
mornings. At present there are five individual therapists and two
group therapists with their recorders at each of the two institutions.
There has been a great deal of turnover in therapists at these in-
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stitulions, for they have been used basically as a training center
from which the court clinics and parole clinics draw their full-time
personnel. Despite this, a fairly high level of service has been main-
tained at these institutions. However, when all individual and
group therapists have a full case-load, only 35 cases can be seen at
one time, and this is a negligible (under 10 per cent) of the general
prison population. With the advent of the new sex offenders law,
it is probable that even greater demands will be made on the
Division, and more consultants have been requested to meet these
needs as they arise. Also, a request to increase the daytime guard
forces by 5 per cent has been made. (A rough estimate would put
the total number of offenders with sexual offence histories at these
two institutions at about 175).

The number of patients seen in therapy last year were:

Concord. Walpole

Individual 33 28
Group 42 36

In the process of selection, approximately 150 records were
screened by staff members at each institution, and approximately
145 inmates were interviewed at both institutions.

At the present time a waiting list has developed at both institu-
tions. This is in part due to lack of therapy personnel and the
period of the year, for at this time several of the most talented
therapists have moved to full-time positions in the court clinics.

The Washingtonian Hospital. The Division has worked out a
reciprocal arrangement with the Washingtonian Hospital, which is
a specialized institution for the handling of alcoholic cases, whereby
certain of the Division’s court cases are sent to the hospital in ex-
change for its providing limited consultative and treatment facilities
for the hospital. From July 1, 1956, through June 30, 1957, 317 in-
terviews were provided for 141 patients. Of these interviews,
75 per cent were treatment cases and the remainder were one-
session psychiatric evaluations.

Division of Psychological Research. During the past year a re-
search group has been formed to establish empirical programmatic
and practical problem research in the general field of correction and
treatment. This research group consists of representatives of the
Division of Legal Medicine, the Departments of Probation, Parole
and Correction, the Youth Service Board, and the State Police
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Identification Service. The group has worked for the creation of
some unifying crime reporting and data analysis.

Training Program. In addition to the intensive training in the
treatment programs now operating at Concord and Walpole, and
in the training for residents and medical students which will be
part of the new Boston Clinic at Tufts Medical School, the follow-
ing training programs are in operation: —-

1. In the Cambridge Court Clinic the Five-Year Pilot training in
juvenile delinquency work run by the Judge Baker Guidance
Center and financed by a National Institute of Mental Health grant,
and the field placement for second-year social work students from
Boston College and Simmons College.

2. At Norfolk Prison and in the Parole Clinics at Commonwealth
Avenue, supervisors have now been trained and designated to
handle Simmons College and Boston University second-year social
work students. The latter wall be working in these institutions
shortly.

3. The Dedham Court Clinic continues to function as a place-
ment facility.

4. The Clinical facilities at the Youth Service Board and at
Concord are now being used for the training of graduate students
in clinical psychology from Harvard University.

All of these programs provide aids for our professional personnel
and hopefully will be a source for future employees in the program.

Definition of determination of Legal Responsibility and
Competence in Massachusetts.

Any valid consideration of psychiatry and the corrective process
must be made with full knowledge of the rules of criminal responsi-
bility. The very first report in this series traced the integration of
the 1843 McNaughton Rules the defendant’s knowledge of the
“nature and quality of the act he was doing” and of “right and
wrong”, and the “irresistible impulse” rules into the Massa-
chusetts common law determination of a defendant’s competence
to stand trial (see House, No. 2719 of 1951, at pages 12-14). These
rules are now considered unsatisfactory, but attempts to write
more workable laws have been largely unsuccessful. Pending more
agreement on how such matters are to be handled, the Department
and the Joint Committee set about to devise procedures within the
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legal framework which would make treatment available to offenders
coming before the court whether or not “responsible.” Those pro-
cedures centered around the establishment of clinics in the district
courts, and in the institutions of the Department of Correction.

And these procedures, so far as they can be utilized, are indeed
proving an admirable means for providing individualization of
treatment within the rule of law. The difficulty stems from the
limited extent of their applicability. The offenders in the district
courts are, after all, misdemeanants, the vast majority of whom
would have been placed on probation anyway. Therefore, diagnosis
and treatment can be continued on an out-patient basis without
radical innovations in criminal administration and without danger
to community protection or of inflaming public opinion. The same
can be said of the “in-patient” treatment of inmates already
institutionalized.

The extension of these procedures to offenders, who in large part
constitute the Superior Court criminal case-load, is another story,
however. Many of these have been convicted for committing ag-
gressive assaults, disposition of which on an out-patient treatment
basis would be unthinkable from the point of view of public safety,
or would not be tolerated by public opinion. If out-patient treat-
ment is in the main unfeasible for them, then in-patient treatment
must be provided, but present laws and sentencing procedures do
not readily lend themselves to the individualization necessary for
effective treatment under these conditions.

Therefore, it has been necessary to re-examine both the tests for
determining responsibility of such offenders and the laws governing
sentencing, prison administration, and release, to the end that
psychiatric knowledge can most effectively be utilized for each of
them. Re-examination of the tests has been particularly vigorous
of late. The report of the Royal Commission on Capital Punish-
ment in England in 1953, the formulation by the Committee on
Psychiatry and Law of the Group for Advancement of Psychiatry
in 1954, the famous Durham Rule (Durham v. U. S., 214 F. 2nd 862)
(D. C. Cir. 1954), which was inspired in part by the Royal Com-
mission’s report, the American Law Institute Model Penal Code
tentative draft in 1955, and the new Vermont law, all represent
efforts to formulate a modern test.

In the 1957 session of the Massachusetts General Court two bills
to change the tests of responsibility were introduced: One, House,
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No. 1372, was based on the Durham Rule, the other, House, No.
2086, on the ALT Model Code. In addition, there were two re-
solves, House, No. 789 and House No. 1591, calling for a special
interim commission to study the question of insanity, and two
resolves, Senate, No. 317 and Senate No. 677, calling for an investi-
gation by the Judicial Council of the testimony of insanity experts
in criminal cases where the defendant has been investigated while
under temporary commitment. All of these proposals were ulti-
mately embodied in chapters 88 and 100 of the Resolves of 1957
referring the entire subject to the Judicial Council for investiga-
tion.

The Department and the Joint Committee have considered
these legislative proposals and have prepared as a working basis a
temporary draft rule of responsibility and procedures to be followed
in relation thereto. This draft is appended to this report as
Appendix B.

It is patent that no rule of criminal responsibility can be con-
sidered very meaningful without re-examination of the sentencing,
prison administration, release machinery. In fact, the Department
and Joint Committee have always proceeded on the assumption
that appropriate laws and procedures in this area could go a long
way toward providing effective individualization of treatment
without major reconsideration of the existing rule.

There are many procedures and prototypes in Massachusetts
and other jurisdictions to serve as points of departure, and the
Department and Joint Committee have been scrutinizing these.
For one thing, sentencing should be in accordance with the needs of
the offender and the facilities to deal with him. Whether this
can best be accomplished by the establishment of a completely
independent sentencing board, or by optional commitment to an
adult correctional authority (as in California), or b,y mandatory
commitment to such an authority (as in Minneapolis), or by ex-
tension of the scope of the Appellate Division of the Superior
Court, is a matter of debate.

For another, the concept of “diminished responsibility,” which
lies behind such laws as those dealing with defective delinquents and
sex offenders, and which require a completely indeterminate sen-
tencing procedure, may afford the most workable approach to the
overall problem. Careful analysis of the programs of such special
treatment centers for sex offenders as at Menlo Park, New Jersey,
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or the qualified treatment center within the New York Prison
System has been considered.

With more flexible sentencing, procedures such as those herein-
before referred to and with comparable psychiatric services in both
penal and mental institutions, the legal question of “mental respon-
sibility” in borderline cases would cease to be of great importance
except where the infliction of the death penalty depends on the
answer.

Conclusion.

1. Progress in the operation of district court clinics and of treat-
ment facilities and adjunctive services elsewhere in the correction
system continue at a satisfying rate. Research and training pro-
grams are growing and producing tangible results. The personnel
problem in staffing the court clinics is far less critical than formerly,
but the personnel problem for staffing the correctional institutions,
always acute in the past, has become more so with the enactment of
the new sex offenders law. Drastic remedies, chiefly fiscal in nature,
are required.

2. The study of a new rule of criminal responsibility continues,
and is in line with major reconsideration of this problem inter-
nationally, nationally and in Massachusetts. More study is re-
quired, however, before a change, if any, in the present rule can be
recommended.

3. The extension of the present out-patient district court pro-
cedures, which provide the utmost in flexibility and individualiza-
tion within the traditional legal framework, to a substantial portion
of the Superior Court criminal cases requires radical re-examination
of the laws and procedures governing sentencing, prison administra-
tion and release. Numerous points of departure are to be found
in well-established methods of sentencing in other jurisdictions
and, to a limited extent, in Massachusetts, as well as in certain of
the “diminished responsibility” types of laws and institutions here
and elsewhere.

It is respectfully recommended that the Legislature authorize the
Department, therefore, to continue its efforts in the three above
enumerated areas.
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In the Year One Thousand Nine Hundred and Fifty-Eight.

Resolve to authorize a study by the department of mental
HEALTH RELATIVE TO THE PROGRESS OF PSYCHIATRIC AND AD-

JUNCTIVE SERVICES NOW PROVIDED FOR THE COURTS AND COR-

RECTION FACILITIES.

1 Resolved, That the department of mental health is hereby
2 authorized and directed to continue a study and investigation
3 relative to the progress of psychiatric and adjunctive services
4 now provided for the courts and correction facilities of this
5 Commonwealth, and to continue its study and investigation
6 into pertinent matters regarding responsibility and competency
7 as defined by law and determined in the courts of the common-
-8 wealth, until the first Wednesday of December, nineteen hundred
9 and fifty-eight, at or before which time said department shall

10 report to the general court, by filing a report with the clerk of
11 the house of representatives, the results of its study and in-
-12 vestigation, so continued, and its recommendations, if any,
13 together with drafts of legislation necessary to carry its recom-
-14 mendations into effect. For the purposes of this resolve there
15 may be expended such sums as may be hereafter appropriated
16 therefor.

Appendix A.

PROPOSED LEGISLATION.

Clje Commontoealtf) of Massachusetts;
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1. The cases of persons accused of having committed a crime,
who shall have been examined by psychiatrists under authority
of law or by order of the court, shall be subject to the following
procedures:

(a) If the opinion of such psychiatrists is that the person accused
was suffering from a mental disease or defect or from a low grade of
intelligence substantially affecting his understanding of the gravity
of the alleged offence or his ability to restrain its commission, the
accused shall be committed by the court to an appropriate institu-
tion for care.

(5) If the opinion of such psychiatrists is that the person accused
was not suffering from mental disease, defect or low grade of in-
telligence as hereinbefore stated, such person shall be ordered to
stand trial as otherwise provided by law, unless the accused or his
counsel shall question the rightness of such opinion by plea or
petition to the court supported by affidavit of two psychiatrists
whose opinions would be acceptable as evidence in judicial pro-
ceedings in this Commonwealth.

(c) If the opinion of such psychiatrists is divided, or uncertain
in its conclusions, or is questioned as hereinbefore stated, then such
person shall be ordered to stand trial, but the issue at such trial
shall be solely whether the accused performed the, act and shall not
include the issue of his mental capacity to commit the crime of
which he stands accused.

2. The cases of persons accused of having committed a crime
who shall not have been examined by psychiatrists under authority
of law or order of the court, but who shall have filed in court a plea
or petition alleging mental disease, defect or low r grade of intelligence
upported by the opinion of two psychiatrists, as hereinbefore stated
Rail be subject to the procedure stated in paragraph 1 (c).

3. A person accused of having committed a crime who shall be

Appendix B.

MENTAL RESPONSIBILITY FOR CRIME SUGGESTED
RECOMMENDATION TO THE GENERAL COURT.
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found not to have performed the act as hereinbefore stated in
paragraph 1 (c) shall be adjudged not guilty. A person so accused,
who shall be found to have performed the act, shall be committed
by the court to a penal or mental institution for a period of six
months, at the end of which period a joint committee of the Depart-
ments of Mental Health and of Correction shall render a report to
the court with the recommendation for final disposition. After
notice to the accused, his counsel or family, the court, after hearing,
'shall then impose sentence or commit as it may deem advisable in
view of the facts found and opinions submitted to it.

4. Nothing in this act shall prevent the transfer of inmates from
penal to mental institutions of the Commonwealth and vice versa
in accordance with law where there has been a final sentence or
commitment by the court.

5. The procedures as set out in this act shall supercede judicial
procedures heretofore prevailing for dealing with pleas of insanity
or lack of mental capacity in the trial of criminal cases.
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