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Chapter 103, Resolves of 195f

Resolve providing for an Investigation and Study by a Special Commission
RELATIVE TO THE ACTIVITIES OF ACCIDENT AND HEALTH INSURANCE COM-
PANIES, the Issuance of Credit Life, Health and Accident Insurance
to Creditors in Connection with Finance Contracts, and Other
Related Matters

Resolved, That an unpaid special commission, to consist of two members of the
senate to be designated by the president thereof, three members of the house of
representatives to be designated by the speaker thereof, and three persons to be
appointed by the governor, is hereby established for the purpose of making an
investigation and study of the subject matter of the investigations proposed by
current senate document numbered 230, relative to the issuance of credit life,
health and accident insurance to creditors in connection with finance contracts
and current house document numbered 817, relative to the activities of accident
and health insurance companies incorporated or formed under the laws of the
commonwealth or licensed to do business in the commonwealth; of current house
documents numbered 1560, relative to regulating the issuance of contracts on a
variable basis, by insurance companies; and 2182, relative to maternity benefits
under health insurance policies and plans. The commissioner of insurance shall
give full aid and assistance to the commission in the course of its investigation and
study. Said commission shall be provided with quarters in the state house or else-
where, may hold public hearings, may require by summons the testimony of wit-
nesses and the production of books and papers, and may expend for clerical and
other sendees and expenses such sums as may be appropriated therefor. Said
commission shall report to the general court the results of its investigation and
study and its recommendations, if any, together with drafts of legislation neces-
sary to carry its recommendations into effect by filing the same with the clerk of
the senate on or before the first Wednesday of June, nineteen hundred and fifty-
seven. Approved June 28, 1951.

AUTHORIZATION.
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REPORT OF THE RECESS COMMISSION RELATIVE TO
THE ACTIVITIES OF ACCIDENT AND HEALTH
INSURANCE COMPANIES AND OTHER MATTERS.

1To the Gencr 7

Chapter 103 of the Resolves of 1956 created a special recess com-
mission which was authorized and directed to make an investi-
gation and study relative to several aspects of insurance and to
make recommendations to the General Court as a result of its study
and investigation. The subject matter of the Commission’s study
covered the issuance of credit life, health and accident insurance
to creditors in connection with finance contracts; the activities
of accident and health insurance companies incorporated or formed
under the laws of the Commonwealth or licensed to do business in
the Commonwealth; the regulation of the issuance of contracts on
a variable basis by insurance companies; maternity benefits under
health insurance policies and plans; acquisition and merger of
casualty companies by life insurance companies. The original
resolve called for the Commission to file its report on or before the
first Wednesday of June, 1957. Subsequently by the terms of
chapter 80 of the Resolves of 1957 this date was extended to the
fourth Wednesday of January, 1958.

A report was presented to the General Court dated December 2,
1957, setting forth the Commission’s recommendations on the
several matters referred to it for study. Thereafter, by chapter 41,
Resolves of 1958, the Commission was revived and continued for
the purpose of continuing its invedigation and study relative to
the activities of accident and health insurance companies; the
issuance of credit life, health and accident insurance to creditors
in connection with finance contracts, and other matters; and was
directed to file one or more reports with the Clerk of the Senate
from time to time and final report before the last Tuesday of De-
cember, 1958.

Cfje Commontuealt}) of a^assacinisetts



SENATE —No. 815. [Aug.8

The Commission has continued its studies as directed and has
held several public hearings and many meetings. Members of the
Commission have devoted considerable time to private study of
the matters before it and to review of proposed legislative measures.

At this time the Commission is not able to make definite and
final recommendations on all the subject matters referred to it, but
submits herein recommendations on several subject matters.

In a report dated December 2, 1957, and contained in Senate,
No. 556, this Special Commission made recommendations concern-
ing proposed legislation to authorize life insurance companies to
issue contracts on a variable basis. On page 16 of this report the
Commission recommended “further study looking toward affirma-
tive legislation authorizing the issuance of annuities based upon
some portion of equity investment.” Thereafter, Senate, No. 341,
a bill providing for the special funding of pension plans through life
insurance companies, was referred to the Commission. (Chapter 87,
Resolves of 1958.)

This Commission has since held several meetings and two public
hearings on these proposals, and has given careful consideration
to the effect of inflationary trends on retired persons who are re-
quired to live on fixed dollar benefits.

On the basis of this study, the Commission believes that the bill
attached hereto as Appendix A is in the interests of the citizens of
the Commonwealth. Accordingly, the Commission recommends
the adoption of this bill.

The bill embodied in Appendix A provides for the assignment
of pension plan contracts to a separate account for the purpose of £
allocating to such contracts the investment returns of this separate
account. The application of this bill is limited to benefit plans
which comply with the requirements of the Internal Revenue Code
relating to approved (non-discriminatory) employee pension plans.

The Commission believes that this bill constitutes a sound ap-
proach to the grave problem confronting life insurance companies,
employers and citizens of providing retirement benefits that are

Introduction.

The Variable Annuity.
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adequate in our modern economy. This Commonwealthhas always
enjoyed a position of pre-eminence both in sound state regulation
and in meeting the changing needs of the insured public. The Com-
mission strongly urges the early adoption of the proposed bill as a
means of continuing this leadership.

In addition to the recommendation for legislation for the special
funding of employer pension plans, which is made a part of this

f report, identified as Appendix A, this Commission also reports
additional legislation herewith, identified as Appendix B, which
would authorize the sale of variable annuity contracts.

Variable annuities are a method of funding pension plans permit-
ting the extensive use of common stocks to a degree not currently
authorized under the existing law of the Commonwealth. Such a
plan would provide benefits commensurate with the value of a
common stock fund.

Variable annuity as a method of funding retirement benefits has
proven to be a highly controversial subject. Its advantages and
disadvantages have been debated at great length among repre-
sentatives of the banking, insurance and other financial interests,
and is presently the subject of unresolved consideration in the New
Jersey Legislature. Variable annuities do not appear to have the
full general acceptance and approval that characterize the special
funding of pension plans.

The Commission recognizes that there is merit in the argument
both in support and against variable annuities, and believes it is
desirable to make the proposal available for the consideration of
the insurance committee and the Legislature.

Multiple Line Insurance.

The Commission has continued its study of the subject matter
House, No. 1327 of 1956. It has received proposed amendments

thereto and heard the views of the proponents and opponents repre-
senting different branches of the insurance industry.

Indications are that the holders of divergent views on the merits
of this bill are approaching a compromise. The Commission has
therefore concluded that final report on this subject should be
withheld until the compromise proposals have been received and
considered. Since it appears unlikely that this will be accomplished
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Tuesdaybefore the Commission must file its final report on the last r
of December, 1958, it is recommended that the Commission
tinned for the purpose of studying and reporting on this
(See Appendix C.)

oe con-
subject
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In the Year One Thousand Nine Hundred and Fifty-Eight

An Act to permit life insurance companies to assign life
POLICIES AND ANNUITY CONTRACTS ISSUED IN CONNECTION WITH
CERTAIN PENSION, PROFIT-SHARING, AND RETIREMENT PLANS, TO

A SEPARATE ACCOUNT, FOR THE PURPOSE OF ALLOCATING THERETO

INVESTMENT RETURNS AND ASSET GAINS AND LOSSES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 175 of the General Laws is hereby amended by in-
2 sorting after section 132E, inserted by chapter 313 of the ac

of 1945, the following section;
4 Section 132F. 1. Any life company may, by a written agree-
-5 ment, hereinafter called “funding agreement,” with the hold-
-6 ers of pension contracts, as hereinafter defined, assign them for
7 the purposes of allocating investment returns and asset gains
8 and losses to a separate investment account, hereinafter called
9 “separate account,” independent of its general investment ac-

-10 count. Assets in the separate account may be placed in such
11 investment class or classes as the company may determine.
12 “Pension contracts” for the purpose of this section shall mean
13 life policies and annuity contracts, whether on the group or in-
-14 dividual form, issued in connection with a pension, profit-sharing
15 or retirement plan which meets the requirements for the tax
16 treatment specified in sections 402 (a), 402 (c), 402 (d) or 403 (a)
17 of the Internal Revenue Code, as such sections may now or
18 hereafter be in force; and shall include such contracts assigned
19 wholly or in part to the separate account after their dates of

PROPOSED LEGISLATION.

Appendix A
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20 issue, and agreements reinsuring pension contracts issued by
21 other insurers or reinsuring retirement systems established by
22 law.
23 2. Pension contracts shall provide for the payment of benefits
24 guaranteed as to amount and duration, and may provide for
25 the payment of additional non-guaranteed benefits which shall
26 not vary in amount in direct proportion to the investment re-
27 suits of any or all investments in the separate account.
28 3. An amount equal to the company’s reserve liability with
29 respect to benefits guaranteed as to amount and duration, and
30 to funds guaranteed as to principal amount or stated rate of
31 interest, under pension contracts assigned to the separate ac-
-32 count shall be invested in accordance with the requirements
33 applicable to the company’s general investment account; and
34 the portion of the assets of the separate account which are
35 allocated to a specific funding agreement with respect to such

likewise so invested. Assets in
exceed the aforesaid requirements
part of the reserve mentioned in
be invested, wholly or partly, in

36 benefits and funds shall be
37 the separate account which
38 shall not be deemed to be a
39 section sixty-three and may
40 common stocks or in any othe
41 prescribed by section sixty-;
42 that not more than five per c

r manner subject to the limitations
dx, and to the further limitation
mt of such assets shall be invested

43 in the common stocks or other shares of any corporation or
44 other institution, if, at the time the investment is made, the
45 assets carried in the separate account exceed one million dollars.
46 No investment in the separate account or in the company’s
47 general investment account shall be transferred by sale or sub-
-48 stitution or otherwise from either account to the other.
49 4. For the purposes of paragraph three above, the company’s
50 assets and liabilities relating to the separate account shall be
51 valued and computed as provided in section twenty-five. They
52 shall be included in its other assets and liabilities in the annual
53 statement required by said section twenty-five.
54 5. The relation between the company and the holders of pen-
-55 sion contracts assigned to the separate account shall be that of
56 debtor and creditor.
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In the Year One Thousand Nine Hundred and Fifty-Eight.

An Act regulating the issuance of contracts on a variable
BASIS BY INSURANCE COMPANIES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. A contract on a variable basis is hereby defined
2 to be any contract issued by an insurance company providing
3 for the dollar amount of benefits or other contractual payments
4 or values thereunder to vary so as to reflect investment results
5 of any segregated portfolio of investments or of a designated
6 account in which amounts received in connection with any
i such contracts shall have been placed. Nothing contained in
8 this act shall authorize the issuance of life insurance policies
9 on a variable basis, but such policies may provide for optional

10 modes of settlement on a variable basis, through use of a vari-
-11 able annuity contract.

1 Section 2. No foreign or domestic life company shall under-
-2 take the issuance or delivery of any “contract on a variable
3 basis” within the commonwealth, until said company has
4 satisfied the commissioner that it has been engaged in trans-
-5 acting the business of life insurance for a period of at least two
6 years, and that its condition or methods of operation in connec-
-7 tion with the issuance of such “contracts on a variable basis”
8 will not be such as would render its operation hazardous to the
9 public or its policyholders in the commonwealth. In determin-

-10 ing the qualification of a company requesting authority to issue

Appendix B .

PROPOSED SUBSTITUTE FOR HOUSE BILL No. 1560.
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11 or deliver “contracts on a variable basis” within the common-
-12 wealth, the commissioner will consider, among other things,
13 (a) the history of the company; (h) the character, responsibility
14 and general fitness of the officers and directors of the company;
15 and (c) the regulation of a foreign company by its state of
16 domicile.

1 Section 3. No agent of any insurance company shall 1
2 authorized to sell or act or aid in any manner in the negotiation
3 of a “contract on a variable basis” until he has received a
4 certificate to sell “contracts on a variable basis” from the
5 commissioner, which certificate shall not be issued by the com-
6 missioner until he has qualified by personal examination, to
7 the satisfaction of the commissioner, as to his trustworthine
8 and competence to act as such agent

1 Section 4. Any domestic life insurance company may estab-
-2 lish and operate one or more separate accounts known as variable

annuity accounts

1 Section 5. (a) Any life insurance company which estab-
2 lishes one or more variable contract accounts and which, within

1 and as a part of its authority to grant, purchase and dispose of
4 annuities, or its authority to issue other contracts calling for
5 the payment of income over a period of time, issues or delivers
6 in the commonwealth, contracts on a variable basis shall include
7 in each such contract, and in any certificate evidencing variable
8 benefits issued pursuant to any such contract on a group basis,
9 a statement of the essential features of the procedure to be

10 followed by the company in determining the dollar amount of
11 variable benefits or other contractual payments or values
12 thereunder, and shall state in clear terms that any such amount
13 may be expected to decrease or increase according to such
14 procedure.
15 Any such contract issued or delivered to an individual, and
16 any such certificate, shall contain on its first page, in bold face
17 type and with greater prominence than any other portion of the
18 text, a clear statement that the benefits or other contractual
19 payments or values thereunder are on a variable basis.
20 (b) No contract on a variable basis shall be issued or delivered
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21 in the commonwealth until a copy of the form thereof (includ-
ing, in the case of a contract on a group basis, the form of any
certificate evidencing variable benefits issued pursuant thereto)
and any form of application for such contract, has been on file
for thirty days with the commissioner unless before the expira-
tion of such thirty days he shall have approved in writing the
form of the contract; nor if the commissioner notifies the com-
pany in writing within said thirty days that in his opinion the
form of the contract does not comply with the laws of the
commonwealth, specifying his reasons therefor.

99

23
24
25
26
27
28
20

30
The commissioner shall disapprove or withdraw approval of

any such contract form, application or certificate if
31
32

(i) Such contract or application or certificate contains pro-
visions which are unjust, unfair, inequitable, ambiguous, mis-
leading, likely to result in misrepresentation, or contrary to
law; or

33
34
35
36

(ii) Sales of such contracts are being solicited by any means
of advertising, communication or dissemination of information
which involves misleading or inadequate description of the
provisions of the contract; or

37
38
39

40
(iii) Such contracts are being issued in disregard of reason-

able regulations which shall be promulgated by the commis-
11
12

sioner relating to the conditions which must be met at time
of issue of an individual contract on a variable basis for balance
whereby (A) provisiori made for income from contracts on a

43
44
45

variable basis shall not exceed (B) provision made for income
payable in predetermined dollar amount (in whatever form
such provision is made, including, but without limitation to,
annuities, pensions, social security or other contracts or plans
providing for the payment of income over a period of time).

46
47
48
49
50

It shall be unlawful for such company thereafter to issue
any contract or certificate thereunder or use any application

51
52

in the form so disapproved. Such disapproval of the com-
missioner shall be subject to review by the supreme judicial
court.

o3
54
oo
56 (c) Illustrations of benefits payable under any contract on a

variable basis shall not involve projections of past investment
experience into the future, and shall conform with reasonable
regulations promulgated by the commissioner.

i7

o8
59
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60 (d) No individual annuity contract on a variable basis shall
61 be issued or delivered in the commonwealth unless it contains
62 in substance the following provisions:
63 (i) That, in the event of default in any stipulated payments,
64 the company will, subject to subsection (e) of this section,
65 make payment of the value of the contract, in accordance with
66 a plan provided by the contract, commencing not later than
67 the date contractual payments by the company were otherwise
68 to have commenced in accordance with the contract;
69 (ii) That, upon request of the holder received by the com-
-70 pany at least four months prior to the date contractual pay-
-71 ments by the company were otherwise to have commenced,
72 the company will, subject to subsection (e) of this section, make
73 payment of the value of the contract, in accordance with a plan
74 provided by the contract and selected by the holder, commenc-
-75 ing as of the first day of the first month which is at least four
76 months after the date of receipt of such request, unless another
77 date of commencement is requested by the holder and agreed
78 to by the company;
79 (iii) That the company will mail to the holder of the contract
80 at least once in each contract year after the first, at his last
81 address known to the company, a report in a form approved by
82 the commissioner, which shall include a statement of the num-
-83 ber of units credited to such contract and the dollar value of a
84 unit as of a date not more than two months previous to the
85 date of mailing.

86 (e) The company shall not make payment of the value of an
87 individual annuity contract on a variable basis by surrender,
88 loan, advance or otherwise, except on a plan providing for
89 contractual payments, on a variable basis, for life or for at
90 least three years; provided, however, that this provision shall
91 not be applicable (i) if the value of the units credited under the
92 contract is less than $l,OOO (A) on the date of default, in case
93 of default in any stipulated payment, or (B) in any other case,
94 on the date as of which the dollar amount of the first contrac-
-95 tual payment to be made by the company is determined, or
96 (ii) after the death of the annuitant.
97 (f) Any individual contract on a variable basis issued or
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98 delivered in the commonwealth shall stipulate the expense,
99 mortality and investment increment factors to be used in

100 computing the dollar amount of variable benefits or other
101 contractual payments or values thereunder, and shall guarantee
102 that expense and mortality results shall not adversely affect
103 such dollar amounts. The mortality and investment increment
104 factors used in computing the dollar amount of variable bene-
-105 fits or other contractual payments or values under an individual
106 contract on a variable basis shall not produce a larger initial
107 payment than would be produced by the use of the 1937
108 Standard Annuity Mortality Table and an annual investment
109 increment assumption of three per cent.
110 Any group contract on a variable basis issued or delivered
111 in the commonwealth shall stipulate the expense, mortality
112 and investment increment factors to be used in computing the
113 dollar amount payable with respect to a unit of variable bene-
-114 fits purchased thereunder, and shall guarantee that expense
115 and mortality results shall not adversely affect such dollar
116 amounts.
117 “Expense” as used in this subsection (/), may exclude some
118 or all taxes, as stipulated in the contract.
119 A contract shall be deemed to contain any such provision in
120 substance when in the opinion of the commissioner the provi-
-121 sion is stated in terms more favorable to the holder.

1 Section 6. Separate accounts may be established by a
2 company for one or more issues of contracts on a variable basis
3 either to individuals or on a group basis. Except as may be
4 otherwise specifically provided by the contract, all amounts
5 received in connection with an}r contract on a variable basis
6 shall be placed in the variable contract account specified in

uch contract, and all liabilities on any such contract shall be
;et up in such account.

1 Section 7. Any domestic life company which maintains
2 one or more variable contract accounts may, subject to the
3 provisions of such contracts, invest amounts received or held
4 in connection with contracts on a variable basis either in com-
-5 mon stocks or other equities, or in other investments in which
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6 a life company may invest
7 conferred upon a company 1
8 accounts in common stocks
9 thority to invest in common

its assets. The authority herein
> invest assets of variable contract
shall be in addition to other au-
itocks under other provisions of the

10 insurance law.
11 No such company shall invest in or loan upon any common
12 stocks or shares of any institution having unrestricted voting
13 rights for the election of the directors or other governing body
14 of such institution in excess of five per cent of the total issued
15 and outstanding common stocks or shares of such institution
16 having such voting rights.

1 Section 8. The commissioner shall make a separate valua-
ble contract accounts and a copy
1 in the commissioner’s office as a

2 tion of the assets of the varr
3 of such valuation shall be file
4 public document.

contract account assets for all5 The valuation of variable
6 purposes, including annual reports of the company operating
7 such account to the commissioner of insurance, shall be de-
-8 termined in accordance with the market value of such assets,
9 notwithstanding the application of other valuation methods to

10 the assets of the company other than the assets of any such
11 variable contract account. Such valuation may be made as of
12 such valuation dates as the company shall establish from time
13 to time, except as otherwise required for such annual reports
14 to the commissioner. To accomplish such valuation at market
15 value any common stock purchased for a variable contract
16 account shall be common stock (1) which is listed or admitted
17 to trading on a securities exchange located in the United States
18 of America or Canada, or (2) which is publicly held and traded
19 in the “over the counter market” as defined by the commis-

-20 sioner and as to which market quotations have been available.
21 The commissioner shall further prescribe by regulation the
22 steps to be taken by the company in disposing of those holdings
23 which at any time subsequent to purchase fail to meet the
24 standards and regulations for new investments.

1 Section 9. The investments and liabilities of a variable
2 contract account shall be at all times clearly identifiable and
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3 distinguishable from the other investments and liabilities of
4 the company and of any other variable contract account which
5 the company maintains. No sale, transfer or exchange of invest-
-6 ments may be made between a variable contract account and
7 any other investment account of the company, and no invest-
-8 ments of a variable contract account shall be pledged or trans-
-9 ferred as collateral for a loan.

1 Section 10. The reserve liability for contracts on a variable
2 basis shall be established by the company in accordance with
3 actuarial procedures that recognize the variable nature of the
4 benefits; provided, however, that such liability shall be estab-
-5 lished in an amount not less than that resulting from the appli-
-6 cation of the actuarial assumptions which would be applicable
7 in determining the minimum reserve for comparable contracts
8 on a variable basis.

1 Section 11. Any domestic stock life insurance company
2 which maintains one or more variable contract accounts may
3 at the end of each calendar year withdraw from such account
4 or accounts for the benefit of its stockholders an amount not
5 to exceed the sum of (1) one-quarter of one per cent of the total
6 assets of the account or accounts at the end of such year; and
7 (2) an amount which when added to amounts so withdrawn
8 (other than pursuant to (1) ) as to the four preceding calendar
9 years does not exceed three per cent of the aggregate of (a)

10 gross income from investments and (6) the net of realized and
11 unrealized profits and losses from investments for such five
12 calendar years; and (3) other profits and losses of the account
13 or accounts. Any amounts not withdrawn at the end of the
14 calendar year may be withdrawn at any subsequent date.

1 Section 12. Any company which establishes a variabl
2 contract account and issues variable annuity contracts may in
3 its discretion, but need not, require in any case the purchase of

1 annuities which provide for benefits of predetermined dollar
5 amount in specified proportions in combination with the pur-
6 chase of annuities providing for benefits of variable dollar
7 amount
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1 Section 13. Chapter 175, section 9, subsection 2, is amended
2 by deleting the period at the end of the fifth paragraph and
3 adding the words: and excluding contracts on a variable
4 basis, so that the paragraph reads:
5 Third, the “1937 Standard Annuity Mortality Table” shall
6 be used for all outstanding annuity contracts and for all con-
-7 tracts issued as pure endowments excluding any total and
8 permanent disability benefits and excluding contracts on a
9 variable basis.

1 Section 14. Chapter 175, section 118, is amended by insert-
-2 ing in the ninth line of the first paragraph after the words
3 “amount of” the words:—or method of determining the, —-so
4 that the paragraph reads:

5 Section 118. Definition of Life Company.—- All companies
6 doingbusiness in the commonwealth under any charter, compact,
7 agreement or statute of this or any other state, involving the
8 payment of money or other thing of value to families or repre-
-9 sentatives of policy and certificate holders or members, con-

-10 ditioned upon the continuance or cessation of human life, or
11 involving an insurance, guaranty, contract or pledge for the
12 payment of endowments or annuities shall be deemed to be
13 life companies, and shall not make any such insurance, guar-
-14 anty, contract or pledge in the commonwealth, or to or with
15 any resident thereof, which does not distinctly state the amount
16 of or method of determining the benefits payable, the manner of
17 payment and the consideration therefor, nor any such insur-
-18 ance, guaranty, contract or pledge the performance of which
19 is contingent upon the payment of assessments made upon
20 survivors; provided, that corporations incorporated for any
21 educational, charitable, benevolent or religious purpose shall
22 not be deemed life companies and shall not be subject to this
23 chapter. Nothing herein relating to the consideration for the
24 policy shall apply to any extra compensation which may be
25 charged by a company to the insured for engaging in military
26 or naval service in time of war.

1 Section 15. Sections one hundred and thirty-two, one
2 hundred and thirty-two B and one hundred and forty-four of
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3 chapter one hundred and seventy-five shall not apply to con-
-4 tracts on a variable basis.

1 Section 16. Should any provision or section of this act be
2 held invalid for any reason, such holding shall not be construed
3 as affecting the validity of any remaining portion of such section
4 or of this act, it being the legislative intent that this act shall
5 stand notwithstanding the invalidity of any such provision or
6 section.
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In the Year One Thousand Nine Hundred and Fifty-Eight

Resolve continuing the special commission established for

THE PURPOSE OF MAKING AN INVESTIGATION AND STUDY RELATIVE
TO THE ACTIVITIES OF ACCIDENT AND HEALTH INSURANCE COM-
PANIES, THE ISSUANCE OF CREDIT LIFE, HEALTH AND ACCIDENT

INSURANCE TO CREDITORS IN CONNECTION WITH FINANCE CON-
TRACTS, AND OTHER MATTERS.

1 Resolved, That the unpaid special commission established by
2 chapter one hundred and three of the resolves of nineteen hun-
3 dred and fifty-six and extended by chapter eighty of the resolves
4 of nineteen hundred and fifty-seven is hereby continued for the
5 purpose of continuing its investigation and study relative to the
6 activities of accident and health insurance companies, the
7 issuance of credit life, health and accident insurance to creditors
8 in connection with finance contracts, and other matters. The
9 commissioner of insurance shall give full aid and assistance to

10 the commission in the course of its investigation and study.
11 Said commission shall be provided with quarters in the state
12 house or elsewhere, may hold public hearings, may require by
13 summons the testimony of witnesses and the production of
14 books and papers, and may expend for clerical and other services
15 and expenses the balance of the amount available in item
16 of section of chapter of the acts of nineteen
17 hundred and fifty-eight and such sums as may be appropriated
18 therefor. Said commission shall report to the general court the
19 results of its investigation and study and its recommendations.
20 if any, together with drafts of legislation necessary to carry
21 recommendations into effect by filing one or more reports with
22 the clerk of the senate from time to time, and by filing its final
23 report on or before the last Tuesday of May, nineteen hundred
24 and fifty-nine.

Appendix C.
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SUPPLEMENTAL STATEMENT OF ORVILLE M.
GRAHAME.

In the Report of the Commission dated December 2, 1957 (Sen-
ate, No. 556), it was concluded that further study should look
towards affirmative legislation authorizing the issuance of annui-

ties based upon some portion of equity investment.
Pursuant to this conclusion, the undersigned concurs in the recom-

mendation to authorize life insurance companies to assign life policies
and annuity contracts issued in connection with certain pension,
profit sharing, and retirement plans to a separate account for the
purpose of allocating thereto investment returns and asset gains
and losses. Although this is not strictly a variable annuity, it would
be a substantial and constructive step forward in providing retire-
ment benefits under a balanced program and under circumstances
where the purchasing employer should know what is involved in
the plan.

However, such recommendation does not make available to the
individual purchaser the variable annuity. Further, it does not
take full advantage of the experimentation and the developments
in other States. It must be appreciated that the variable annuity is
not a theory but a fact. Several companies at the present time are
selling a form of variable annuity in at least six jurisdictions, namely,
Arkansas, District of Columbia, Kentucky, New York, North
Dakota and West Virginia. In addition it is reported that Wiscon-
sin has made some such provision in its public pension system.

It is also a fact and not a theory that an individual can purchase
equity investments, and we know this from our substantial mutual
funds here in Massachusetts. This raises the practical question of
whether there is any real need for the individual variable annuity.

_ The introduction of a mortality rate guarantee into the equity
makes the transaction to a considerable degree an in-

surance transaction, and the question of funding the annuity through
stock purchases relates largely to the field of permitted investments.
Furthermore, the regulations pertaining to the policy provisions of
variable annuities would seem to be peculiarly the responsibility of
the state insurance departments. The sale, however, of individual
variable annuities indiscriminately may perhaps pose a problem of
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public misunderstanding if such policies are sold by life insurance
agents who are selling all kinds of insurance on persons. Some even
feel that in order to keep this issue entirely clear in the mind of the
public the insurance departments should not be the agency con-
cerned with regulating the variable annuity. It would seem that
regulation of the nature required could be made to keep pace with
any problems requiring regulation that may occur.

Insurance has historically meant certainty in the dollar amount J
payable. The price level has gone up and the price level has gone
down. In most cases the individual can control his insurance needs
by increasing or decreasing the face amounts of his insurance.
Unfortunately, the retired person who deals with a matured program
is not fully capable through his insurance annuity of accomplishing
the needed flexibility. As mentioned above, however, he can put
some of his money in other property not involving fixed dollar ob-
ligations.

Since the variable annuity as such is a fact and not a theory it
would seem that it should be made available in Massachusetts. Not
everybody would have to buy it and not everybody would have to
sell it.

This problem has been before the National Association of Insur-
ance Commissioners. The undersigned is of the opinion that the
safeguards suggested by a committee of that association in No-
vember, 1955, should be carefully considered by the Legislature in
the enactment of any bill. This might possibly mean that a separate
type of corporation should be created to sell the variable annuity.
This could mean in effect that any qualified party, including life
companies and mutual funds, upon establishing proof of public con-
venience would sell variable annuities if it is provided that they are
eligible to own the variable annuity entity. None of these, however,
in this case would be selling variable annuities in the name of any
insurance company. A

Some argue that it would be gross error to require a life company
to use a subsidiary in order to market variable annuities. This
could mean that life companies for the present would be disqualified,
or it could mean that the life companies should be authorized to
write variable annuities directly as proposed in the bill embodied
in Appendix B of the Commission’s Report.

Be that as it may, the question is certainly a national one, and
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extreme care should be taken not to exceed the recommendations
of the regulatory authorities responsible for protecting the public
in this area. It may be contended by some that the 1955 report of
the NAIC is now out of date. Personally, the undersigned feels
that the concern of the NAIC about public confusion of mind is
still very pertinent. The variable annuities now being sold are
being sold by very specialized variable annuity companies. It is

Irecommended that this pattern be adhered to for the present and
be authorized in Massachusetts.

This recommendation in this particular is in accord with the first
point of the majority report of the 1955 NAIC committee. For the
convenience of the legislators the safeguards of the NAIC com-
mittee referred to above are set forth in full below:

Proceedings of the National Association of Insuran sioners, Woo Semi
1nnual Meeting

After careful study, the subcommittee recommends that this association take
no action either approving or disapproving the sale of variable annuities by life
insurance companies at this time.

However, if any state permits the sale of variable annuities, it is recommended
that such approval be conditioned upon the enactment of special legislation that
will embody safeguards to protect the public. Such provisions should be drawn
after due consideration of the following

1. Whether variable annuities should I
company, or whether, their sale should be
In this connection, a majority of the sat
limit the sale of such contracts to separat
activity.

e sold only by a separate and distinct
permitted by life insurance companies.
;ommittee believes it more desirable to
and distinct companies limited to such

2. That a balance between fixed dollar income and variable annuities should be
achieved and maintained.

3. Regulation and establishment of standards for investments should be care-
fully Snelled out to include, but not be limited to, the following:

(«) Prohibit investment in the comn
tional, state bank or trust company.

in stock of anjr insurance company, na-

(6) Limit investment in conn
o ocaoi <l+l r\ op Kiioinooc frilCT. in

: or shares of any corporation, joint stock
ant not in excess of three per cent of its
ick or shares of such corporation, associa-

association, or business trust in an amt

total issued and outstanding common st
tion or trust.

immon stock unless the earnings availablProhibit investment in
neet prescribed standards; and provided,
,ined an earning or dividend record for a

for dividends of the issuing corporation
further, that the corporation has maint
pecified number of years.

’d) Outlaw investment in any common stocks or shares which at the time
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investment are not registered on a national securities exchange as provided in an
Act of Congress of the United States entitled “Securities Exchange Act 1' of 1934,
approved June 6, 1934, as amended.

(c) Prohibit conflicts of interest including any between officers and directors of
the variable annuity company and the corporation whose stock is purchased.

4. Supervision over the company including the issuance and sale of variable
annuity contracts should come under the jurisdiction of the state insurance de-
partment.

5. Standards should be prescribed for contract forms and applications therefor
which cannot be used until the insurance department has approved them. I

6. The corporation should report annually to all variable annuitants after the
text and format of such report have been approved by the commissioner.

7. The corporation should be subject to statutes prohibiting discrimination,
misrepresentation, estimate of prospective benefits, and the Unfair Trade Practice
Act.

8. In order that purchase of variable annuities should not be used as a means
of stock market speculation, payment of cash values in a lump sum should be pro-
hibited, and instead, payment disbursed over a reasonable period of not less than
three to five years.

9. Consideration should be given to limitation of expenses.
10. In case of stock insurance companies issuing variable annuity contracts,

there should be a provision strictly limiting net earnings including realized and
unrealized profits, allocable to stockholders.

11. Companies should be subject to all of the procedural provisions of the in-
surance law with which life insurance companies must comply, including require-
ments as to examination, audit of reports, service of process, voucher require-
ment, liquidation, etc.

12. Prohibit the borrowing of money or hypothecation of assets.

In all fairness it should be said that the provisions of the bill for
variable annuities set forth in Appendix B substantially meet the
foregoing requirements of the safeguards set down by the Com-
missioners, with the exception of the provision for a subsidiary.
The bill specifically proposes that life insurance agents must be
specially licensed to sell variable annuities and this should help
protect the public from indiscriminate solicitation.

It is the recommendation, however, of the undersigned that for||
the present a limited number of special variable annuity companies
be authorized to operate in Massachusetts, including several estab-
lished companies from outside the Commonwealth.

ORVILLE F. GRAHAME

1958,A






