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Resolve further reviving and continuing the Special Commission estab-
lished to study and investigate the Need for Administration and
Regulationof Health and WelfareTrust Funds in the Commonwealth.

Resolved, That the unpaid special commission established by chapter one hun-
dred and seven of the resolves of nineteen hundred and fifty-five and revived and
continued by chapter fifty-nine of the resolves of nineteen hundred and fifty-six
is hereby further revived and continued for the purpose of continuing its investi-
gation and study of the need for administration and regulation of health and wel-
fare trust funds in the commonwealth and all other questions in relation thereto
that would aid the general court in enacting any necessary remedial legislation.

Said commission in making its study and investigation may consider all the
aspects of such funds, including, but not limiting, its study and investigation
thereto, insured, non-insured and self-administered funds, funds jointly admin-
istered under trust instruments and funds providing any or all of the following
benefits: death, cash disability, hospital, medical, surgical and pension or retire-
ment benefi

Said commission shall be provided with quarters in the stale house or elsewhere,
shall hold public hearings, may travel withinand without the commonwealth, may
sit during the session and recess of the general court, may require by summons the
attendance of such witnesses and the production of such books, papers and docu-
ments and take such testimony as it deems necessary.

Said commission during its study and investigation shall have the assistance of
such departments, boards, commissions, agents and officers of the state govern-
ment as may be requested by said commission to assist and co-operate.

Said commission shall report its findings to the general court at such time or
times as it may deem advisable, but in any event, shall file a final report not later
than the first Wednesday in December, nineteen hundred and fifty-seven.

Said commission may expend for expenses and legal, clerical and other assistance
the balance available in Item 0256-14 of section two of chapter six hundred and
eighty-eight of the acts of nineteen hundred and fifty-six, and such other sums as
may be appropriated therefor. Approved October 5, 195<
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SOLVE EXTENDING THE TIMB WITHIN WHICH THE SPECIAL COMMISSION ESTAB-
LISHED TO STUDY AND INVESTIGATE THE NEED FOB ADMINISTRATION AND
Regulation of Health and Welfare Trust Funds in the Common-
wealth shall make its Final Repoet.

esolved, That the time within which the unpaid special commission established
;hapter one hundred and seven of the resolves of nineteen hundred and fifty-
and most recently revived and continued by chapter one hundred and fifty-six

le resolves of nineteen hundred and fifty-six shall submit its final report of its
istigation and studjr is hereby extended to the first Wednesday of December,
teen hundred and fifty-eight. Said commission may expend for expenses and

ierical and other assistance the balance available in item 0256-14 of section
apter six hundred and eighty-eight of the acts of nineteen hundred and

and such other sums as may be appropriated therefor.
Approved July

Cfie CommontoealtJ) of epassacinisctts

AUTHORITY FOR THE STUDY.
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To the Honorable Senate and House of Representatives.

The Special Commission on Health and Welfare Trust Fund,
herewith submits its Sixth Interim Report.
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SIXTH INTERIM REPORT OF THE SPECIAL COM-
MISSION ON HEALTH AND WELFARE TRUST
FUNDS IN THE COMMONWEALTH.

1. Purpose of this Report.

At the last session of the Legislature this Commission, after two
years of study, investigation and public hearings, recommended
House Bill No. 3387 as legislation to regulate Health, Welfare and
Retirement Funds in the Commonwealth. This legislation was
enacted after some changes inserted by the Senate Committee on
Bills in the Third Reading, was signed by His Excellency the Gov-
ernor and became Chapter 778, Acts of 1957. The effective date of
the act was postponed to October 1, 1958. The purpose of this
postponement was to afford opportunity for further careful study,
which was considered necessary because of the significance of this
legislation throughout the nation and its importance to thousands of
persons in the Commonwealth.

Such further study has been the concern of your Commission
during the past year. We have made a careful review of the provi-
sions of the act itself. We have consulted with officials of the
Federal Government and other states dealing with the same prob-
lem. We have conferred with the several department heads of the
Commonwealth charged with the responsibility of administering
the act. We have had discussions with interested representatives
of labor, management, banks and insurance companies. We have
continued our investigations and public hearings.

This study has convinced us that certain refinements and im-
provements of the law are necessary in order to make the law con-
sistent with the practical operation of existing plans and to eliminate
as much of the expense of administration as possible without im-
pairing the law. The Commission’s primary objective in formulating
the changes recommended herein has been to reconcile the Common-
wealth’s interest in protecting beneficiaries under such plans with
its interest in a law that can be practically administered.

Cfjc Commontoealtf) of Massachusetts
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2. Recommended Changes in Chapter 778, Acts of 1957.
There is set forth in Appendix A of this report the law as enacted

by chapter 778, Acts of 1957, but incorporating changes which the
Commission is hereby recommending.

A summary of the recommendations follows:

Recommended Changes in Section 1.
Section 108 of chapter 23, General Laws.

One proposed change would subject the administration of the new
law to the State Administrative Procedure Act. In addition, the
provision of such section authorizing the Board to require reports
has been transferred to section 3 (a) of chapter 151D, General Laws.

Recommended Changes in Section 2.

Section lof chapter 151 D, General Laws.
The recommended change is intended to designate as trustees the

persons having the information required by the disclosure sections
of the act, namely, those persons having the over-all management of
employee benefit plans as distinguished from those persons who are
simply charged with the administration of the funds referred to in
the definition of “trusts.”

Section 2of chapter 151D, GeneralLaws

The proposed revision would eliminate provisions which require
prior approval in- the Board before a trust may be registered; this
is a practical consideration, and should enhance the disclosure pur-
pose of the act. Furthermore, the order of the language in the first
sentence has been changed in the interest of clarity.

Section 3 (a) of chapter 151D, General Laws.
The recommended change would provide more time for the

preparation and filing of the annual report and would clarify re-
quirements for information to be contained in such report as well as
the manner of its execution. A sentence has been added at the end
of the section to provide that the Board may obtain additional
information in connection with annual reports.
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Section 3 (b ) of chapter 151D. General Laws.
As the new section 8, set forth in Appendix A herewith, provides

that trustees must comply with other applicable laws of the Com-
monwealth, and section 3 (5), set forth in chapter 778, Acts of 1957,
was intended to confirm the application to trustees as defined of the
same principles which govern the administration of Massachusetts
trusts in general, the commission now considers section 3 (6), as
enacted by chapter 778, Acts of 1957, unnecessary, and recommends
its deletion to avoid confusion. It has been deleted from Appendix
A herewith.
Section 3 (c) of chapter IBID. General Laws.

The Commission’s proposal with respect to this section is in-
tended to increase legal sanctions against “kickbacks” by pro-
hibiting the offering or payment of “kickbacks.” The present law
forbids only the receipt of “kickbacks.”
Section 3 (d) of chapter IBID. General Laws

This section has been substantially expanded in order to make
constitutionally effective the provisions for service upon out-of-state
trustees.
Section 3 ( e) of chapter IBID. General Laws.

The proposed change would make it clear that the Board must
bring any legal action against the person whose wrongful or neg-
ligent act or omission causes a depletion of a trust, whether or not
that person is the trustee.

Section 3 (/) of chapter IBID. General Law
A change has been recommended in the interest of clarity and

also to provide that information may be made public by the Board
if the ends of justice and public advantage will be subserved.

Sections 4 and sof chapter IBID. General Laws.
Minor changes are recommended in these two sections to avoid

ambiguities.
Section 6of chapter IBID. General Laws.

The exemption provision of the current law would be extended
by this proposal to exclude from application of the act any edu-
cational, charitable or religious organization.
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Section 7 of chapter 151D. General Laws.
This would provide for a waiver in the discretion of the Board

of the requirements with respect to registration and reporting if the
Board finds that a trust, or its trustees, is subject to and complies
with similar laws of any other State or the United States. In such
event, copies of filings in the other State may be required in Massa-
chusetts.

Section 8 of chapter 151D. General Laws.
This proposed new section is intended expressly to insure the

application of all other applicable laws of the Commonwealth to any
trustee subject to the chapter.

3. Extension of the Life of this Commission.
The experience of the Board in administering the law after

October 1, 1958, will undoubtedly reveal a need for further improve-
ments.

With the changes summarized above, we recommend the prompt
implementation and placing into operation of the act.
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In the Year One Thousand Nine Hundred and Fifty-Eight.

An Act in amendment of health, welfare and retirement

TRUST FUND LAW.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 23 of the General Laws is hereby
2 amended by striking out sections 10A, 108 and lOC thereof
3 and inserting in place thereof the following; —-

4 Section IOA . There shall be in the department but not under
5 its supervision or control, a health, welfare and retirement
6 trust funds board, hereafter in this section and in sections
7 ten B and ten C called the board, consisting of the commissioner
8 of banks, the commissioner of insurance, and the commissioner
9of labor and industries. The members shall annually elect

10 one of their number to serve as chairman of said board.
11 Section 108. The board shall administer the provisions of
12 chapter one hundred and fifty-one D, subject to the State Ad-
-13 ministrative Procedure Act, chapter 30A of the General Laws.
14 The board may adopt such rules and regulations as may be
15 necessary for the administration and enforcement of said
16 chapter, and may alter or repeal the same. Copies of such
17 rules and regulations and amendments, alterations and re-
-18 peals thereof, shall be provided by the board for public dis-
-19 tribution. The board may, subject to appropriation, make
20 such expenditures as may be necessary in carrying out the pro-
-21 visions of said chapter one hundred and fifty-one D. It shall
22 make an annual report to the governor and to the general
23 court relative to its administration and operation of said chap-
-24 ter one hundred and fifty-one D during the preceding fiscal
25 year, together with such recommendations as it deems proper.

Appendix A

CJje Commontoealtlj of Massachusetts!
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26 Section lOC. Subject to appropriation, the board may ap-
-27 point and employ such officers, accountants, clerks, secre-
-28 taries, agents, investigators, auditors and other employees as
29 it may deem necessary for the proper administration of chap-
-30 ter one hundred and fifty-one D. All persons so appointed or
31 employed shall be subject to chapter thirty-one and the rules
32 made thereunder, and also subject to such rules and regula-
-33 tions not inconsistent therewith as may be adopted by the
34 board. The board shall not appoint or employ any person who
35 is an officer or committee member of a political party. The
36 board shall fix the duties of all persons appointed and em-
-37 ployed by it, and may authorize any such person to perform
38 such duties, functions and powers of the board as may be
39 necessary or suitable for the proper administration and en-
-40 forcement of chapter one hundred and fifty-one D. The board
41 may, in its discretion, bond any person handling moneys or
42 signing checks hereunder.

1 Section 2. The General Laws are hereby amended by
2 striking out chapter 15ID and by inserting in place thereof
3 the following:—■

4

Health, Welfare and Retirement Fund:

6 Section 1. The following words and phrases as used in this
7 chapter shall have the following meanings, unless the context
8 clearly requires otherwise:
9 “Trust”, all funds derived in whole or in part from contribu-

te tions from employers or employees or both, and designed for
11 the purpose of paying or providing for medical or hospital
12 care, pensions, annuities, benefits on retirement or death or
13 unemployment of beneficiaries, compensation for injuries or
14 illness, insurance to provide any of the foregoing, or life insur-
15 ance, disability and sickness insurance or accident insurance
16 for the benefit of beneficiaries or their dependent
17 “Trustee”, person, board or committee charged with the
18 overall management and administration of the plans under
19 which funds described in the above paragraph are derived or

Chapter 151D.
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20 for which such funds are provided, by whatever title described
21 in any document creating or providing for the management of
22 such plans. If any such funds are operated as a corporation,
23 the officers and directors thereof shall be trustees, and shall be
24 under the same responsibility and obligations as the trustees
25 of any such fund not operated as a corporation, except that
26 the account required under section three may be filed in the
27 name of the corporation.
28 “Beneficiaries”, those persons whether ascertained or un-
-29 ascertained, having any interest present or future, vested or
30 contingent.
31 “Board”, the health, welfare and retirement trust funds
32 board.
33 Section 2. With respect to trusts which provide benefits for

34 twenty-five or more employees within this commonwealth, the
35 trustees shall register such trusts with the board in accordance
36 with the provisions of this section within ninety days after such
37 trust becomes subject to the provisions of this chapter.
38 The registration shall be in the form prescribed by the board
39 and shall include certified true copies of the trust indentures,
40 contracts, corporate by-laws and any and all other documents
41 creating or relating to the organization and operation of such
42 trusts.
43 Section 3 (a). The trustees required to register under sec-
-44 tion two shall file an annual report with the board within five
45 months after the end of the calendar year, or if the records of
46 the trust are kept on a policy or fiscal year basis then within
47 five months after the end of such policy or fiscal year. Said
48 report shall be in writing upon a form prescribed by the board.
49 It shall be signed and certified under oath as prescribed by the
50 board. It shall contain the following information for the pre-
-51 ceding calendar, policy or fiscal year: the value of the fund as
52 of the end of the fiscal year; the amount contributed by the em-
-53 ployer or employers; the amount contributed by the employ-
-54 ees; the amount of benefits paid for each class of benefits; the
55 number of employees covered; the salaries and fees paid by or
56 charged to the fund, to whom paid, in what amount, and for
57 what purposes. If some or all of the benefits under the fund
58 are provided by an insurance carrier or by a hospital, surgical
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or medical service or any other similar type of plan, such re-
port shall also include for each such year, with respect to such
fund and for each class of benefits, the following information:
the premium rate or subscription charge and the total premium
or subscription charges paid to each such insurance carrier or
service plan; the number of persons covered by each class of
benefits; the total claims incurred and the total claims paid by
such insurance carrier or service plan; dividends, commissions
and administrative service, or other fees paid by such insur-
ance carrier or service plan; retentions by such insurance
carrier or service plan; the names and addresses of the brokers,
agents or other persons to whom commissions or fees were
paid, the amounts paid to each, and the services rendered for
said commissions or fees. Such insurance carrier or service
plan shall certify to the trustees of such trust within four
months after the end of each policy year, the information
necessary to enable such trustees to comply with the require-
ments of this paragraph. Any insurance carrier or service plan
failing to furnish the information herein required within the
time herein specified shall forfeit five dollars for each day dur-
ing which such failure continues. The board may also request
in writing such supplemental information as is necessary to
clarify and explain the annual reports required under this
section.

59
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(6) The board may upon application to and, after notice to
the trust, with the approval of a judge of a probate court, for
good and sufficient cause shown, examine the books and rec-
ords and investigate the administration of any trust, and the
board may require the attendance and testimony of witnesses,
who shall be summoned in the same manner and paid the same
fees as witnesses in the superior court. Such witnesses shall be
duly sworn and shall give their testimony under the penalties
of perjury. The board may conduct examinations at such
places and take deposition within or without the commonwealth
as the court may order.

83
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(c) No trustee or employer, or labor organization repre-
senting any employees eligible for benefits under a trust re-
quired to register under this chapter, and no officer, agent or
employee of any such trustee, employer or labor organization

94
9.5
96
97
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98 shall receive directly or indirectly any payment, commission,
99 loan, service or any other thing of value from any insurance
100 company, insurance agent, insurance broker or any hospital,
101 surgical or medical service plan, in connection with the solici-
102 tation, sale, service or administration of a contract providing
103 benefits for such trust, or receive any payment, commission,
104 loan, service or any other thing of value from such trust, or
105 which is charged against such trust or would otherwise be pay-
106 able to such trust either directly or indirectly, except that any
107 such person may receive any benefits under a trust to which
108 he is otherwise entitled, and any trustee, employer or labor
109 organization, or his or its officer, agent or employee, may re-
110 ceive from such trust reasonable compensation for necessary
111 services and expenses rendered or incurred by him or it in con-
112 nection with the official duties of such trust; provided, how-
113 ever, that nothing in this paragraph shall affect the payment
114 of any dividend or rate credit or other adjustment due under
115 the terms of any insurance or annuity contract to the policy-
116 holder or contract holder.
117 No insurance company, insurance agent or insurance broker
118 and no hospital, surgical or medical service plan, shall either
119 directly or indirectly, pay any commission, make any loan or
120 give any other payment or thing of value to any employee wel-
121 fare fund or to any employer or labor organization represent-
122 ing any employees eligible for employee benefits thereunder or
123 to any trustee or other officer or employee of any such fund,
124 employer or labor organization, in connection with the solici-
125 tation, sale, service or administration of a contract providing
126 employee benefits for such fund.
127 (d) Any trustee subject to the provisions of this chapter,
128 which has its principal place of business located outside the
129 commonwealth shall appoint an agent in the commonwealth
130 for the service of process upon such trustee in his capacity as
131 trustee and register the name and address of such agent with
132 the board. Any such trustee who fails to appoint an agent in
133 the commonwealth shall be deemed and held, in relation to any
134 cause of action or proceeding against him as trustee, to have
135 appointed the commissioner of corporations and his successor
136 in office to be his true and lawful attorney and any process in
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137 any such action or proceeding against such trustee served upon
138 the commissioner or his successor in office shall be of the same
139 legal force and validity as if served on such trustee personally.
140 When legal process against any such trustee is served upon the
141 commissioner, he shall immediately give notice to the trustee
142 of such service by registered mail, postage prepaid, return re-
-143 ceipt requested, directed to the trustee and shall, within two
144 days after such service, forward in the same manner, a copy
145 of the process served upon him to such trustee. A fee of
146 two dollars shall be paid by the plaintiff to the commissioner
147 at the time of the service and shall be taxed in his costs if he
148 prevails in the suit. The commissioner shall keep a record of
149 all such processes, which shall show the day and hour of serv-
-150 ice. In the case of service of process on a trustee who has not
151 appointed an agent for the service of process, the notice herein
152 provided for shall be mailed by the commissioner to the proper
153 address of the trustee which shall be furnished to him by the
154 plaintiff or his attorney.
155 (e) If, after notice and a hearing, the board finds that any
156 trust has been depleted by reason of any wrongful or negligent
157 act or omission of a trustee or of any other person, it may
158 bring an action or intervene in an action brought by or on
159 behalf of an employee or an employer, against the person,
160 whether or not the trustee, whose act or omission has caused
161 such depletion, for the recovery of such monies, securities,
162 property or thing of value for the benefit of the beneficiaries.
163 (/) A summary of the report in such form as shall be ap-
-164 proved by the board setting forth in summary form the infor-
-165 mation to be filed under paragraph (a) shall be filed annually
166 with the board at the same time as the filing of said report.
167 It shall be kept available for public inspection at the office of
168 the board. The board may, if it deems it necessary for the
169 accomplishment of the purposes of this act in the case of any
170 particular trust, direct the trustees to distribute or appropri-
-171 ately publish copies of such summary to all employers, em-
-172 ployees, and labor organizations participating in the trust.
173 Except as otherwise provided in this paragraph, all reports and
174 other information in the possession of the board and any duly
175 authenticated copy or copies thereof in the possession of the



1958.] SENATE No. 545. 17

176 trustees shall be confidential communications, shall not be sub-
177 ject to subpoena and shall not be made public unless the ends
178 of justice and the public advantage will be subserved by the
179 publication thereof in the case of any particular trust, in which
180 event the board shall publish a copy of such report or other
181 information or any part thereof in such manner as the board
182 may deem prope
183 Section 4- The fee for registering a trust under the provi-
184 sions of section two shall be fifty dollar
185 The fee for filing annual reports with the board shall be ten
186 dollars per year.
187 Section 5. Any trustee, official, employee or other person
188 who is convicted of embezzling or misappropriating trust funds,
189 securities or other property entrusted to his care or custody,
190 or of falsification of records or destruction of records with in-
191 tent to defraud, or of wilfully and knowingly filing false state-
192 ments hereunder, or of violating the provisions of paragraph
193 (c) of section three, shall be fined not more than ten thousand
194 dollars or imprisoned for not more than five years, or both.
195 Any trustee neglecting to make and file its registration and
196 annual reports in the form and within the time herein specified
197 may be required to forfeit five dollars for each day during
198 which such neglect continues. The time for registering or
199 filing of reports may be extended by the board.

200 Section 6. The provisions of this chapter shall not apply to
201 any retirement fund, plan or program or any health and wel-
202 fare fund, plan or program established by the commonwealth
203 or by any political subdivision thereof or by any educational,
204 charitable or religious organization, or to any employees’ re-
205 tirement association established by general or special law of
206 the commonwealth which is subject by such law to an audit
207 or examination by either the commissioner of banks or the
208 commissioner of insurance.
209 Section 7. Where a trust or its trustees are subject to and
210 comply with the requirements of the law of any other state or
211 of the United States which substantially meets the require-
-212 ments of this chapter with respect to registration, filing, ex-
-213 amination, statements or reports, the requirements of this
214 chapter or any of them to the extent that they are included in
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215 such other laws shall be waived by the board with respect to
216 any such trust or trustees. Where such a waiver has been
217 granted, the board may require the filing with it of copies of
218 documents filed by any such trustees with the other state or
219 with the United States. Application for such a waiver shall be
220 made in writing to the board on such forms as it may require
221 and any waiver issued by it hereunder shall be in writing and
222 shall be filed in its office. The board may, at any time, revoke
223 any such waiver if, in its opinion, such other laws fail to accom-
-224 plish adequately the purposes of this chapter. The action of
225 the board pursuant to this paragraph shall be subject to judi-
-226 cial review.
227 Section 8. Nothing in this chapter shall be construed to
228 relieve the trustee of any fund from compliance with any pro-
-229 visions of anjr other applicable laws of the commonwealth.
230 Section 9. If any provision of this chapter or the applica-
-231 lion of such provision to any person or circumstance is held
232 invalid, the remainder of this chapter and the application of
233 such provision to other persons or circumstances shall not be
234 affected.

1 Section 3. This act shall take effect on October first,
2 nineteen hundred and fifty-eight.
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In the Year One Thousand Nine Hundred and Fifty-Eight.

Resolve extending the time within which the special com-
mission ESTABLISHED TO STUDY AND INVESTIGATE THE NEED FOR
ADMINISTRATION AND REGULATION OF HEALTH AND WELFARE
TRUST FUNDS IN THE COMMONWEALTH SHALL MAKE ITS FINAL
REPORT.

1 Resolved, That the time within which the unpaid special com-
-2 mission established by chapter one hundred and seven of the
3 resolves of nineteen hundred and fifty-five, and most recently
4 revived and continued by chapter one hundred and fifty-six of
5 the resolves of nineteen hundred and fifty-six, and extended by
6 chapter one hundred and thirteen of the resolves of nineteen
7 hundred and fifty-seven shall submit its final report of its investi-
-8 gation and study is hereby extended to the first Wednesday of
9 December, nineteen hundred and fifty-nine. Said commission

10 may expend for expenses and legal, clerical and other assistance
11 the balance available in item 0256-14-00 of section two of
12 chapter seven hundred and forty-three of the acts of nineteen
13 hundred and fifty-seven and such further sums as may be appro-
-14 priated therefor.

Appendix B.

PROPOSED LEGISLATION.
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