
Senate, October 14, 1958.

The committee on Bills in the Third Reading to which was re-
ferred the House bill relating to arbitration under collective bar-
gaining agreements (House, No. 3088) reports recommending that
the same be amended by substituting therefor a new draft entitled
“An Act providing for the enforcement of collective bargaining
agreements to arbitrate” (Senate, No. 867) and that, when so
amended, the same will be correctly drawn.

For the committee,

CHARLES E. FERGUSON.

SENATE No. 867

Cf)t Commontoealtf) of s@assac!uisetts
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C&e CommontncaltJ) of Massachusetts

In the Year One Thousand Nine Hundred and Fifty-Eight.

An Act providing for the enforcement of collective bar-
gaining AGREEMENTS TO ARBITRATE.

C

p

1 Section 1. The General Laws are hereby amended by in-
-2 sorting after chapter 1508 the following new chapter:

3

4 Arbitration under Collective Bargaining Agreement

5 Section 1. Any provision in a written agreement between a
6 labor organization or organizations, as defined in subsection
7 (5) of section two of chapter one hundred and fifty A, and an
8 employer or employers or association or group of employers to
9 submit to arbitration any existing controversy or any con-

10 troversy thereafter arising between parties to the agreement
11 shall, unless said agreement expressly provides that such pro-
-12 vision shall not be subject to the provisions of this chapter, be
13 valid, enforceable and irrevocable, except upon such grounds
14 as exist at law or in equity for the revocation of any contract.
15 Unless otherwise provided in the provision for arbitration, a
16 controversy shall be deemed to include but shall not be deemed
17 to be restricted to a controversy dealing with rates of pay,
18 wages, hours or other terms and conditions of employment of
19 any employee or employees.
20 Section 2. (a) On application, the superior court may tem-
-21 porarily stay, until a determination of the issue as provided in
22 the second paragraph of this subdivision, an arbitration pro-
-23 ceeding commenced or threatened under provisions of an
24 agreement described in section one, if the applicant asserts
25 that (1) there is no agreement to arbitrate, or (2) the claim
26 sought to be arbitrated does not state a controversy covered bv

Chapter 150C.
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27 the provision for arbitration and that disputes concerning the
28 interpretation or application of the arbitration provision are
29 not themselves made subject to arbitration.
30 In either event the court shall proceed to determine the
31 issue so raised and shall, if it finds for the applicant, order said
32 proceeding stayed; otherwise the court shall order the parties
33 to proceed to arbitration. A stay of such proceeding shall not
34 be granted on the ground that the claim in issue lacks merit or
35 is not made in good faith or because no fault or grounds of the
36 claim sought to be arbitrated have been shown.
37 (6) A party aggrieved by the failure or refusal of another
38 party to proceed to arbitration under an agreement described
39 in section one may apply to the superior court for an order di-
-40 recting the parties to proceed to arbitration. The court shall
41 order arbitration unless the opposing party (1) denies the
42 existence of an agreement to arbitrate or (2) asserts that the
43 claim sought to be arbitrated does not state a controversy cov-
-44 ered by the provision for arbitration.
45 In either event the court shall proceed summarily to deter-
-46 mine the issue so raised and shall, if it finds for the applicant,
47 order arbitration; otherwise the application shall be denied.
48 An order for arbitration shall not be refused where a dispute
49 concerning the interpretation or application of the arbitration
50 provision is itself made subject to arbitration, on the ground
51 that the claim in issue lacks merit or is not made in good
52 faith, or because no fault or grounds for the claim have been
53 shown.
54 (c) If an issue referable to arbitration under the alleged agree-
-55 ment is involved in an action or proceeding pending in the
56 superior court for any county, an application under subdivi-
-57 sion (a) or ( b ) shall be made therein; otherwise the application
58 may be made in the superior court as provided in section fif-
-59 teen.
60 ( d) Any action or proceeding involving an issue subject to
61 arbitration shall be stayed if an order for arbitration or an ap-
-62 plication therefor has been made under this section or, if the
63 issue is severable, the stay may be with respect to such issue
64 only. When the application is made in such action or proceed-
-65 ing, the order for arbitration shall include such stay.
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66 Section 3. If the arbitration agreement provides a method
67 for appointment of arbitrators such method shall be followed.
68 In the absence thereof, or if the agreed method fails or for any
69 reason cannot be followed, or when an arbitrator fails or is
70 unable to act and bis successor has not been duly appointed,
71 the superior court on application of a party prior to commence-
-72 ment of the hearing shall appoint one or more arbitrators so
73 that there shall be at least three arbitrators. If only one ar-
-74 bitrator is to be appointed by the court under the provisions
75 of this section, the court shall submit to the parties a list of
76 five persons experienced in labor arbitration from which each
77 party may delete two names and the appointment shall be
78 made from the name or names remaining. If two or three
79 arbitrators are to be appointed by the court under the pro-
-80 visions of this section the court shall submit to the parties a
81 list of seven persons experienced in labor arbitration from
82 which each party may delete two names and the appointments
83 shall be made from the names remaining.
84 Section 4- The powers of the arbitrators may be exercised
85 by a majority thereof unless otherwise provided by the agree-
-86 ment and except as otherwise provided by this chapter.
87 Section 5. Unless otherwise provided by the agreement:
88 (a) The arbitrators shall appoint a time and place for the
89 hearing and cause written notice to the parties to be served
90 personally or by registered mail not less than five days before
91 such hearing. Appearance at the hearing shall constitute a
92 waiver of such notice. The arbitrators may adjourn the hear-
-93 ing from time to time and may conduct a hearing and make
94 a ruling as to whether or not the controversy is subject to arbi-
-95 tration prior to receiving evidence on the merits. On request
96 of a party and for good cause, or upon their own motion the
97 arbitrators may postpone the hearing to a time not later than
98 the date fixed by the agreement for making the award unless
99 the parties consent to a later date. The arbitrators may hear

100 and determine the controversy upon the evidence produced
101 notwithstanding the failure of a party duly notified to appear.
102 The court upon application of any party in interest may direct
103 the arbitrators to proceed promptly with the hearing and de-
-104 termination of the controversy.
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105 (5) The parties shall have the right to be heard, to present
106 evidence material to the controversy and to cross-examine

witnesses appearing at the hearing.107
(c) The hearing shall be conducted by all the arbitrators, but108

a majority may determine any question and render a final109
award. If, during the course of the hearing, an arbitrator desig-110
nated by one of the parties ceases to act, that party may ap-111
point a successor. If no successor is appointed, the remaining112
arbitrators may continue with the hearing and determination113
of the controversy.114

Section 6. A party shall have the right to be represented by115
an attorney at any proceeding or hearing under this chapter116
notwithstanding any waiver of such right prior to the proceed-117
ing or hearing.118

Section 7. (a) The award shall be in writing and signed by119
the arbitrators concurring in the award. The arbitrators shall120
deliver a copy of the award to each party personally or by121
registered mail, or as provided in the agreement.122

(b) An award shall be made within the time fixed by the123
agreement or, if not so fixed, within such time as the court124
orders upon application of a party. The parties may by agree-125
ment in writing extend the time either before or after the126
expiration thereof. A party shall be deemed to have waived127
the objection that an award was not made within the time128

129 required unless he notifies the arbitrators of his objection prior
130 to the delivery of the award to him.

Section 8. Upon application of a party the arbitrators may,131
or if an application to the court is pending under sections ten,132
eleven or twelve, the arbitrators shall under such conditions133
as the court may order, modify or correct the award upon the134
grounds stated in clauses (1) and (3) of subdivision (a) of sec-135
tion twelve, or may clarify or correct an award which is so136
indefinite or incomplete that it cannot be performed. The137
application shall be made within ten days after delivery of the138
award to the applicant. Written notice thereof shall be given139
forthwith to the opposing party, stating that he must enter his140
objections thereto, if any, within ten days from the notice.141
The award so modified or corrected shall be subject to the pro-142
visions of sections ten, eleven and twelve.143
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144 Section 9. Unless otherwise provided in the agreement to
145 arbitrate, the arbitrators’ expenses and fees together with
146 other expenses, except counsel fees, incurred in the conduct of
147 the arbitration shall be paid as provided in the award.
148 Section 10. Upon* application of a party, the superior court
149 shall confirm an award, unless within the time limits herein-
-150 after imposed grounds are urged for vacating, modifying or
151 correcting the award, in which case the court shall proceed as
152 provided in sections eleven and twelve.
153 Section 11. (a) Upon application of a party, the superior
154 court shall vacate an award if:
155 (1) The award was procured by corruption, fraud or other
156 undue means;
157 (2) There was evident partiality during the hearing by an
158 arbitrator appointed as a neutral or corruption in any of the
159 arbitrators, or misconduct prejudicing the rights of any party;
150 (3) The arbitrators exceeded their powers or rendered an
161 award requiring a person to commit an act or engage in conduct
162 prohibited by state or federal law;
163 (4) The arbitrators refused to postpone the hearing upon
164 sufficient cause being shown therefor or refused to hear evi-
-165 dence material to the controversy or otherwise conducted the
166 hearing, contrary to the provisions of section five so as to
167 prejudice substantially the rights of a party;
168 (5) There was no arbitration agreement, the issue was not
169 adversely determined in proceedings under section two and the
170 party did not participate in the arbitration hearing without
171 raising the objection; but the fact that the award orders rein-
-172 statement of an employee with or without back pay or grants
173 relief that could not or would not be granted by a court at law
174 or in equity shall not be grounds for vacating or refusing to
175 confirm the award.
176 (5) An application under this section shall be made within
177 thirty days after delivery of a copy of the award to the appli-
-178 cant, provided that, if such application is based upon a claim
179 of corruption, fraud or other undue means it shall be made
180 within thirty days after such grounds are known or should have
181 been known.
182 (c) In vacating the award on grounds other than those set
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forth in clause (5) of subdivision (a) the court may order a
rehearing before new arbitrators chosen as provided in the
agreement, or in the absence thereof, by the court in accord-
ance with section three, or if the award is vacated on grounds
set forth in clause (3) or (4) of subdivision (a), the court may
order a rehearing before the arbitrators who made the award
or their successors appointed in accordance with section three.
The time within which the agreement requires the award to be
made shall be applicable to the rehearing and shall commence
from the date of the order.

183
184
185
186
187
188
189

1190
191
192

(d) If the application to vacate an award is denied and no
motion to modify or correct the award is pending, the court
shall confirm the award.

193
194
195

Section 12. (a) Upon application made within thirty days
after delivery of a copy of an award to the applicant, the
superior court shall modify or correct the award where:

196
197
198
199 (1) There was an evident miscalculation of figures or an

evident mistake in the description of any person, thing or prop-
erty referred to in the award ;

200
201

(2) The arbitrators have awarded upon a matter not sub-
mitted to them and the award may be corrected without affect-
ing the merits of the decision upon the issues submitted; or

202
203
204

(3) The award is imperfect in a matter of form, not affecting
the merits of the controversy.

205
206

( b ) If the application is granted, the court shall modify and
correct the award so as to effect its intent and shall confirm the
award as so modified and corrected; otherwise, it shall confirm
the award as made.

207
208
209
210

(c) An application to modify or correct an award may be
joined in the alternative with an application to vacate the
award.

211
212
213

Section 13. Upon the granting of an order confirming,
modifying or correcting an award, a judgment or decree shall
be entered in conformity therewith and shall be enforced as any
other judgment or decree. Costs of the application and of the
proceedings subsequent thereto, and disbursements in connec-
tion therewith may be awarded by the court.

j214
215
216
217
218
219

Section 14- Such notice of any application made under
the provisions of this chapter shall be given to other parties

220
221
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222 as the court may order. Any such application shall, except
223 as otherwise provided, be heard upon fourteen days’ notice
224 in the manner provided by law or rule of court for the hearing
225 of motions.
226 Section 15. An initial application shall be made to the
227 superior court for a county in which two or more employees
228 covered by the agreement described in section one have their-
-229 place of employment, or to the superior court for the county^
230 of Suffolk, but if so presented to the superior court for the
231 county of Suffolk, that court may, on motion of any party in
232 interest, order the case removed to the superior court for a
233 county in which a substantial portion of the employees covered
234 by the agreement have their place of employment. All sub-
-235 sequent applications shall be made to the court hearing the
236 initial application unless the court otherwise directs.
237 Section 16. (o) An appeal may be taken from:
238 (1) An order granting or denying an application to compel
239 arbitration;
240 (2) An order granting or
241 arbitration;

denying an application to stay

242 (3) An order confirming
243 award;

or denying confirmation of an

244 (4) An order modifying or correcting an award;
245 (5) An order vacating or declining to vacate an award
246 without directing a rehearing; or
247 (6) A judgment or decree entered pursuant to the provisions
248 of this chapter.
249 ( b ) Such appeal shall be taken in the manner and to the
250 same extent as from orders or judgments in an action.

1 Section 2. Chapter 150 of the General Laws is hereby
2 amended by striking out section 11, inserted by chapter 54M
3 of the acts of 1949, and inserting in place thereof the following
4 section: Section 11. The provisions of this chapter shall
5 not apply, except by agreement of parties, to any controversy
6 subject to the provisions of chapter one hundred and fifty C.

1 Section 3. The provisions of this act are hereby declared
2 to be severable, and if any such provision, or the application
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of any such provision to any person or circumstance shall be
held to be unconstitutional, such unconstitutionality shall not
be construed to affect the constitutionality of any of the
remaining provisions of this act, or the application of such
provision to persons or circumstances other than those as to
which it is so held unconstitutional.

Section 4. This act shall take effect on February first,
nineteen hundred and fifty-nine, and shall apply only to agree-
ments made subsequent to said date.
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