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By Mr. Finnegan of Everett (by request), petition of the Retail Gasoline Dealers
Association of Massachusetts, Inc., for legislation relative to unfair practice in the
sale of motor fuel. Mercantile Affairs.

In the Year One Thousand Nine Hundred and Fifty-Nine.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section I. Section 295 A of chapter 94 of the General Laws,
2 as most recently amended by section 1 of chapter 515 of the
3 acts of 1950, is hereby further amended by striking out para-
-4 graph (6) and inserting in place thereof the following para-
-5 graphs:—
6 (6) The word “distributor” shall mean and include any
7 person, wherever resident or located, who brings or causes to
8 be brought into this commonwealth motor fuels for distribution
9 or sale after the same shall reach this commonwealth, whether

10 in the original packages or containers in which it is brought in
11 or otherwise; and also any person who produces, refines, manu-
-12 factures, blends or compounds, or causes to be produced, re-
-13 fined, manufactured, blended or compounded motor fuels and
14 distributes or sells the same within this commomvealth.
15 (7) The word “wholesaler” shall mean any person who en-
-16 gages in the business of selling motor fuel to other persons who
17 resell the said motor fuel or who place or have the said fuel
18 placed into containers or storage tanks for future consumption.
19 The words “containers” or “storage tanks” as herein used
20 shall not apply to vehicle service tanks used only to carry
21 motor fuels for use in propelling the vehicle carrying such
22 tanks.
23 (8) The term “tank wagon price” shall mean the price per
24 gallon paid or payable for motor fuel by a retail dealer to a dis-
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25 tributor or wholesaler, or the price per gallon received or re-
-26 ceivable by a distributor or wholesaler from a retail dealer.

1 Section 2. Said chapter 94 is hereby further amended by
2 striking out section 295 Q to 295W, inclusive as inserted by
3 section 2 of chapter 515 of the acts of 1950, and inserting in
4 place thereof the following eight sections:

5 Section 295Q. Retail Sales Below Minimum Price Pro-
to hibited. Except as provided in section two hundred and ninety-
-7 five R it shall be unlawful for any retail dealer, for the purpose
8 of injuring a competitor or competitors or destroying com-
-9 petition, to sell motor fuel at the rate of less than four and

10 seven-tenths more than the tankwagon price paid or payable
11 by him for such motor fuel, or the tankwagon price being
12 charged by his supplier at the time of sale, whichever is lower.
13 Section 295R. Exceptions to Statutory Minimum Mark Up.
14 Any retail dealer desiring to sell motor fuel at a price lower
15 than the minimum price determined in the manner prescribed
16 in the preceding section may file a petition with the director
17 for permission to sell at such lower price by way of exception
18 to the provision of the preceding section. Upon the filing of
19 such a petition the director shall set the same down for public
20 hearing, of which the petitioner shall be required to give
21 notice, by registered or certified mail, to such distributors,
22 wholesalers, retail dealers and other persons as the director
23 shall deem to be affected, and also by publication in a news-
-24 paper of general circulation in the town in which the petitioner
25 does business. If, after hearing, the director shall find that the
26 receipts of the petitioner from sales of motor fuel in compliance
27 with the preceding section are more than equal to the tank-
-28 wagon price of such motor fuel, plus the cost of doing business
29 (which term shall mean that part of the retail dealer’s costs
30 and expenses allocated to the sale of motor fuel by the stand-
-31 ards and methods of accounting regularly employed by the
32 retail dealer including, without limitation, labor, including
33 salaries of executives, and officers, rent or mortgage interest
34 and amortization, depreciation, selling costs, maintenance of
35 equipment, delivery costs, licenses of whatever character,
36 taxes, insurance and advertising, or such of these items as may
37 be applicable) and infers that sales by the petitioner at a lower
38 mark up from the tankwagon price than set forth in the pre-
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ceding section will yield the petitioner receipts in excess of the
tankwagon price plus the petitioners’ cost of doing business,
the director shall, by order, determine the amount of mark up
from the tankwagon price which will yield the petitioner
receipts from the sale of motor fuel which will equal not less
than the tankwagon price plus the petitioner’s cost of doing
business. Thereafter, subject to the following section, the
amount of mark up so determined shall, with reference to sales
of motor fuel by the petitioner, be the minimum mark up for
such sales to all intents and purposes as if such amount had
been set forth in the preceding section. The director is author-
ized to make all needful rules and regulations, not inconsistent
with law, to facilitate the carrying out of his powers and duties
under this section.
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Section 2955. Appeals. Any person, whether or not a
party to a proceeding before the director under the preceding
section, who is aggrieved by any order to the director there-
under may appeal to the superior court in equity for the
county in which the business of the petitioner is conducted;
provided, that no such appeal shall be entered in said court
more than fifteen days after the order of the director has been
made known to the parties to the proceeding before him.
The manner and scope of review of the order of the director
shall be as set forth in section fourteen of chapter thirty A of
the General Laws, except as otherwise provided in this section.
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Section 295T. Exemptions from Statutory Minimum Mark
Up. The provisions of section two hundred and ninety-five Q
shall not be applicable to: (a) sales in connection with final
liquidation of the business of a retail dealer; (5) sales made in
good faith to meet the price of sales by a competitor; (c) sales
made by a fiduciary or other officer acting under order of a
court.

64
65
66
67
68

69
70
71 Section 295U. Rebates; Tankwagon Price Discrimination.

It shall be unlawful for any distributor or wholesaler, with
intent to injure competitors or destroy or substantially lessen
competition (a) to offer or give, directly or indirectly, any re-
bate, concession, allowance, discount, or benefit of any kind
or nature whatsoever, in connection with the sale of motor
fuel, except that this prohibition shall not apply to discounts
uniformly applied for timely payments or quantity which the
distributor or wholesaler can show to reflect a saving in his

79IZ

73
74
Ib
76
u

78
79



4 [Jan. 1959.HOUSE —No. 2001.

80 cost of sale or delivery; or (6) to discriminate, either directly
81 or indirectly, in tankwagon prices between different retail
82 dealers purchasing the same grade of motor fuel, except to
83 meet competition; provided, that nothing herein contained
84 shall prevent tankwagon price differentials in different parts
85 of the commonwealth which reflect differences in cost of
86 manufacture, sale, storage or delivery.
87 Section 295\. Enforcement. Upon complaint of the at-
-88 torney general, any of the district attorneys in their respective f
89 districts, the director, or any person adversely affected, the
90 superior court shall have jurisdiction to restrain and enjoin any
91 act forbidden or declared unlawful by any provision of section
92 two hundred and ninety-five Q, or, if a distributor or whole-
-93 saler, has discriminated in tankwagon price between retail
94 dealers or has offered or granted a rebate, concession, allow-
-95 ance, discount or benefit, the burden of rebutting the prima
96 facie case thus made by showing justification shall be upon the
97 person charged with violation of said section two hundred and
98 ninety-five Q or section two hundred and ninety-five U.
99 Section 295W. Partial Invalidity. The provisions of sections

100 two hundred and ninety-five P to two hundred and ninety-
-101 five X shall be deemed to be severable and if for any reason any
102 provision shall be determined to be unconstitutional or invalid
103 such determination shall not be held to affect any other pro-
-104 vision of said sections.
105 Section 295X. “ Unfair Motor Fuel Sales Act.” Sections
106 two hundred and ninety-five P to two hundred and ninety-
-107 five X, inclusive, shall be known and may be cited as the
108 “Unfair Motor Fuel Sales Act.”
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