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House of Representatives, February 17, 1959

The committee on the Judiciary, to whom was referred the pe
lion (accompanied by bill, Senate, No. 169) of John A. Daly
legislation to abolish the requirement of filing answers in actions
law, report the accompanying bill (House, No. 2470).

For the committee,

ANTONE L. SILVA.

Cbc Commontuealtb of s®assacjnisetts
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In the Year One Thousand Nine Hundred and Fifty-Nine.

An Act to abolish the requirement of filing answers in
ACTIONS IN TORT.

Be it enacted by the Senate and House of Representatives in Generali
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 231 of the General Laws is hereby
2 amended by striking out section 21 and inserting in place thereof
3 the following new section 21; - -

4 Section 21. If in an action other than an action in tort an
5 answer in abatement is overruled on demurrer or if in conse-
-6 quence of such answer in abatement the plaintiff amends, the
7 defendant within such time as the court orders shall in a per-
-8 sonal action answer and in a real or mixed action plead to the
9 merits. In an action in tort if an answer in abatement is over-

-10 ruled on demurrer or if in consequence of such answer in abate-
-11 ment the plaintiff amends, the cause shall stand for bearing on
12 the merits without further answer or plea unless otherwise
13 ordered by the court. For the purpose of this section a cause of
14 action described in the writ as in contract or tort shall be con-
-15 sidered as an action in contract.

1 Section 2. Chapter 231 of the General Laws is hereby
2 amended by striking out section 22 and inserting in place thereof
3 the following new section 22:
4 Section 22. In all actions in tort in which no answer in abate-
-5 ment has been filed or in which an answer in abatement has been
6 overruled or in which in consequence of such answer in abate;
7 ment the plaintiff has amended the declaration, the defendant
8 shall file a written appearance and no answer or plea shall be
9 filed except as ordered by the court. The defendant may give

10 in evidence at the trial of such action in tort all matters which he
11 might formerly have set up by answer or by plea in bar. In
12 personal actions other than in tort including actions described
13 in the writ as in contract or tort the defendant shall file an
14 answer to the declaration. In real and mixed actions, he may
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15 plead the general issue. In actions referred to in the two pre-
-16 ceding sentences the defendant may give in evidence at the
17 trial of such case all matters which he might formerly have set
18 up by answer or by plea in bar in a personal action or by plea in
19 a real or mixed action.

Section 3. Chapter 231 of the General Laws is hereby
amended by striking out section 23 and inserting in place thereof
the following new section 23:

1
9

6
4 Section 23. In actions other than in tort including actions

described as in contract or in tort in the writ and in actions in
tort in which an answer is ordered to be filed by the court two
or more defendants making the same defense may answer or
plead jointly. Different consistent defenses may be separately
stated in the same answer or plea.
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Section 4. Chapter 231 of the General Laws is hereby
amended by inserting after the words “the answer” in the
first line of section 25 the words: where required to be filed
under the provisions of this chapter, so that section 25
shall read as follows: Section 25. The answer where re-
quired to be filed under the provisions of this chapter
shall deny in clear and precise terms every substantive fact in-
tended to be denied in each count of the declaration separately
or it shall declare the defendant’s ignorance of the fact so that
he can neither admit nor deny but leaves the plaintiff to prove it.
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Section 5. Chapter 231 of the General Laws is hereby
amended by inserting after the word “answer” in the first line
of section 27 the words: where required to be filed under
the provisions of this chapter, so that section 27 shall
read as follows: Section 27. A denial by answer where re-
quired to be filed under the provisions of this chapter,
affidavit or otherwise of a time, amount, quantity or place al-
leged shall declare whether it is applicable to every time, amount,
quantity, or place or not; and if not what time, amount, quan-
tity or place it admits.
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Section 6. Chapter 231 of the General Laws is hereby
amended by inserting after the word “answer” in the first line
of section 28 the words: where required to be filed under
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4 the provisions of this chapter, so that section 28 shall
5 read as follows: —Section 28. An answer where required to
6 be filed under the provisions of this chapter shall state
7 clearly and precisely each substantive fact intended to be relied
8 upon in avoidance of the action and if it sets up the statute of
9 limitations, the statute of frauds or any other legal bar, the de-

-10 fendant shall have the benefit of such defense although the
11 answer does not deny the facts set forth in the declaration.

o I1 Section 7. Chapter 231 of the General Laws is hereby r
2 amended by striking out section 29 and inserting in place
3 thereof the following new section 29:
4 Section 29. A signature to an instrument declared on or set
5 forth as a cause of action or as a ground of defense or set-off
6 shall be taken as admitted unless the party to be charged thereby
7 shall, within twenty-one days of a receipt of a copy thereof from
8 such other party, file in the supreme judicial, the superior and
9 the land courts, and within seven days of such receipt file in the

10 municipal court of the city of Boston and the district courts, a
11 specific denial of the genuineness thereof and a demand that it
12 shall be proved at the trial and shall forthwith serve notice in
13 writing to such other party of the filing of such denial and de-
-14 mand for proof.

1 Section 8. Chapter 231 of the General Laws is hereby
2 amended by striking out section 30 and inserting in place
3 thereof the following new section 30:
4 Section 30. If it is alleged in any pleading in any civil action
5 or proceeding that a party is an executor, administrator, guard-
-6 ian, trustee, assignee, conservator or receiver or is a corporation
7 or that a place is a public way, such allegation shall be taken as
8 admitted unless the party controverting it shall within twenty-
-9 one days of a receipt of a copy of such pleading from such other

„

10 party file in the supreme judicial, the superior and the land£
11 courts and within seven days of such receipt file in the municipal
12 court of the city of Boston and the district courts a specific
13 demand for proof thereof. On motion filed within the time
14 prescribed as aforesaid the court after notice and hearing may
15 allow further time for filing such demand for proof.
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1 Section 9. Chapter 231 of the General Laws is hereby
2 amended by striking out section 31 and inserting in place
3 thereof the following new section 31:
4 Section 31. In any action in which an answer shall be re-
-5 quired under the provisions of this chapter the defendant may
6 allege in such answer in defense any facts which would entitle
7 him in equity to be absolutely and unconditionally relieved
8 against the plaintiff’s claim or cause of action or against a judg-
-9 ment recovered by the plaintiff in such action.

1 Section 10. Chapter 231 of the General Laws is hereby
2 amended by inserting after the word “answer” in the first line
3of section 32 the following words: where required to be
4 filed under the provisions of this chapter, so that sec-
-5 tion 32 shall read as follows: —Section 32. Instruments relied
6 on in an answer where required to be filed under the pro-
-7 visions of this chapter, or in a subsequent pleading shall be
8 set out, or copies of the originals filed in the manner provided
9 for declaring thereon in the eleventh clause of section seven.

1 Section 11. Chapter 231 of the General Laws is hereby
2 amended by adding after the word “answer” in the first line of
3 section 33 the words: where required to be filed under the
4 provisions of this chapter, so that section 33 shall read as
5 follows: —Section 33. If a conditional obligation, contract or
0 grant is relied on in an answer where required to be filed un-
-7 der the provisions of this chapter or subsequent pleading,
8 the condition shall be considered a part of the instrument and
9 similar averments shall be required in pleading on the same as

10 are required by the twelfth clause of section seven.

1 Section 12. Chapter 231 of the General Laws is hereby
2 amended by adding after the word “answer” in the second line
3of section 34 the words: where required to be filed under
4 the provisions of this chapter, -so that section 34 shall
5 read as follows; Section 34- The plaintiff may at any time
6 before trial file a replication to the answer where required to
7 be filed under the provisions of this chapter clearly and
8 specifically stating any facts in reply to new matter therein;
9 but except as herein provided no further pleading shall be re-

-10 quired after1 the answer. Any new matter in avoidance of the
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11 action which the answer contains shall be considered to be
12 denied by the plaintiff without a replication unless the court
13 upon motion of the defendant requires him to reply thereto and
14 to state what part, if any, he admits or denies.

1 Section 13. Chapter 231 of the General Laws is hereby
2 amended by inserting after the first sentence of section 38 the
3 following: If an answer or replication or any pleading
4 subsequent to the declaration shall be filed, so that sec-
-5 tion 38 shall read as follows; — Section 38. The allegations and
6 denials of each party shall be so construed by the court as to
7 secure as far as possible substantial precision and certainty and
8 to discourage vagueness and loose generalities. If an answer
9 or replication or any pleading subsequent to the declara-

-10 tion shall be filed, a substantive fact alleged with substantial
11 precision and certainty and not denied in clear and precise
12 terms shall be held to be admitted. No party shall be required
13 to state evidence, or to disclose the means by which he intends
14 to prove his case.

1 Section 14. Chapter 231 of the General Laws is hereby
2 amended by striking out section 39 and inserting in place
3 thereof the following new section 39:
4 Section 39. An action in tort shall be considered at issue
5 when an appearance is filed by the defendant unless an answer
6 shall be ordered filed by the court. All other personal actions
7 including actions described as in contract or tort in the writ
8 shall be considered at issue when the pleadings are closed and a
9 real or mixed action when the plea is filed.

1 Section 15. Chapter 231 of the General Laws is hereby
2 amended by inserting in the eleventh line of section 57 after the
3 words “or answer thereto” the following: - where such an-
-4 swer is required to be filed under the provisions of this
5 chapter, —so that section 57 shall read as follows: Sec-
-6 tion 67. If the defendant in an action commenced in the su-
-7 preme judicial, the superior or the land courts having been duly
8 served with process fails to enter an appearance in writing within
9 twenty-one days after the return or entry day of the writ his

10 default shall be recorded, and after the expiration of four days
11 from such default the plaintiff may have judgment entered by
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12 order of the court or by the clerk as of course without any fur-
-13 ther order. Upon a default at any stage of the proceedings in an
14 action pending in any of said courts the damages shall upon mo-
-15 tion of either party be assessed by a jury. If the defendant in
16 an action commenced in a district court having been duly served
17 with process fails to appear or answer thereto where such an-
-18 swer is required to be filed under the provisions of this
19 chapter, his default shall be recorded and judgment shall be
20 rendered for the plaintiff with costs. Courts may for good cause
21 shown extend the time for entering an appearance and may in
22 their discretion and upon terms take off a default at any time
23 before judgment.

1 Section 16. Chapter 231 of the General Laws is hereby
2 amended by striking out section 60 and inserting in place thereof
3 the following new section 60;
4 Section 60. A separate list of cases to be tried by jury shall
5 be kept in the supreme judicial and the superior courts and no
6 action shall be entered thereon except as otherwise expressly
7 provided, unless a party within thirty-one days of the entry of
8 an action in tort where no answer is ordered to be filed and in
9 other actions within ten days after the time allowed for filing
10 the answer or plea, or within ten days after the answer and plea
11 has by consent of the plaintiff or permission of the court been
12 filed, or within such time after the parties are at issue as the
13 court may by general or special order direct, files a notice that
14 he desires a jury trial; but in a case in which damages are de-
-15 manded the court may of its own motion refer the assessment
16 thereof to a jury; for the purpose of this section an action
17 described in the writ as in contract or tort shall be considered
18 an action in contract.

1 Section 17. Chapter 231 of the General Laws is hereby
2 amended by striking out in the ninth line of section 85 the words

“set up in the answer and”, so that section 85 shall read as
4 follows: Section 85. In all actions, civil or criminal, to
5 recover damages for causing the death of a person or for injuries
6 to the person or property or for consequential damages arising
7 out of such injuries or death, the plaintiff, or the person killed
8 or injured or damaged in his property or caused to sustain con-
-9 sequential damages or his agent or custodian or any other person
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TO whose conduct is imputed to him or with whose conduct he is
11 chargeable shall be presumed to have been in the exercise of due
12 care and contributory negligence on the part of the plaintiff and
13 every such person, shall be an affirmative defense to be proved
14 by the defendant.

1 Section 18. Chapter 231 of the General Laws is hereby
2 amended by striking out in the eighth line of section 85A the
3 words “set up in the answer and”, so that section 85A shall
4 read as follows: Section 85A . In all actions to recover damages
5 for injuries to the person or to property or for the death of a
6 person, arising out of an accident or collision in which a motor
7 vehicle was involved, evidence that at the time of such accident
8 or collision it was registered in the name of the defendant as
9 owner shall be prima facie evidence that it was then being

10 operated by and under the control of a person for whose conduct
11 the defendant was legally responsible, and absence of such
12 responsibility shall be an affirmative defense to be proved by
13 the defendant.

1 Section 19. Chapter 231 of the Genera! Laws is hereby
2 amended by striking out in the ninth line of section SSB the
3 words “set up in the answer and”, so that section 858 shall
4 read as follows: Section 858. In any action to recover conse-
-5 quential damages specified in section thirty-four A of chapter
6 ninety, arising out of an accident or collision in which a motor
7 vehicle, as defined in section one and thirty-four A of chapter
8 ninety, was involved, such motor vehicle if registered in the
9 name of the defendant as owner at the time of such accident or

10 collision shall be presumed to have been then operated, main-
-11 tained, controlled, or used by and under the control of a person
12 for whose conduct the defendant was legally responsible, and
13 absence of such responsibility shall be an affirmative defense
14 to be proved by the defendant.

1 Section 20. Chapter 231 of the General Laws is hereby
2 amended by inserting at the beginning of section 90 the follow-
-3 ing words: In any action in which an answer shall be
4 required under the provisions of this chapter, —so that
5 section 90 shall read as follows: Section 90. In any action
6 in which an answer shall be required under the pro-
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7 visions of this chapter if a defendant answers two or more
8 matters in his defense no averment, confession or acknowledg-
-9 ment contained in one of them shall be used or taken as evi-

-10 dence against him on the trial of an issue joined on any other
11 of them.

1 Section 21. Chapter 231 of the General Laws is hereby
2 amended by striking out in the third line of the first sentence
3 of section 93 the words “the answer”, and by inserting in
4 place thereof the words: twenty-one days after the entry
5 of such action, —so that the first sentence of section 93
6 shall read as follows: Section 93. Where the defendant in
7 an action for libel, at any time after the publication of the
8 libel hereinafter referred to, either before or after such action is
9 brought, but before twenty-one days after the entry of

10 such action, gives written notice to the plaintiff or to his
11 attorney of his intention to publish a retraction of the libel,
12 accompanied by a copy of the retraction which he intends to
13 publish and the retraction is published, he may prove such
14 publication, and, if the plaintiff does not accept the offer of
15 retraction, the defendant may prove such non-acceptance in
16 mitigation of damages.

1 Section 22. Chapter 231 of the General Laws is hereby
2 amended by striking out section 136 and inserting in place
3 thereof the following new section 136:
4 Sedioji 136. A judgment shall not be arrested for a cause
5 existing before the verdict or finding unless such cause affeett
6 the jurisdiction of the court. In actions in tort after the de
7 fendant has appeared no defect in the writ or other process by
8 which he has been brought before the court or in the service
9 thereof shall be considered to affect the jurisdiction of the court,

10 and in all other actions including actions described in the writ
(ml as in contract or tort after the defendant has appeared and

12 answered to the merits of the action no such defect in the writ
13 or process or in service thereof shall be considered to affect such
14 jurisdiction.

1 Section 23. This act shall take effect on
2 and shall apply to writs commenced on and after that date.
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