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The Commission was created by the following resolve of August
19, 1957; and revived and extended by chapter 65 of the Resolves
of 1958 which is printed herein.

Resolve providing for an Investigation and Study by a Special Commission
RELATIVE TO THE ABOLITION OF THE DEATH PENALTY IN CAPITAL CASE;

Resolved, That an unpaid special commission, to consist of three members of the
senate to be designated by the president thereof, five members of the house of
representatives to be designated by the speaker thereof, and seven persons to be
appointed by the governor, is hereby established for the purpose of making an
investigation and study of the subject matter of the investigation and study pro-
posed by current house document numbered 1179 relative to the abolition of the
death penalty in capital cases, and of current house document numbered 2068,
relative to commutation of the death sentence and lesser sentences.

Said commission shall be provided with quarters in the state house or elsewhere,
may hold public hearings, may travel within and without the commonwealth,
and may expend for professional, clerical and other services and expenses such
sums as may be appropriated therefor. Said commission shall report to the general
court the results of its investigation and study and its recommendations, if any,
together with drafts of legislation necessary to carry such commendations into
effect by filing the same with the clerk of the house of representatives on or before
the fourth Wednesday of January, nineteen hundred and fifty-eight.

Chapter 141 of the resolves of 1957 was based upon House, Nos. 1179 and 2068
of 1957, which are given herewith: and which were reported by the Committee
on Judiciary as House No. 3185:

HOUSE No. 1179

By Messrs. Capraro of Boston and Celia of Medford, petition of Alexander J.
Celia and Charles W. Capraro for an investigation by a special commission (includ-
ing members of the General Court) of the abolition of the death penalty in capital
cases. The Judiciary.

Resolve providing for an investigation and study by a special

COMMISSION RELATIVE TO THE ABOLITION OP THE DEATH PENALTY

IN CAPITAL CASES.

1 Resolved, That an unpaid special commission, to consist of
2 three members of the senate to be designated by the president

To the Honorable Senate and House of Representatives.

Cl)e CommontocaltJ) of £oassarfnisetts

Introduction

Cbe Commontoealtf) of fpassadjusetta

In the Year One Thousand Nine Hundred and Fifty-Seven.

Part I.

Chapter 141.
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■eof, five members of the house of representatives to be desig-
4 nated by the speaker thereof, and three persons to be appointed

by the governor, is hereby established for the purpose of making■v

6 an investigation and study relative to the abolition of the death
7 penalty in capital cases. Said commission shall be provided
8 with adequate quarters m the state house or elsewhere, may

9 hold public hearings, may travel within and without the common
10 wealth, and may expend for professional, clerical and other

ces and expenses such siservices and expenses such sums as may be appropriated there-
for. Said commission shall report to the general court the re- $

\

m and study, and its recommendatior
14 if any, together with drafts of legislation necessary to carry such
15 recommendations into effect by filing the same with the clerk of
16 the house of representatives not later than the first Wednesday

it

HOUSE No. 2068

apraro of Boston, petition of Charles W. ( lation rela-
tive to the commutation of the death sentence. The Judiciary

In the Yea and Nine Hi

Yn Act relativi COMMUTATION OF THE DEATH SENTENCE AND

o acted by the Senate and House of Representatives in General
mhled, and by the authori y of the same, as followsCoir

on 15:i 152 of chapter 127 of the General Laws is hereby

amended by adding at the end the two following paragraph
3 The governor shall have the power, with the advice and con-
4 sent of the council, to commute the sentence of a person who

n sentenced to suffer the death penalty
6 In cases wherein the governor, with the advice and consent

council, has commuted the sentence of the death penalty/

8 or any' lesser sentence there shall appear in the record of the
9 person whose sentence has been so commuted a recommenda-

10 tion as to any subsequent pardon or parole or commutation of
11 sentence

die Commontuealti) of Opassadbusctts

port to



HOUSE No. 2575. 91959.]

Resolve reviving and continuing and increasing the Scope of the Speciai
Commission established to make an Investigation and Study relati
to the Abolition of the Death Penalty in Capital Cases.

Resolved, That the unpaid special commission established by chapter one hun-
dred and forty-one of the resolves of nineteen hundred and fifty-seven to make an
investigation and study relative to the abolition of the death penalty in capital
cases is hereby revived and continued for the purpose of continuing its investiga-
tion and study. Said commission shall, in the course of its investigation and study,
consider the subject matter of so much of the annual report of the Judicial Council
for the year 1957 (Public Document No. 144, pages 56-69) as related to certain
criminal proceedings; of current housi
viding that the punishment for persons
life imprisonment unless the jury rec
relative to criminal responsibility for
will of the voters with reference to the

1 documents numbered 185, relative to pro-
i guilty of murder in the first degree shall be
ommends the punishment of death; 1283,
a crime; 1638, relative to ascertaining the
abolition of the death penalty; 1958, rela-

tive to abolishing capital punishment in certain cases; and 1959, relative to abolish-
ing the death penalty for an experimental period of five years

Said commission shallbe provided with quarters in the state house or elsewhere
may hold public hearings, may travel within and without the commonwealth and
may expend for professional, clerical and other services and expenses the unex-
pended balance of item 0258-17 of section two of chapter seven hundred and
seventy-one of the acts of nineteen hundred and fifty-seven and such additional
sums as may be appropriated therefor. Said commission shall report to the general
court the results of its investigation and study and its recommendations, if any,
together with drafts of legislation necessary to carry such recommendations into
effect, by filing the same with the clerk of the house of representatives from time
to time and by filing a final report on or before the last Tuesday of December inthe current year. Approved April 16, 1958.

The final membership of the Commission was completed October
18, 1957.

The Commission met for the purpose of organizing and planning
its procedure on Monday, October 21, 1957. By written ballot, all
members being present, Representative Charles W. Capraro of Bos-
ton was elected Chairman of the Commission; Judge M. Edward
Viola, Justice of the Third District Court, Cambridge, was elected
Vice Chairman; and Representative Lloyd Conn of JMelrose was
elected Clerk. Subsequently Professor Albert Morris was elected
Recording Secretary.

It was agreed that the Commission would hold a series of public
hearings for the purpose of receiving testimony from those whose
official and unofficial responsibilities and experiences would make

Chapter
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it likely that their information and opinions on capital punishment
would be of such value that they should be heard. It seemed desir-
able to the Commission that opportunity should also be given to
any interested persons or organizations to present their views to the
Commission. Every effort was made to arrange hearings at times
when it would be convenient for witnesses to attend and to provide
them with an opportunity to present their views without interrup-
tion before they were invited to respond to questions by members
of the Commission. Four of the ten public hearings lasted all day
and one of them, for the purpose of receiving testimony from the
Massachusetts Police Chiefs’ Association was held on Saturday on
advice that this would be the most satisfactory time for them.

In order that members of the Commission should become as
broadly informed as possible, provision was made for a systematic
examination of the available evidence on the following topics by a
number of subcommittees:
1. The history and findings of studies by British and Canadian Com-

missions relative to the death penalty.
2. The history and present laws of the 48 States and the federal

government relative to capital punishment for murder.
3. Prior legislative history and experience relative to capital pun-

ishment in Massachusetts.
4. Data relative to the Use and effects of the death penalty in other

States,

criminal homicide and/or murder in this Commonwealth.
6. The problem of the mental responsibility of persons convicted

of first degree murder.
7. The effects of the death penalty upon the administration of

t the death penalty8. Moral arguments for and again
liminary Report on January 20,
fiat time are outlined.
; held 16 executive sessions for 0

The Commission published a Pi
1958, in which its activities up to

Since then, the Commission hi
the purpose of hearing and discu;
committees, for hearing the views
cussing and determining its conch

;sing the reports of its own sub-
of its own members, and for dis-
sions and recommendat
to the Commission’s conclusionsBecause the weight to be given

and recommendations may be to some degree affected by the ex-
tent to which the members of the Commission were able to be pres

5. The relationship of the death penalty and its use to the rates of

justice.
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ent to benefit from the testimony given at the public hearings and
from the reports of its own subcommittees and the discussions
thereon in executive sessions, it was agreed that the following rec-
ord of Commission attendance should be included in this report.

Number Number Number Number TWoi
Public Public Executive Executive Sessions SessionsHearings Hearings Sessions Sessions Attend 3

Attended. Held. Attended. Held. Attended. Meld.

Rep. Capraro ,8 10 16 16 24 26
Judge Viola 7 10 8 16 15 26
Rep. Conn 10 10 16 16 26 26
Sen. Lundgren 4 10 3 16 7 26
Sen. Fonseca 9 10 7 16 16 26
Sen. DeSaulnier 3 10 1 16 4 26
Rep. Sennott, Jr. . 10 10 14 16 24 26
Rep. Oella 10 10 13 16 23 26
Hep. Blanchard . 10 10 16 16 26 26
Mr. Brides 8 10 5 16 13 26
Prof. Morris 10 10 16 16 26 26
Et. Eev. Riley , 10 10 16 16 26 . 28
Rabbi Qlttelsohn .7 10 10 16 17 26
Rev. Greeley ,10 10 3 16 13 26
Dr. Cooper 9 10 11 16 20 26

It is now well understood that the differing personalities and atti-
tudes of human beings reflect, in some measure, the more or less
habitual ways by which each individual has learned to protect and
support his own basic emotional needs. The resulting biases to
thought and action, of which the individual may be only slightly
or not at all conscious, are to some degree important in shaping
his interpretation of and his response to his experiences. The mem-
bers of the Commission have been aware that such human biases
would inevitably tend to shape their own interpretations of the
evidence before them and they have, no doubt with varying de-
grees of success, been engaged in a not inconsiderable amount of
soul-searching and attempt at self-understanding in an effort to
minimize the effects of established biases and to come to rational
conclusions based upon a fresh look at the evidence.

In medicine it is not important that vaccine A should win accept-
ance rather than vaccine B. What is important is that we should
discover which one offers the best protection against the disease we
want to control with a minimum of harmful side-effects. The Com-
mission suggests that in any evaluation of its recommendations it
is not important that the positions espoused by any members of
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the Commission or of those who have testified before it should pre
hi. It is important that the people of Massachusetts should come

v possible to determining what vaccine isc

the most likely to be effective in reducing the extent of criminal
homicide with a minimum of harmful side-effects. There is no vic-
Tory to be won except that of discovering how to achieve the maxi-

»

Criminal Homicide and Capital)ata Rblati

nnicide includes both murder and manslaughter. Some
ts, recognize degrees of murderjurisdictions, including Massachuse

Rom murder in the secondand distinguish murder in th
recognized as due to negligencedegree. Manslaughter also n

or without negligence.
Under the present law usetts a criminal homicide may

ind degree or man-be murder in the first degree, mu
degree is punishable by deathslaughter. Only murder in th

nurder in the firstUnder existing statutes and cour
uman being done withilk

deliberately premeditated mali
atrocity or cruelty, or done in

aforethought, or with extreme
commission or attempted com-

i death or imprisonment for life.nrmission

does not set any minimum limit upon the amount of timeThe
for deliberation and premeditatic required to make a malicious

The word “deliberately” unhomicide murder in the first degn
der our law* has reference to the iseful character of the pre
meditated malice rather than to ,e amount of time spent in pre-

on and premeditation, followedneditation. In fact, the c
ig, may all occur withinbv the resolution to kill and th

offender has had time merely toi matter of a few seconds. If tin
i kill a moment before **mind the cor

he act, this is si t to constitute premeditation,
irder in the first degree, the so-In the Massachusetts’ law on

called felony-murder rul Under this rule, a participant
Table by death or life imprison-in a felony or attempted felony pur
d for murder in the first degreement, may be convicted ar

if someone is killed by a fellow participant in the felony or attempted

Part II
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'elony, even though he himself did not actually do the killing, neve
>r did not know in fact that it hadintended that it should be done,

been done. In such cases, the pr
meditation is immaterial.

ssence or absence of deliberate pre-

vas mandatory in MassachusettUntil 1951 the death penalty
upon conviction of murder in the ■ee. In that year leaisla

re death penalty shouldion was passed providing that
intends mercy. Suchnaa

>f the twelve jurorsrecommendation mus
y and one does not there can be neIf elev r to recommend n

the event of a recommendationiry recommendation of mere

Ie convicted offender toof mercy

prison for life. No recommendation of mercy may be made by the
jury if the murder was committed as a consequence of the commis-
sion of the crime of rape or attempted r

It is not possible to determine accuaccurately the total number of
uted States or even mfirst degree murders conn

ime Reports issued by the FBI listMassachusetts. The Uniform (

n some counties in Massachusettsoffenses known to the police, but
o indict persons for murderind elst

has been a malicious homicidein the first degree whenever th
y ultimately be for a lesser offensealthough the actual conviction n

ranslaughter. Moreover, manysuch as second degree murder or
th murder in the first degreepersons who are initially chi

throughout the United States are permitted to plead guilty to some
lesser degree even though they might conceivably have been con-
victed of murder in the first degree had they gone to trial on that

lown offenses to the FBI.Not all police departmen
The data submitted by thos lo are not uniformly complete
and are, therefore, not published. However, the extent of the
coverage of reported offenses has been increasing since the FBInses I

began to compile and publish such data in 1930. In 1957 tin
ig period for any oneraximum coverage for a comi

type of tabulated data was 83 per cent of the population.
[e for this studv are those based

of murder and non-negligent manslaughter known to the
police which are reported jointly and not distinguished one from the
other, supplementedby estimates for the decreasing proportion of the
population of the United States from which reports are not received
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From such reports it appears that the rate of Murder and Non-
negligent manslaughter (hereafter referred to as M and NNM) for
the United States has fluctuated over the years but shows a generally
downward trend over the past 25 years. The rate per 100,000 for
urban communities in the United States has run as follows:

Rates of Murder and Non-negligent Manslaughter per 100,000Population for Urban
Communities of the United States and for the States of Massachusetts and Rhode
Island, 1933-1957.

It will be observed that the rate for Massachusetts is low as com-
pared with that for the United States as a whole; in fact, all of the
New England States are among those having the lowest rates. New
England as a whole is consistently the lowest rate section of the
country. The movement of the rates of murder and non-negligent
manslaughter for the adjacent State of Rhode Island are also charted
since Massachusetts and Rhode Island are fairly comparable urban,
industrial, coastal States with similar population densities (Rhode
Island 748 persons per square mile; Massachusetts, 59G per square
mile) and similar racial and religious groupings and economic and
educational levels.

Since 1852 Rhode Island has not had capital punishment except
for the special case of murder committed by one under life sentence,
and there have been no executions. Massachusetts has had man-
datory capital punishment for first degree murder until 1951 when
the law was modified to permit life imprisonment if the jury by
unanimous vote recommends mercy. Between 1933 and 1947, in-
clusive, Massachusetts executed 24 persons. Since 1947 Massa-
chusetts has not executed a convicted murderer.

It may be of value to compare also the homicide rates for Con-
necticut and Massachusetts which have capital punishment stat-
utes with Rhode Island which does not (except for a prisoner under
life sentence for murder); and also the rates for Michigan and Wis-
consin, which do not have a capital punishment statute, with those
of the neighboring State of Illinois which does. It may also be of
interest to note how the rates in all of these States compare with
the rates in the United States as a whole;



UNITED STATES AS A WHOLE
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Rates of Murder and Non-negligenl Manslaughter in Urban Communities
{per 100,000 people).

Massachusetts i Rhode Island Connecticut Michigan Illinois Wisconsin
United with ; without with without with without

States of Capital I Capital Capital Capital Capital Capital
America. Punishment. Punishment. Punishment. Punishment. Punishment. Punishment.

1933 9.47 2.5 1.7 1.2 3.3 8.4 1.1
1934 9.87 2.1 .50 1.1 2.9 7.8 1.1
1935 8.58 1.2 1.7 1.7 3.3 5.7 .90
1936 9.01 0.9 1.4 1.4 2.9 5.4 1.2
1937 8.73 1.3 1.6 1.2 3.4 5.0 1.5
1938 7.88 .80 .80 1.9 2.3 4.1 1.4
1939 7.55 .80 .60 1.6 2.8 5.1 1.1
1940 7.46 1.00 1.3 2.1 3.2 5.0 1.3
1941 7.43 1.57 .95 1.99 3.73 5.05 1.32
1942 7.52 1.00 1.36 2.21 3.62 4.86 1.11
1943 6.49 . 64 . 97 1.28 3.76 3.85 1.10
1944 6.54 1.01 .48 2.29 4.08 4.68 .69
1945 5.49 1.22 .85 1.46 4.11 4.74 1.31
1946 6.49 1.57 1.13 2.14 4.63 5.58 1.00
1947 6.12 1.39 .48 2.20 4.85 4.97 1.67
1948 5.99 1.18 2.31 1.94 4.63 7.02 1.11
1949 5.76 1.11 .48 1.81 4.49 6.33 1.23
1950 5.11 1.00 1.09 1.35 4.11 5.26 .84
1951 4.88 1.14 .90 1.77 4.47 4.98 1.33
1952 5.05 .83 .98 1.78 3.88 5.79 1.99
1953 4.80 1.3 1.2 1.8 4.5 5.6 1.1
1954 4.80 1.1 .90 1.4 4.3 5.4 1.1
1955 4.70 1.2 1.4 1.2 4.6 5.7 1.2
1956 5.0 1.4 2.2 2.3 3.9 5.9 1.3
1957 5.1 1.3 1.2 2.1 4.1 6.0 1.7

During the period from 1933 to 1957, Massachusetts executed
24 persons (all before 1948) and the average rate of murder and
non-negligent manslaughter in Massachusetts during this period
was 1.5 per 100,000 population. During the same period Connec-
ticut executed 18 persons and the average rate of murder and non-
negligent manslaughter was 1.7. Rhode Island executed no one and
the average rate of murder and non-negligent manslaughter there
was 1.1.

It is in the Southern States that capital punishment is most fre-
quently used and it is in these States that the rates of murder and
non-negligent manslaughter are highest. The rates in the six
highest Southern States average 5 to 12 times higher than in the
six New England States. This difference in part reflects the higher
homicide rates of Negroes in the Southern States but figures for
white homicides run nearly three to ten times as high in some
Southern States as in New England. Tennessee with about the
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same number of Negroes as Arkansas and nearly twice the white
population has also a homicide rate about double that of Arkansas.

population is 84 per cent nativeThe homicide rate in Texas, whc
as high as that in neighboringwhite, averages about three time
per cent native white, and NewOklahoma, whose population is 88
86 per cent native white.Mexico, whose population is about
re 3,504 prisoners executed un-Between 1930 and 1956 there w

ler civil authority in the Unitec rtes, of which 2,099 were exe-
Executions and rates of M anduted in the 17 Southern State

followNNM in 1956 for five Soutl

urder and
Manslaughte

Tex;

States 1 that did notIn 195 wer

Ity and therewere no executions in twenty

two other States that do have the death penalty for murder. Of the
emaining tcventy States, plus the District of Columbia and the Fed-District of Co

era! System which do have the death penalty, six States accounted
lississipr60 nor cent of the 65 c

Florida (7), Texas (7), Georgia (6), NewYork (6), California (5)

Of the 65 executions, 52 were for murder, 12 for rape and 1 for kid-
1 1 American Indian wereIVentvnap];

executed for murder; 12 Negrc white lor kidnap-

ping. No women
cutions in the United States, 54 of which were for murder. Fou

executions in 1957.States acc
California (9), Louisiana (7), and TexasThese were Georgia (14), California (9), I

(5). There v
The statutes fo eral btates digvide (

'or 31 separate offenses. The cr V punishable bv
deatn are
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41Murder
Kidnapping
Treason 26
Rape 20

Train wrecking
Perjury in capital c
Armed robbery

10

Burglary

and rape.
" The distribution by offenses of prisoners executed under civil au-

thority in the United States from 1930 to 1956 is as follows
Murder
Rape
Armed robbery
Kidnapping
Burglary
Espionag
Aggravated assault

Total

The trend in executions as indicated by the total number each
year from 1930 to 1956 is as folio

inrn, the I

117194515,1930

194 1311931
1521941401932
11919481601933
11919491611934

1935 50

10519519:
1471937

1038

s:

62 Low
821954

* 1940
*

1941
124

105
19571471942

194E
All year1201944

During the period of time from 1930 through 1956, theol time

ion of the United States increased from 122,775,046

In practice capital punishment is rarely used except for murde

natelv 170,000,0(
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The total number of cases of M and NNM known to the police
in 1956 was 6,970. The total number of executions for murder in
that year was 52. The total number of cases of M and NNM known
to the police in 1957 was 6,920 (a reduction of 50 cases or 0.7 per
cent). The total number of executions for murder in 1957 was 54.

The people of Massachusetts have an obligation to make quite
clear to offenders that the citizens of the Commonwealth support
the police in every proper way in the performance of their often
difficult and hazardous work. The police should receive every
proper protection that can be given them consistent with the ob-
servance of the rights of all the people. The question of whether
the retention, modification or abolition of capital punishment in
Massachusetts would be likely to increase the dangers of police
work was, therefore, a matter of primary concern to the Commis-
sion.

Although comprehensive records indicating the extent of police
risk from criminal activity are not available, the police chiefs of
Massachusetts who testified before the Commission expressed their
considered opinion that the opportunity to warn an armed criminal
that if he killed he would “burn” had a deterrent effect, and several
specific instances in which armed potential killers did not kill after
they were so warned were cited. On the other hand, the Chief ol
Police of the City of Providence, Rhode Island, expressed the
opinion that the safety of the police would not be increased by
capital punishment and that the threat of it uttered by a policeman
was not a deterrent. Questioned about the Hathaway case in
which criminals in Massachusetts came across the Rhode Island
line and there committed murder in a non-capital punishment
State, he said that the criminals did not come across the state line
for the purpose of being in Rhode Island when the killing was done.
They were not paying much attention to which side of the line they
were on.

The Massachusetts Police Chiefs’ Association recorded itself a
favoring the retention of capital punishment as a necessary deterrent
to murder. In Rhode Island, Chief John A. Murphy of Providence
said he was opposed to capital punishment and that he believed a
majority of the police chiefs of Rhode Island shared his views. A
telegram was read from Samuel Dugan, Chief of Police of Newport
and President of the Rhode Island Police Chiefs’ Association asking
that he be recorded as opposed to capital punishment.
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Systematic evidence of the effects of capital punishment laws on
public safety is difficult to come by because there is no central
source of adequate data and the annual police department reports of
men killed in line of duty may include those killed in traffic accidents
or those who die from other causes not associated with murder. It
would be important also to know how many police are wounded by
criminals armed with lethal weapons since it may be only by chance
that such attacks do not result in death.

Some effort has been made to obtain information on the com-
parative safety from attack of the police in capital punishment and
non-capital punishment States. A comparison of killings and
woundings of police in Chicago, which is in a State having capital
punishment with those in Detroit, which is in a State not having
capital punishment, has been made by Dr. Thorsten Sellin of the
University of Pennsylvania. The figures obtained are as follows:

Police Killed or Wounded.

Chicago, Illinois Detroit, Michigan
(Which has Capital Punishment). (No Capital Punishment).

Year.
Killed. I Wounded. Total. Killed. Wounded. Total.I

1928 ... 13 26 39 4 11 15
1929 ... 11 12 23 4 13 17
1930 ... 10 14 24 3 7 10
1931 ... 9 15 24 2 5 7
1932 ... 8 8 16 1 3 4
1933 ... 12 14 26 1 - 1
1934 ... 9 13 22 - 4 4
1935 ... 3 10 13 1 - 1
1936 ... 2 4 6 1 4 5
1937 ... 1 6 7 1 - 1
1938 ... 4 6 10 2 - 2
1939 ... 2 4 6 2 2 3
1940 ...

- 7 7
1941 ... 2 1 3
1942 ... 1 5 6
1943 ...

- - - 2 - 2
1944 ... 2 2 4
1945 ... 5 3 8 -* -* -•

1946 ...
1 2 3

1947 ... 1 3 4 2 - 2
1948 .

* Not compiled.

The population of these two cities was

in 1930 for Chicago 3,376,438 and for Detroit 1,568,662
in 1940 for Chicago 3,396,808 and for Detroit 1,623,452
in 1950 for Chicago 3,620,962 and for Detroit 1,»49,568
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In 1930, Chicago had some 200,000 inhabitants more than doubk
Detroit’s population, but by 1950 Chicago was not quite twice th
ize of Detroit. If this fact is kept in mind, the table above is dis

in Detroit’s fa
Dr. Sellin also studied the rate of police killed per 100,000 popu

in cities of more than 10,000 in the six (1954) abolition State;
1 adjacent States. Not all cities of more

uded because data from som1.000

The following table shows the number of citic
killings reported by these

*
i State, the nu

State, tne total population of the cities reporting ini

lied per 100,000 of the popu-

Cases of Police Homicide and Pc St,ier

A. Rat

0

m 4i

9

34

l).0

0

3 1.3

Data from Thorsten Sellin, The Death Penalty and Police Safety, A study submitted to the Joint Committee
of the Senate and the House of Commons on Capital and Corporal Punishment and Lotteries, Canada, Tune
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dy of the comparative safety of tin St£
that have and States that do not h sen

fix-done by Father Donald Campion, S.J. T 1
summarized in the following table:

Number of State Police Officers Killed by Lethal 11V umber of nai

1

Number killed in 18 death penalt at

Number killed in 6 non-death penalty

Number killed in 18 full jur
Number killed in 6 limited jurisdiction States
Number killed in 15 death penalty, full jurisdiction States

6

.irisdiction StaNumber killed in 3 non-death
ted jurisdiction StatNumber killed in 3 death penalty, lir
united jurisdiction StateNumber killed in 3 non-death per 0

TThe State Iata from D(
shi C Lotteries, Canada, Ju;

In interpreting the foregoing, it is necessary to have in mind thatecessarv

lied were established in different years, thatthe 24 police foi
their several populations have different sizes, and that the police
forces themselves varv in size. These and other factors are taken

Campion which includes data oninto account in the full stud
ter consideration of all of his data Campioxthese r

inclusion is that they “do notinclusion is that thev do not lend empirical support to the clan
the death penalty intha

provides a greater ]
.vhere that penalty 1

protectio:

saults with intent to kill committedIt is felt that the number of
by prisoners in penal institutions may also be significant with refer-

punishment, since under theseence to the deterrent effect of capi
iction, conviction and punish-circumstances the likelihood of d
Übert Morris of such assaultsment is high. A study by Pr
covering a period of 10 yearsin the penal institutions of 26 Sta

rdens indicates that such assaultsbased on data supplied by the
occur more frequently in pris which have the death
penalty than they do in those which do not. For example, of 121
assaults believed to be with intent to kill committed in the penal

ween 1940 and 1949, inclusiveinstitutions of 27 of our Stat
none was committed by prisoners sentenced to be executed for mu
der whose sentence had been commuted to life imprisonment; 10
were committed by prisoners committed to life imprisonment for
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murder; and 111 were committed by prisoners sentenced for other
offenses. 2

Perhaps it is worth noting also that an appreciable portion of
those who kill commit suicide thereafter. The British Royal Com-
mission reports 34 suicides among a group of 100 murderers. Ade-
quate data are not available for the United States as a whole, but
it seems likely that the proportion here is lower. In Philadelphia,
Wolfgang’s study of 621 cases of criminal homicide included 24 of-
fenders who killed themselves. The rate of suicides committed by
people charged with criminal homicide throughout the United States
appears to be about four in every hundred. It may be worth noting
that the rate of executions in the United States is about one for
every 130 cases of murder and non-negligent manslaughter.

With reference to the death penalty for murder, the States fall
into a tripartite classification: those that do not have the death
penalty for murder, those that do have it and use it with some fre-
quency, and those that provide for capital punishment by statute
but do not in practice use it. As has been previously noted, Massa-
chusetts has been, since 1947, in the last category.

Some witnesses before the Commission have expressed the belief
that it is important to keep the existing statute as a deterrent threat
even though it is not applied. Others have argued that it would be
effective if only it were applied. Apart from other data previously
referred to in this report which may have some bearing on the
matter, no systematic evidence on this point is available for Massa-
chusetts although individuals have called attention to the fact that
criminal homicides have occurred in Massachusetts soon after well-
publicized executions.

One systematic but limited study that has a direct relation to this
point was made some years ago in Philadelphia by Robert Dann.
With the help of the police and the coroner’s office the occurrence
of criminal homicides of a sort punishable by death was charted for
a period of 60 days before and 60 days after five widely separated
and well-publicized executions. It was assumed that if the execu-
tions had any deterrent effect, this might appear in a lesser number
of capital crimes after the executions than before. During the five
60-day periods prior to the executions, there was a total of 91

2 It is perhaps of someinterest in this connection to note that duringone period of 38 years in the 18th cen-
tury when England applied the death penalty, much more frequently than any Western country does now,
two of England’s hangmen committed murders and a third was exiled for theft. See: Horace Bleackley,
“The Hangman of England”, published by Chapman and Hall, Ltd., 1929.
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criminal homicides, and during the five 60-day periods after the
executions, there was a total of 113 criminal homicides. There
were 105 days without homicides out of the total of three hundred
days before executions and 74 days without homicides during the
300 days after the executions. (Dann, Robert H. “The Deterrent
Effect of Capital Punishment”, Friends Social Science Series Bulle-
tin, No. 29, Phil: 1935).

The question has been raised as to why some States that abol-
ished capital punishment later restored it. Maine, which does not
now have capital punishment for murder abolished it in 1876 and
restored it in 1883 following an attack on a guard by an insane
convict. In 1887 Maine abolished it again. Nine other States that
once abolished capital punishment later restored it and still retain
it on the statute books. Thees States are:

Repealed, Reinstate

19181917Arizona

187!1872lowa

19351907Kansas

19191917Missouri

1920 11913Oregon

19391915South Dakota
Tennessee 19171915

1913 1919Washington

Colorado . 19011897

1 The Legislature of Oregon voted to abolish it again in 1957and the matter went to the voters in 1958 on
the question of ratifying legislative action. It failed of ratification by approximately 10,000 votes out of
over 525,000 votes cast.

The length of time during which capital punishment was abol-
ished in these States was so short that homicide rates before, during
and after repeal are not of much significance in themselves. In
some instances there was a decrease in homicides during the aboli-
tion period and in other cases an increase in homicides. Whether
the rate went up or down, the tendency was for it to parallel the
general homicide rate for the years involved. The trend of homi-
cide rates compares with that in neighboring States. It appar-
ently was not affected by the presence of absence of the death
penalty.

This same negative relationship between capital punishment and
homicide rates is characteristic of the situation in other countries
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from which accurate figures are available. For example, in Italy
between 1881 and 1890, using 1881 as a base, the homicide index
dropped from 100 to 86; between 1889 and 1929 there was no
death penalty in Italy and the rate continuously dropped from 86
to 33. In 1929 the death penalty was reintroduced and the rate
continued to drop until 1943. In 1944 it rose to 49; in 1945 it was

115; in 1946-47 it was 78. In 1948, the new Constitution of Italy
abolished the death penalty. The rates since then are not vet

ilabl
It has been suggested that the abolition of capital punishment
ids to an increase in lynching. The following data from the De-

partment of Records and Research, Tuskegee Institute, Alabama,

The Commission has given serious consideration to evidence bear-

be erroneously convicted and executed. If there is any likelihood
ing on the possibility that a defendant innocent of murder might
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that this might happen, it would, indeed, be a factor to which
weight should be given
a adequate to prove 01Data adequate to prove or di prove the claim that innocent per-

been executed are no rally available. Perhaps thissons ha

such execution would tend to dis-the very fact of any

innocence. Nevertheless, in the■ourage attempts to establ
United
inform*

nd England, at least, defendants about whose guilt
nd judicious persons have had grave doubts have been

has necessarily made suchact oi executuex

ts are often beclouded and di,aJ issues in which the
It is true, howevc umstances lead

lode Island in 1852 were in con-
i considerable doubt developed

i penalty in I
with a hanging after whie

rson had been the one who wasin t nil
It would prob. helpful to refer to such cases ini

United States unless it b<
obviously innocent of witch

Ii wher

oi the peop.
xecuted

However, unless th mcuciai pro; c

rerior to that in England, th
John Vincent Barry, Judge o

to be considered1

Honorable Mr. JustV( (

■eme Court of Victoria, Australia, are pertinent. Writing
vdnev Law Review of March, 1957, Justice Barry says,rch, 1957, Justice Barry says,

to doubt the guilt of Timothyis more than a little reasc

his child. There are some realhanged for the murderEva
xecuted for one ofgrounds for believing that John (

uld and his wife. At any rate,of murders, killed
Ede, the Home Secretary who wrote on Evans’ pape:

v considers a mistake was madethe law must take its course , nr,v

It is more than probable too, that Walter Rowland, hanged in
he murder for which he sufferedEr d in 1947, was not guilty

the ex

If the difficulty of proof of inn
executed leaves some room for d
a number of instances, in which

nee after a defendant has beenK

>ubt there is none, whatsoever, in
demonstrably innocent men have

>een imprisoned for first or second degree murders, and subse-
quently officially exonerated of ;
other countries and from the U
setts. Unless one is to suppose
prisoners found guilty of murde

uilt. Such cases are known from
lited States, including Massachu-
that it is only with
and not executed that mistake;

re made, the following illustrati ■e cases are of interest
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In Massachusetts on November 17, 1927, Gangi Cero was con-
victed for the murder of one Fantasia and sentenced to death. Two
hours before his scheduled execution, a witness told authorities she
saw Samuel Gallo fire the fatal shot. Gallo was tried for the same
crime and sentenced to death. Subsequently, there was a new
joint trial in September, 1930, as a result of which Gallo was again
convicted and sentenced to death and Cero was found not guilty
and freed. Later Gallo was also granted a third trial which re-
sulted in a not guilty verdict.

In Massachusetts in 1934 two taxi drivers, Berrett and Molway,
were identified by eight eyewitnesses and almost certainly about to
be convicted for the Lynn Paramount Theater murder, when
Abraham Faber, who with the Millens had been arrested for rob-
bery and murder, confessed that he and Millen were guilty of the
crime.

In Massachusetts in 1954, Santos Rodriguez confessed to the
murder of Mildred Houser and was sentenced to life imprisonment
for second degree murder. In 1957, Lucien Peets confessed to the
killing of Mildred Houser and Rodriguez, whose confession appears
to have been due largely to his inability to understand English and
to know what he was confessing to, was released and later given
compensation by the State of Massachusetts.

Rudolph Sheeler was sentenced to life imprisonment in the
Eastern State Penitentiary on March 31, 1939, for the murder of
James T. Morrow, a police officer. The sentence was vacated and
set aside by the Supreme Court of Pennsylvania on March 29, 1951,
after Sheeler had served twelve years in prison. See Common-
wealth ex rel Sheeler vs. Burke, 367 Pa. 152, 1951.

Louis Hoffner was arrested in August, 1940, for the murder of a
bartender and sentenced to life imprisonment in Clinton Prison,
New York. In June, 1955, after nearly twelve years of imprison-
ment, the State of New York released Louis Hoffner and awarded
him the sum of $112,291 for his years of false imprisonment.

Willie Calloway was sentenced to life imprisonment for par-
ticipating in the hold-up slaying of a Detroit housewife in 1945.
In 1953, after he had served eight years of his term, the Court
ordered a new trial for Calloway, and he was freed when the State
dropped charges against him after being convinced of his inno-
cence.

Leonard Kirkes was convicted of second degree murder in 1951,
eight years after the death of his supposed victim, one Margaret
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Senteney. On the basis of additional evidence, he was granted a
retrial, found not guilty, and freed in May, 1953.

In 1933, Joe Majczek was sentenced to 99 years in the peniten-
tiary at Joliet for the murder of traffic policeman William D.
Lundy in Chicago. In 1945, as a result of evidence that Vera
Walush had been forced to identify Joe falsely, and that the judge
who presided at the original trial had called her into his Chambers
and charged her with lying on the stand, and had said to Joe, "I
am going to see that you get a new trial,” Joe Majczek was freed.

In 1951, Jesse James, Jr., Amos Redmond, and Jesse Davis, con-
fessed that they murdered Robert McKinney. A fourth prisoner,
Willie Galloway who refused to sign a confession, was brutally
beaten and sent to the hospital. That same afternoon, McKinney’s
mother reported that her missing son had turned up in East Saint
Louis; a long distance call confirmed her statement and the fact
that McKinney knew all the men who had confessed to killing him

in fact, he had cleaned them out in a crap game the night he
had left home, and had used his profits to buy his bus ticket.

There are other such cases known not only in the United States
but in England, Australia and New Zealand. Still others are found
in Edwin M. Borchard, “Convicting the Innocent” and in Jerome
Frank, “Not Guilty.” There is also a considerable European lit-
erature on this subject as well as journal articles based on United
States material.

Strange as it may seem to most people, for certain types of per-
sons, capital punishment appears to induce murder as an indirect
way of committing suicide. The distinguished psychiatrist, Dr.
Fredric Wertham 3 quotes Robert Irwin, who had gone down to a
pier to commit suicide and could not, and who subsequently killed
three people, as saying to him, “I was going to kill somebody so
that I would be hung”. Dr. Locard, chief of the police science
laboratory of Lyons, France, reported in 1939 the case of a man
who killed a woman who was a stranger to him by stabbing her as
she sat with her husband in a theater. The killer admitted his
crime. An investigation disclosed no reason for it and the man
appeared not to be insane. After he was sentenced to death he ex-
plained his act by saying, “I do not want to sin. For some time I
have felt temptations against purity. I fear I cannot remain

* Presidentof the Association for the Advancement of Psychotherapy, Head of the Mental Hygiene Clinic
at Queen’s General Hospital, Head of the Lafargue Clinic In Harlem, Director of the Readjustment Center,
Quaker Emergency Hospital and expert witness in murder trials.
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chaste. I could not think of (suicide, which is a sin more serious
than fornication. I therefore decided to commit a capital crime
for thus I would have time to repent before my execution and would
arrive immaculate in Heaven.”

The psychiatric report on a prisoner executed a few years ago3

in California said, “This mar 3d that there was absolutely no
motive to the offense other than hi desire to do away with himself.
He felt that if he could go to the g, ,s chamber he would achieve his
own self-destruction which he could not do on his own initiative
because of his Catholic belief. The psychiatric report on this ca;
reads, his deterioration quotient is 38 per cent which is
extremely high, and hard to explain in view of his age, and suggests
the possibility of some intercranial damage, as well as emotional

typically psychopathic.ncapacity
No doubt murder as an indirc way of committing suicide is in-

are reported from time to time. A largeput, but such
number are cited in H. van We r’s “Selbstmord als Mordmotiv
in Monatsschr Kriminalhioloqie und Strafrechtsreform

,
Vol. 28:

161-81, April, 1937. There are other examples and references in
Proceedings and Evidence, No. 17, June 1954, ofthe Mi-

the Canadian Parliamentary Cor n Capital and Corporal
Punishment and Lotteries in a section titled, “Capital I it
as a Cause of Murder”. T w
earlier day, fairly frequer . by the passage

ath penalty in c)enmark in 1767 abandoning; t

tl usive purpc K

Consic vanta

mish tent

conditions and efh t bl n-

d douse wi

in prison, not only while they are in
ial, but after they are convicted duri

n
and di
new trials, and on. The length of time spent in g

ution and the proceedings during
ave some effects unon the offender

prison between convictio

that time may be presumed to 1
awaiting death or commutation,
family, upon the staff and other
demned prisoners are confined, a

-e some effects upon the offender
jpon his family, upon the victim’s
nmates of the prison in which co:

id upon the general public through
the continuing publicity given to appeals, new trials and stays of
execution.
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“This year (1957) for the first time, data on elapsed time between
date of original sentence to death and execution are available (for
the entire U. S.). For the 65 prisoners executed in 1956 the median
interval was 1 year 2 months. The range was from 31 days in a
Federal kidnapping case, to 6 years 8 months for the two prisoners
executed for murder in Utah. Appeals, new trials and judicial and
executive order granting stays of execution accounted for the wide
range in elapsed periods.” (“Executions, 1956.” National Prisoner
Statistics, Number 16, February, 1957, Federal Bureau of Prisons,
Washington, D. C.)

Data on the length of time between admission to prison following
conviction and the actual execution are available for California
for the ten-year period 1945-55. In California, “The average time
span for the whole series of 93 cases was 18.9 months. In 21 cases
the time between admission and execution was over 20 months;
in 11 cases it was over 27 months; in 6 cases it was over 53 months;
and in one case it was 90 months.” (Report of the Subcommittee
of the Judiciary Committee on Capital Punishment Pertaining to
the Problems of the Death Penalty and Its A dministration in Cali-
fornia, Vol. 20, No. 3, 1955-57.)

It is understandable that citizens will ordinarily be more con-
cerned with whether life imprisonment really means life imprison-
ment, or whether, by means of executive clemency, offenders whose
sentences have been commuted to life will be too readily released
into the community again.

It appears that between January 1, 1900 and December 30, 1958
there have been 101 convictions for murder in the first degree in
Massachusetts. Of these 65 were executed, the last execution being
in 1947. Of the remainder, the sentences of 30 were commuted to
life imprisonment, five were sentenced to life imprisonment as a
result of the jurys’ recommendations of mercy and one committed
suicide in prison. Of the thirty-five who received life sentences
through commutation or jury recommendation, twenty-!mrv rt

A now in prison or have died in prison. Ten were released by parokit

or by pardon under parole conditions, after serving on the at
22 years in prison. None of these has been convicted of any late
crime, but twm of the ten wr ere returned to prison for viol
parole by indiscreet behavior. One of the ten w7 as paroled o
tion that he be deported, and he was so deported

Convictions of murder in the first degr
and December 30, 1958 101
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Executed 65
Committed suicide in prison 1
Life imprisonment; By commutation, 30; recommendation of

jury, 5 35
Pardoned under parole conditions or paroled

.... 10
Average time served before release 22 years
New convictions None
Returned for violation of parole 2

lii summary the ten cases had the following history

r.
Date Released,Released after

1 . . 32 years, 4 months 1932
2 . . 18 years, 8 months 1930
3 . . 30 years, 2 months 1944 Returned to prison after 2 years

for violation of parole.
195330 years, 8 months

24 years, 7 months
23 years, 8 months

4
1955
19546

on condition that he be deported
20 years 1953 Returned to prison after 1 year

for violation of parole.
16 year 19498

20 years9 1954
4 years, 6 months10 1949 Mercy” killing.

It should be remembered that for those who die in prison, the
length of a life term depends upon how old they were when sen-
tenced, and how old they were when they died. A fully served life
sentence might be only ten or twenty years, or it might be thirty or
even fifty years. A man sentenced at age twenty-five would have
to live to seventy to serve a life term of 45 years. About two thirds
of the criminal homicides are committed by men over thirty.

Because of the possibility that after some period of years a person
convicted of first degree murder may be released, it is of interest
to try to discover what the records of such persons might be after
release. Those released in Massachusetts have apparently not been
involved in crimes after their release, but because Massachusetts thas released only ten in 57 years its cases are too few to warrant
generalization. However, California, which has capital punishment,
has, in the ten years 1945-54 released under parole conditions
342 persons originally convicted of first degree murder.

It is of interest to determine how good a risk these paroled first
degree murderers have been. The following table bears on this
point:
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Men Paroled from F irst Degree Murder Commitments, 1945-19S/h who were declared
Violators up through June 30, 1956.

Reason for Violation. Number. Per Cent.

Total paroled 324 100.0
Declared Violators 37 10.8
Returned to prison with new commitment 9* 2.6
Returned to prison after conviction for misdemeanor ... 11 3.2
Returned to prison for technical violation 11 3.2
Absconded and at large 6 1.8

•The nine returned with new commitments were convicted as follows: two each for robbery and lewd
acts with children; and one each for second degree murder, assault to murder, sex perversion, abortion and
narcotic

The rate of parole violation in California for first degree murderers
is considerably better than that ofpersons convicted of other offenses
who are paroled. The following data bear on this point:

Per Cent of California Parole Violators convicted ofFelony compared with the Offense
for tvhich they were Previously Imprisoned.

Defense for which Imprisoned.

Homicide

Murder, first
Robbery

Assault

Burglary

Theft, except aui

Auto theft .

Forgery

Sex offe:
Narcotics
Deadly weapons act

Escape

Habitual criminal
All other

A report by the Pennsylvania Board of Parole concerning parole
violations from June 1, 1946, to May 31, 1956, in that State, which
is another of those having capital punishment, indicates that of
64 parolees convicted of homicide, 5 committed another homicide.
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irst degree murder. During this same period of)ne of thes
y parolees who had previously44 homicides were committed

n convicted of other offensei
of a neighboring non-capitalmi, the expenen

might be worth considering,
v Harold V. Langlois, Assistant

nent state, Rhode Island
According to information turn

tment of Social Welfare ofDi)irector, Correctional Ser\!
of Rhode Island

*:The State of Rhode Island has paroled or pardoned nineteen convicted mur
ierers in the last forty-three years. All but two have led known self-respecting

Neither of those who subsequently violated the law committed a second

In tl ty-two year

ted, convicted and
inirwf ninfl Kaoo iv\ o

lo-

id in Rhode Island

it of time served was twenty-two and
on parole one, ten years after re-

The aver
1

ars after release. One persontwo years later and the tl
‘hree have continued to make adeported u
.tizens. They vary in terms ofand community adjustment as law

:irs and fourteen years. Two parolesime since release from four years, seven
if parole, was in the community eighteenvere revoked. One, age sixty at the tin

thorities recommended because of un-lonths living with a sister. The parole
ilee be returned to the institution. Thisisual, but non-criminal behavior, the par
bund to have developed psychosis. Hedone and after examination, he was
Institution. Subsequently, be recoveredas then admitted to the Criminal Ir

i custody correctional institution. Thend is now located within our maximur
ision and after seventeen months of re-ninth parolee, after release under supi

?pectable living, absconded. A parole
nf which are still outstanding.

ation and warrant were issued, both

iv discussed, fifteen have been sentencedSince 1915, in addition to these alrc
life imprisonment. Three have die 4while incarcerated and twelve remain in

rved over twenty years and have beelonfinement. Six of this number hav'
efused parole one or more times.

These appear to be the essential available and verifiable facts
about criminal homicide, capital punishment, and related matters
in the United States. No attempt has been made to include sys-
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tematic data from other countries. Much of this is in the excellent
report of the Royal Commission on Capital Punishment, 1949-53,
which though not empowered to consider whether the abolition of
capital punishment would be desirable, nevertheless, during a five-
year period of study, supported by a gross expenditure of something
over $50,000, has amassed pertinent and useful data from many
countries throughout the world, including the United States. It is
recognized, of course, that data from other countries can only be
usefully compared with those from the United States if one is aware
of differences in the sources, coverage, and accuracy of the statistics
cited, in the definitions of the items counted, and in the social setting.
Nevertheless, the Commission commends the Report of the Royal
Commission to the study of those seriously interested in under-
standing the evidence relating to murder and the penalty of death.

In this section of our report the Commission has restricted its
presentation to systematic, objective, evidence which is reasonably
extensive in the number of cases involved, in its geographical range,
and in the period of time covered. The Commission hopes that the
evidence presented here, being verifiable, will enable the people of
the Commonwealth to form a useful judgment as to the merits of
the Commission’s recommendations.

Capital Punishment the Issues and the Evidence.
The Commonwealth of Massachusetts requires that if a person is

to justify the killing of another by a plea of self-defense, he must
establish that he had a reasonable apprehension of great bodily
harm and a reasonable belief that no other means would suffice to
prevent such harm. The right of self-defense does not accrue to a
person until he has availed himself of all proper means to avoid
physical combat. Thus, the person claiming the privilege of self-
defense must establish that there existed an actual necessity for
taking life, or at least that such a necessity reasonably seemed to
exist; and that the necessity seemed so apparent, imminent, and
convincing to him as to lead him to believe that he could defend
himself only by taking the life of his attacker. A person may not
claim the privilege of self-defense merely because, at the recollec-
tion of some injury or past wrong, he has become so angry that he
is moved to kill. There is imposed upon everyone the duty of keep-
ing his passions under restraint. This is the law.

The Commission believes that the existing principles are valid
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It believes further that the State has the same right to take a life
as an individual; provided, that it can be established that it is abso-
lutely necessary for the protection of society.

The Commission, further, accepts and endorses the report of its
own Sub-committee on Moral Arguments for and against the Death
Penalty, said Subcommittee consisting of Rabbi Roland B. Gittel-
sohn, Rev. Dr. Dana McLean Greeley and Rt. Rev. Monsignor
Thomas J. Riley, which unanimously presented the opinion that:

The only moral ground on which the State could conceivably possess the right
to destroy human life would be if this were indispensable for the protection or
preservation of other lives. This places the burden of proof on those who believe
that capital punishment exercises a deterrent effect on the potential criminal.
Unless they can establish that the death penalty does, in fact, protect other lives
at the expense of one, there is no moral justification for the State to “take lif

Those who favor capital punishment have not, however, accepted
responsibility for demonstrating that the people of Massachusetts,
organized as a Commonwealth, kill only because of necessity, and
that there is no other means of protection available. Their position
appears to be that the existence of the law requires no justification
and that its usefulness may be assumed. It is for those who would
change it to prove the desirability of so doing.

The Commission believes such a position is untenable. It is per-
haps because of it, however, that the testimony of those who have
expressed themselves as favoring capital punishment has been
largely limited to statements of conviction, albeit, sincerely held and
often grounded in significant but not systematic and critically
evaluated experiences. These convictions though variously ex-
pressed, may be summarized as follows:

1. Death is the appropriate and deserved penalty for one who has committed
murder in the first degree.

2. The abolition of the death penalty in Massachusetts would encourage gang-
sters to come to Massachusetts and would result in an increase in murder.

3. The execution of murderers is necessary to protect ourselves against the
probability that they will again commit murder.

4. The abolition of the death penalty in Massachusetts would increase the
dangerousness of police work and the numbers of police killed in line of duty.

5. The penalty of death should be retained because it is a more, effective de-
terrent threat to potential murderers than life imprisonment or any other penalty.

The statement that death is the appropriate and deserved penalty
for murder is one of honest belief rather than of fact. Those who
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support it by reference to the biblical injunction to take “an eye
for an eye and a tooth for a tooth” overlook the fact that this repre-
sented a limitation upon the then existing practice of unlimited
vengeance in which the penalty, which was sometimes a life for an
insult, was disproportionate to the injury. They also forget that
in Ancient Judaism “an eye for an eye and a tooth for a tooth” was
interpreted to justify equitable financial damages rather than literal
vengeance, and that the New Testament expressed a principle which,
while not always realized in practice, is a goal worth seeking to
ttain
But I say unto you which hear, Love your enemies, do good to them which

hate you . . . For if you do good to them which do good to you, what thanks
have ve? For sinners also do even the same.

In fact, there are probably few believers in capital punishment
who would consider it either just or desirable to put all murderers
to death. It is because in practice we do not find the penalty of
death appropriate that we now execute for murder in all of the
United States fewer than 55 persons in a year. Moreover, an ex-
amination of the cases of those who are executed would show that
they are not more deserving of punishment or more dangerous than
those we do not kill; in fact, the most dangerous are likely to be the
legally insane whom we do not execute and those, perhaps, most
deserving of punishment, are the few hired killers who are rarely
convicted and who are most likely to be killed by their competitors.
To a considerable extent, the choice of those to be executed depends
on chance factors that have nothing to do with the merits of the case.

Lewis E. Lawes, long-time Warden of Sing Sing Prison wrote,
“It seldom happens that a person who is able to have eminent de-
fense attorneys is convicted of murder in the first degree, and very
rare indeed that such a person is executed. Incidentally, a large
number of those who are executed were too poor to hire a lawyer,
counsel being appointed for them by the state.” (Lewis E. Lawes,
Life and Death in Sing Sing (1928), pp. 155-156.)

Clinton Duffy, formerly Warden of San Quentin in California
told the American Correctional Association in 1956, “Seldom is a
person of means executed. If he has a competent attorney, who
develops the case, and who can play upon the emotions of the jury,
the defendant usually receives a conviction in a lesser degree.”
(From a paper read at the Annual Congress of Corrections, Section
Meeting on Capital Punishment, August, 1956.)
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A study has been made (Capital Punishment in California, 1938-
1953, by Robert M. Cartel') of 110 men executed in California. It
is based upon psychiatric studies of these offenders made at San
Quentin. The following excerpts are illustrative of the kinds of per-
sons executed:

1. The psychiatric report on this case reads: “We are all agreed that he is men-
tally defective and partly out of contact with reality, and his mental illness falls
into the schizophrenic category. . . . has had catatonic and hebephrenic elements.

At present he is so depressed and so agitated, despite electric shock treatment
that we arc all agreed he is too insane to be executed. We recommend early trans-
fer to Mendocino State Hospital.”

2. The psychiatric report indicated that the prisoner was a chronic alcoholic
with a history of amnesia and blackouts. His over-all picture “resembles that of
psychoneurotic with hysterical and schizoid features.” He was of dull normal in-
telligence and had “deep seated feelings of inferiority, and felt quite threatened by
interpersonal relationships.

3. In this case the man claimed to be under an “influence” that made him say
yes” to everything the police asked. When he first saw the victim of his crime a

voice said to him “Yes, this is the man.” The psychiatrists said of this prisoner
that “he is a psychoneurotic and psychopathic and has sufficient mental instabil-
ity to fall in the group of paranoid schizophrenics. . . . We are all in agreement,
however, that though he is medically insane, he knows fairly well the crime he com-
mitted and the sentence imposed on him. He is considered to be legally sane at
this time.” Because of the question of his sanity there was a delay in execution of
2,200 days.

4. This man stated that there was absolutely no motive to the offense other than
his desire to do away with himself. He felt that if he could go to the gas chamber
he would achieve his own self-destruction which he could not do on his own initia-
tive because of his Catholic belief. The psychiatric report on this ease reads, . .

his deterioration quotient is 38 per cent which is extremely high, and hard to explain
in view of his age, and suggests the possibility of some intercranial damage, as well
as emotional incapacity . . . typically psychopathic.”

5. Of this man it was said in the psychiatric report: . . some deteriorationwas
indicated, and his intellectual efficiency was somewhat below expectancy in the
areas that had to do with the understanding of the demands inherent in certain
social situations. The Rorschach test was highly colored with material usually
given by psychotics who have some awareness of their condition and have set up
a psychoneurotic defense against the inroads of their psychosis. It is also quite
possible that the syphilitic infection of 1930, and the head injuries he claims to
have had, had a deleterious effect on his personality structure .

. . signs of organic
involvement appear.”

6. Concerning this case the psychiatrists wrote, “We had a telegram from
Western State Hospital, Washington, which said, ‘ (he) is a psychotic of years
standing, and is entitled to every consideration which the law will allow chronic
psychotics who are mentally irresponsible.’ His diagnosis is psychosis with psy-
chopathic personality.”
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Those who favor capital punishment because it is the justly
deserved penalty for murder must, therefore, ask themselves
whether they would apply it in every case of murder. If they
would apply it only to some offenders, they should ask on what
basis it is to be determined which among the convicted murderers
are the ones who deserve to die and which should be sent to prison
for life instead? They will need to consider that the death penalty,
in fact, is now applied to only a little more than fifty persons a year,
in all the country, among the nearly 7,000 who kill, and that those
who are executed are unlikely to be either the most dangerous or
the most culpable.

That the abolition of the death penalty would encourage gang-
sters to come to Massachusetts and would result in an increase in
murders is an opinion not supported by any evidence. On the con-
trary, all of the available evidence suggests that no such effect
would follow. It has not happened in Rhode Island, which has
been without capital punishment for more than a hundred years
and which is adjacent to the capital punishment States of Massa-
chusetts and Connecticut. It has not happened in Michigan which
has been without capital punishment since 1847 and which is ad-
jacent to the capital punishment State of Indiana and within a
hundred miles of Chicago in the capital punishment State of Illinois.

In their testimony before the Commission, the representatives of
the Massachusetts Police Chiefs’ Association expressed the firm
opinion that to abolish capital punishment would deprive the police
of necessary protection and expose them to the risk of being killed
by criminals who would have no reason to fear execution for their
act. The Commission, being appreciative of the importance, the
difficulty, and the dangerousness of the work of the police in safe-
guarding the lives and property of all of us, gave serious study to
this opinion. It is agreed that not only are the police entitled to
every proper protection that can be given them, but that the
people of Massachusetts have an obligation to make quite clear to
offenders that the citizens of the Commonwealth support them in
the,performance of their often hazardous duties.
/Representatives of the Massachusetts Police Chiefs’ Association

cited several cases to support their conviction that the existence of
a statute providing for capital punishment for murder was a deter-
rent and a safeguard.

In 1934, when he was a sergeant, he received a call at one a.m. that two men had
committed robbery on a bootlegger. While en route to the situation, and unarmed,
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he came across the robbers, whose car was stuck in the snow. He stopped to appre-
hend themand one of them stuck a gun in his belly. He reminded them that they
could only get away in a police car, and if they killed him they would be caught.
They agreed to go along with him.

At another time, with an officer from Kingston, they came across some rum run-
ners at Humarock and presently found themselves covered by “hired guns.” Some-
one said “Don’t knock off these, guys. They give you the chair in this state.” And
the offenders were taken into custody.

Three years ago, a policeman was called to deal with the case of a deaf mute who
shot his brother in the arm and left a note saying “do not have any cops follow me
or I will kill them.” The policeman and his men cornered the deaf mute, who was
armed, and who, when asked why he did not shoot, replied “Do you think I want
tire electric chair?”

Reference was made to the case of Chief Matthew Mantoni of Mendon, who was
murdered at the Red Rooster Cafe by one Ward, who had been drinking and who
held the waiters in the cafe as hostages. One of them managed to tell Mantoni,
who came to get Ward, whom he knew, and Ward shot Mantoniand a girl. Upon
examination by psychiatrists, Ward was found sane, but he became insane while he
was confined in jail and was, therefore, committed to Bridgewater. After 18
months there, he was released and brought into court where he pleaded guilty to
second-degree murder and was sent to state prison. He has tried to escape and
the witness believes he would not hesitate to kill a guard to accomplish this pur-
pose, if we did not have the death penalty in Massachusetts.

Two boys were apprehended by the police for stealing a car. When the police
arrived, the 17-year old boy produced a gun which his 15-year old companion did
not know he had. The younger boy grabbed it because, as he said, he “did not
want to go to the electric chair.”

It was also pointed out that since the robbery in Needham by the
Millen-Faber trio, during which a policeman responding to the bank
alarm was one of those killed, there have been no killings during
bank robberies in Massachusetts. The police attributed this to the
fact that the robbers were executed.

It is, of course, impossible for either the police or the Commission
to know what weight to give to the verbal utterances of offenders
under condition of great emotional stress or to know whether the
prospect of “rotting in prison” would have as great or a greater
effect than the somewhat remote prospect of being “burned.”
It should, perhaps, be noted that the Millen-Faber killings occurred
during the period when capital punishment in Massachusetts was
mandatory upon conviction of first degree murder, and that the
Millens and Faber were executed for it. The period of freedom from
such killings has been one in which the mandatory provision was
modified to permit life imprisonment upon the jury’s recommenda-
tion of mercy. There have also been no killings during bank rob-
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period of the last ten years when
the first degree in Massachusetts

beries in Massachusetts during the
no person convicted of murder in
has been executed.

stimony from the police in the
hode Island. The police chief of

i that a majority of the police
sed to capital punishment. This

The Commission also heard tes
non-capita! punishment State of R 1
Providence expressed the opinion
chiefs of Rhode Island were oppose
opinion received the support of a telegram from the President of the
Rhode Island Police Chiefs’ Association asking that he be recorded

opposed to capital punishment
It is, of course, possible that one could stand in opposition to

capital punishment, even if it did offer some additional measure of
protection to the police, because of attendant and offsetting dis-
advantages. The Commission, therefore, specifically asked the
police chief of Providence if he believed that the police in Rhode
Island are in greater danger because of the abolition of capital
punishment there. He expressed the opinion that they are not.

Harold Langlois, Assistant Director, Correctional Services of the
State of Rhode Island said;

It has been argued by police officials in various localities throughout the country
that execution is a deterrent to the crime of murder. As a former Special Agent of
the I spent nine years as a Law Enforcement Officer. Never, at any time,
have I observed one single instance wherein the existence of the death penalty
served as the stop to pulling of a trigger or as a preventive to murder. As a Law
Enforcement Officer, I have talked with the accused and taken a statement of con-
fession to the crime of murder. I was impressed to a marked degree with the intri-
cate and involved drives of emotion and unmet needs within the murderer which I
am sure were responsible for the horrendous and vile deed which culminated in his
crime. This expression of thought does not imply that beneath this breast beats
the tender heart of easy forgiveness and patient acceptance of any and all wrong-
doing. I firmly believe in our social order as we know it. Other methods of the
penalty to fit the crime are more effective in both the individual situation and cer-
tainly are of substantially greater value to society and to the preservation of the
dignity of man than a summary execution.

The Commission has substantial reason to believe that in other
parts of the United States, and within the same State, there are
differences of opinion among the police as to the protective ad-
vantages of capital punishment. Certainly, for whatever may be
the reason, not all police, even in Massachusetts, favor capital
punishment. One of the most eminent of police chiefs, the late
(1953) August Yollmer of Berkeley, California, formerly president
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of the International Police Chiefs’ Association and Director of the
study of Police Conditions in the United States for the National
Commission on Law Observance and Enforcement, expressed his
opposition to the death penalty in a paper entitled, “The Case
Against Capital Punishment in California.”

The comparative studies of police safety from which summaries
are given in the preceding section indicate that, for areas that are
properly comparable, the risks of the police being killed by criminals
are, if anything, slightly less in cities in the States not having capital
punishment.

The Commission can only conclude that the claim that the
abolition of the death penalty would increase the dangerousness of
police work is not supported by the evidence. On the contrary,
the evidence indicates that no increase in the dangerousness of police
work would follow abolition.

The claim that the execution of murderers is i recessary to protect
ourselves against the probability that they will again commit serious
offenses also seems of little merit. It is not possible to say that no
murderer sentenced to a life term will ever kill again. Neither is it
possible to say that any other person, prisoner or non-prisoner, who
has not killed will, of a certainty, never kill. The evidence given in
the preceding section of this report indicates that convicted mur-
derers have a much lower risk rate than other offenders. This is
consistent with the much more extensive study made by the British
Royal Commission on Capital Punishment 1949-1953 which said,
“The evidence given to us in countries we visited (which included
the United States), and the information we received from others,
were uniformly to the effect that murderers are no more likely than
any other prisoners to commit acts of violence against officers or
fellow prisoners or to attempt to escape: on the contrary, it would
appear that in all countries murderers are, on the whole, better
behaved than most prisoners.” (Report of the Royal Commission
on Capital Punishment, 1949-1953, pps. 210-217.)

Undoubtedly, the chief argument advanced in favor of capital
punishment is that it is a more effective deterrent than a sentence
of life imprisonment because what human beings fear most is the
loss of their lives. This overlooks the fact that the desire to live is
not constant in intensity and that it may be, and often is, overridden
by other motives such as the desire to rescue a loved one from dan-
ger, the feeling of duty and responsibility on the part of a policeman,
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a fireman, or a soldier, or even the need on the part of the suicide to
escape from an intolerable situation. The fact is that the number
of murderers who execute themselves by committing suicide far
exceeds the number who are executed by the State for their crimes.

It is obviously impossible for anyone to determine with certainty
what is in the mind of the murderer at the time he commits his crime.
The circumstances of these crimes, however, are such as to suggest
that they either act without consideration of the penalty or it seems
to be such a remote and unlikely event as to have no deterrent
effect. Anyone who is capable of analyzing the situation rationally
might well be justified in thinking that his chances of execution are
slim indeed.

In a paper delivered at the 86th Annual Congress of Corrections
in 1956 former Warden Clinton Duffy of San Quentin prison said:

It has been a part of my work to interview, over these 26 years, several thousands
prisoners, their families, and friends. I have studied their individual cases.
From 1929 to 1952 I talked with every man that was committed to San Quentin

Prison under the penalty of death. Many of these men have been executed, others
committed to life imprisonment, some without possibility of parole. A few have
had new trials or reversals. Some have died while serving their sentence within
the prison walls.

I have personally asked every man (and two women) if they gave any thought
to the fact that they might be executed should they commit a murder or a crime
that is covered by the death penalty. I have asked hundreds yes, thousands
of prisoners, who have committed homicides, and who were not sentenced to
death, whether or not they thought of the death penalty before the commission of
their act.

I have interviewed and have, asked the same question of thousands of robbers
who have used a gun or other deadly weapon in the commission of their “stick-up”

They are, of course, potential murderers.
I have, to date, not had one person say that he had ever thought of the death

penalty prior to the commission of his crime.

Warden Duffy’s views were further confirmed by a subcommittee
of our Commission which held extensive interviews with a number

•of first degree lifers both in Rhode Island and Massachusetts prisons.
Of the fourteen first degree murderers interviewed by our subcom-
mittee, every one said that he had not thought even for an instant
of the punitive consequences of his act prior to the commission of
his crime.

The rates of murder and non-negligent manslaughter presented
in this report show clearly that the rates in Massachusetts, with
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capital punishment, and Rhode Island, without it, are not apprecia-
bly different. The rates in other abolition States are as low or lower
than those of neighboring capital punishment States. It is some-
times suggested that these rates, being based upon the number of
offenses committed, show how frequently capital punishment has
failed to deter, but they give no indication of how many would have
committed murder if the death penalty had not been provided for.
This position would require us to assume that the people of Massa-
chusetts are so different from those of Rhode Island, and that the
people of Michigan are so different from those of Illinois, that if the
death penalty were not present in the capital punishment State:
their people would be more likely to commit murders than the
people of Rhode Island and Michigan. Such a contention seems
unreasonable. It becomes even more obviously so if one compares
the rates in the same State before and after abolition, or the rates
during the period of executions under a mandatory death penalty,
as in Massachusetts, with the rates during the recent ten-year
period of no executions and the five-year period of permissive life
imprisonment. If the entire population of Massachusetts were
given a cold vaccine and no one in Rhode Island received it, and if
under these circumstances, the frequency rate of colds was the
same in Massachusetts as in Rhode Island, would anyone seriously
advance the argument that we might have had a still higher rate in
Massachusetts if wT e had not all been vaccinated? Would it not be
more logical to conclude that the vaccine was ineffective?

This is not to say that there may never be an exceptional case in
which the threat of capital punishment may be a greater deterrent
factor than the threat of life imprisonment. But it must also be
recognized that there are demonstrable instances of persons who
are led to lull by the desire for capital punishment, which is used as
an indirect way of committing suicide by those who wish to die, but
cannot bring themselves to the point of self-execution. Some such
cases are summarized and sources of other evidence are given earlier

tional case deter some potential murderer who would not be deterred
by a sentence of life imprisonment, there must, then, be set the
evidence that people do occasionally kill as an indirect means of
committing suicide. It appears that in the United States, or at
least in New England, both are infrequent, and since there is no

in this report.
Against the possibility that the death penalty may in some excep-



1959.] HOUSE No. 2575. 43

appreciable difference in the rates of criminal homicide in comparable
capital and non-capital punishment States, the one factor must
offset the other.

It has been said that the reason capital punishment does not deter
is because it is so infrequently used. The obvious answer is that the
rate of criminal homicide is highest in the States and the countries
where, and at the periods of time, when used most. For the United
States as a whole, the trend, both of the rate of criminal homicide
and the number of executions for murder, has been generally down-
ward during the past twenty-five years. Those who believe that
capital punishment fails as a deterrent because it is used so infre-

d to favor not only an extension
5 in order to increase its deterrent
ny, among us who now advocate

quently might logically be expecte
of its use, but also public execution
force. There appear to be few, if £

such a course.
There appears, in fact, to be no

punishment than in a sentence of
axiomatic that the deterrent effei
its certainty and the closeness in

reater deterrent effect in capital
ife imprisonment. It is almost
t of punishment depends upon
time with which it follows the

offense. Every day in Massachusetts, normal men and women
undeterred by the threat of death from traffic accidents, which kill
40,000 people a year in the United States, pass on curves and hills,
run through traffic lights, jay walk and drive at excessive speeds.
Would these same people, who run the risk of being killed, be likely
to jay walk if they were sure that if they did so they would, in nine
cases out of ten, be thoroughly splashed with mud? Would they
risk death, as they do now by running through traffic lights, if they
were sure that in nine cases out of ten the result would be only, but
surely, a dented fender?

The Commission is persuaded that the social usefulness of capital
punishment is insignificant and is far outweighed by its considerable
social damage. There is here no question of being either soft or
tough with murderers. It is easy to understand the force of human
emotions which causes an individual who has had a member of his
family, or a close personal friend, murdered, to feel like taking th
law into his own hands and killing the murderer. But killing th
killer does not restore the victim’s life, nor prevent another killing
Such an act would be vengeance which, however understandably
motivated, is nevertheless clearly and wisely forbidden by public
policy. Yet it should be explicitly recognized that vengeance, pure
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and simple, may often be the unspoken, unadmitted, and unrecog-
nized motive behind the rationalization of deterrence. Vengeance
is an emotional spree that is too harmful for us to afford in a civilized
communitv.

Conclusion's.

The essential question, therefore, is whether capital punishment
does more social harm than good. The majority of the Commis-
sion believes that it does. They are persuaded that:

Capital punishment is not a better protection against murder
than a sentence of life imprisonment. Its deterrent effect is slight
and is offset by its encouragement to unstable individuals to com-
mit murder.

It does not contribute to the reduction of murder; it is simply
an easy and harmful way of satisfying the need to “do something
about it.”

It is the swiftness and certainty of punishment and not its sever-
ity that deters. There is reason to believe that trials would be
shorter, and conviction more swift and certain, if life imprisonment
rather than death were the maximum penalty.

There is reason also to believe that trials would be less sensa-
tional, would appeal less to the morbid, and have a less harmful
effect on the unstable if the sentence of death were not an issue.

It is not true that life imprisonment means that dangerous of-
fenders will be free again in a short time. Even if it were, the remedy
would be to insist upon a professional correctional, parole and
pardon administration rather than to retain capital punishment as
a substitute for our failure to establish a proper system of control.

All human beings are fallible. Mistakes have been made in con-
victing men of murders they did not commit, and such mistakes
may reasonably be expected to occur again in the future. The
finality of the death penalty removes the possibility of making
restitution for such human errors in judgment and confronts all
men with the possibility that they could at some time be errone-
ously convicted of murder and executed.

The factors that determine to what charge a defendant may plead,
and on what charge he may be tried and convicted, are so much
affected by the circumstances of time, place and persons, that
whether the offender is now sentenced to death or to life imprison-
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merit depends not upon his dangerousness, nor his culpability, but
on the vagaries of chance.

The accepted objective of any modern correctional system is to
work towards and assist the rehabilitation and reformation of
offenders. To this end the staff is trained in correctional methods
and encouraged to accept the assumption that no prisoner is beyond
hope of redemption. Capital punishment is inconsistent with this
basic premise, and with the correctional objectives of the warden
who must carry out the sentence, as it is inconsistent with the
duties of the physician. It has, in fact, been suggested that capital
punishment by injection would be simpler, swifter, less mutilating
and less painful than any other method. Such proposals, however,
get little serious consideration because it is considered unlikely that
any reputable physician would be willing to give such an injection.
It is equally difficult to find wardens who favor capital punishment
since it is equally inconsistent with their professional principles
and objectives.

The existence of capital punishment tends to cheapen human life.
It tends to encourage both children and adults to believe that
physical violence, the ultimate form of which is putting an indi-
vidual to death, is a proper method of resolving social and per-
sonal conflict.

Each individual is the product of a continuing interaction be-
tween his hereditary potentialities and his environment. Part
of his environment is social. Without freeing the individual crim-
inal from any portion of his proper personal responsibility, there-
fore, society as a whole must accept some measure of responsibility
for those conditions which produce crime.

Whatever penalty we impose on those who are adjudged guilty
of crime is morally valid only to the extent that it accomplishes
two purposes; one, the protection of society against further offense
by the criminal; two, the rehabilitation of the criminal and his
restoration to a useful, moral life wherever this is possible. If any
punishment other than the death penalty will effectively accom-
plish these purposes, the death penalty should be abolished.

Dead, the offender can make no restitution for his offense. Alive,
he may not only be the object of useful study by those interested
in preventing such behavior in others, but he may make his person
available as a subject for medical and other experimentation, as a
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considerable number of prisoners throughout the country regu-
larly do, often at great risk to themselves.

The only moral ground on which the State could conceivably
possess the right to destroy one human life would be if this were
indispensable for the protection or preservation of the life of an-
other. This places the burden of proof on those who believe that
capital punishment exercises a deterrent effect on the potential
criminal. Unless they can establish that the death penalty does in
fact protect innocent lives at the expense of guilty ones, there is
no moral justification for the State to take life.

The essential evidence obtained by the Commission, and the
conclusions of the majority, have now been set forth. It remains
for the Legislature and the people of Massachusetts to reach their
own conclusions. Perhaps many will find themselves in the posi-
tion of Sir Ernest Gowers who, after years of eminent service to
his country, became in 1949 the Chairman of the Royal Commis-
sion to consider whether the liability to suffer capital punishment
should be limited or modified. Having now, after five years com-
pleted his task, he writes:

Before serving on the Royal Commission I, like most other people, had given no
great thought to the problem. If I had been asked for my opinion, I should
probably have said that I was in favour of the death penalty, and disposed to re-
gard abolitionists as people whose hearts were bigger than their heads. Four
years of close study gradually dispelled that feeling. In the end I became con-
vinced that abolitionists were right in their conclusions though I could not agree
with all their arguments and that so far from the sentimental approach leading
into their camp and the rational one into that of the supporters, it was the other
way about. (Sir Ernest Gowers, “A Life for a Life?” London, 1956.)

It is important that the Commission’s recommendations be neither
accepted nor rejected until after they have been examined and
evaluated as carefully as possible. No man’s opinion is entitled to
be given much weight unless he has, to the best of his ability, and
with some success, made serious effort to examine and review the
facts and the issues. The Commission submits its report in con-
fidence that the people of Massachusetts have both the ability and
the desire to consider the evidence thoughtfully and to act upon it
wisely.
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Recommendations of the Commission with Reference
to the Death Penalty

In view, therefore, of the evidence and its analysis herein pre-
sented, as well as of additional materials included in the Report of
the British Royal Commission on Capital Punishment and other
sources consulted but not represented here, the Special Commission
to Investigate and Study the Abolition of the Death Penalty in
Capital Crimes recommends:

1. That the penalty of death for murder be abolished in Massachusetts; and
2. That the penalty for murder in the first degree in Massachusetts be a manda-

tory sentence of imprisonment for life without eligibility for parole.

And it respectfully appends hereto, a draft of an act providing
for the abolition of the death penalty for murder in the first degree
and the substitution therefor of a mandatory life sentence without
eligibility for parole.

It should be pointed out that the Commission’s draft of legisla-
tion providing for a mandatory life sentence without eligibility for
parole is designed to eliminate the automatic eligibility for parole
feature which presently applies to those sentenced to serve a life
term (except first degree murderers). In the case of a mandatory
life sentence for murder in the first degree, there would be no auto-
matic Parole Board review of the case after any fixed period of
time. The convicted murderer would remain in jail for the rest of
his natural life.

The Commission realizes, however, that the Governor has certain
historic constitutional prerogatives in this area. With the advice
and consent of his Council, the Governor may grant a pardon or
commute a life sentence to a lesser number of years. The Com-
mission has no desire, nor does it see any compelling reason, to recom-
mend action which in any way would interfere with, alter or curtail
the Governor in his discretionary exercise of his constitutional
prerogatives. Indeed, the Governor’s power to pardon must re-
main absolute and unrestricted if for no other reason than to provide
a constitutional mechanism for the speedy correction of erroneous
criminal convictions.

Part 111.
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If the legislation which we have proposed is adopted the only way
in which an individual convicted of murder in the first degree might
eventually be returned to the community would be as a direct-
consequence of the exercise of the power of pardon or commutation
by the Governor and the Governor’s Council. In the event of such
a commutation and subsequent release, the legislation which we have
recommended clearly provides that the released person shall be
subject to the existing provisions of the law with respect to parole
conditions for the rest of his life.

Respectfully submitted,

Rep. CHARLES W. CAPRARO,
Chairman.

Judge M. EDWARD VIOLA,
Vice Chairman.

Rep. LLOYD E. CONN,
Clerl

Recording Secretary.
Sen. HAROLD R. LUNDGREN.
Sen. MARY L. FONSECA.
Sen. EDWARD J. DeSAULNIER, Jr
Rep. JOHN R. SENNOTT, Jr.
Rep. ALEXANDER J. CELLA.
Rep. VINSON BLANCHARD.
HENRY J. BRIDES.
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Ax Act relative to the punishment for murder.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 265 of the General Laws is hereby amended by strik-
-2 ing out section 2, as most recently amended by section 12 of
3 chapter 731 of the acts of 1956, and inserting in place thereof
4 the following section;
5 Section 2. Whoever is guilty of murder, whether in the first
6 or second degree, shall be punished by imprisonment in the state
7 prison for life; provided, that a person so sentenced for murder
8 in the first degree shall not be eligible for parole under section
9 one hundred and thirty-three A of chapter one hundred and

10 twenty-seven unless his sentence has been commuted as pro-
-11 vided in section one hundred and fifty-two of said chapter; and
12 provided, further, that any person whose sentence has been so
13 commuted shall, if paroled, remain subject to parole conditions
14 for life.

PROPOSED LEGISLATION.

Cjie Commontoealt!) of Massachusetts

In the Year One Thousand Niue Hundred and Fifty-Nine.
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While I am not in disagreement with the greater part of the ma-
jority report, which I have, therefore, signed, I have felt impelled
to reject some of the conclusions which the majority have drawn
on the basis of the evidence presented to us. Ido not subscribe to
their view that the death penalty ought to be completely abolished
in Massachusetts.

I have been impressed, as has the majority, by much of the sta-
tistical evidence which I have studied. I believe that the over-
whelming weight of the statistical evidence generally tends to dis-
credit the idea that capital punishment is a deterrent. However, I
am not at all convinced that in some cases, particularly in cases
which involve a hardened criminal, and/or a rapist killer the exist-
ence of capital punishment does not act as a deterrent. Having
conscientiously and studiously examined the statistical evidence, I
am, therefore, obliged to conclude that capital punishment ought to
be retained in certain cases which I shall presently discuss.

In advocating abolition with specific exceptions, I do so not out
of any sense of vengeance or hostility. Instead, Idoso in the firm
belief society will be more effectively served and more adequately
protected by the course of action which I have advocated as op-
posed to the course of action of the majority of the members of this
Commission.

Essentially, I have two fundamental exceptions to complete abo-
lition:

1. That any person who is found guilty of murder in the first de-
gree, but who has previously been found guilty and sentenced for a
maximum period of twenty years or more for a crime punishable in
the State’s prison for a maximum period of twenty years or more in
this Commonwealth, or in any other State, shall receive the death
penalty, and the jury shall not be permitted to make a recommen-
dation of clemency; and

2. That any person who is found guilty of murder in the first
degree as the result of the commission or attempted commission of
the crime of rape, shall receive the death penalty.

ADDITIONAL VIEWS OF REPRESENTATIVE CHARLES
W. CAPRARO OF BOSTON.
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1. In proposing that capital punishment be retained for hardened
criminals, which I have defined in terms of a previous conviction
and sentence for a maximum period of twenty years or more, I
have quite clearly distinguished the deterrent effect of the exist-
ence of capital punishment upon those who are hardened criminals
and those who are not. I believe that in most cases of individuals
who commit murder, but who cannot be classified as hardened crim-
inals, capital punishment has little, if any, deterrent effect. How-
ever, in the case of the hardened criminal, I am still unconvinced
that capital punishment does not deter. Sheer logic, common sense
and personal experience as a trial attorney in criminal cases com-
pels me to believe that the existence of capital punishment is a
factor which enters into the calculations and thinking of the hardened
criminal and is, therefore, a deterrent.

The selection of a previous sentence of twenty years or mor
is not an arbitrary criterion on my part. I have great faith and
confidence in our judicial system, not only here in Massachusetts,
but throughout the United States. For a person to have received
such a lengthy sentence, it is logical to assume that he must have
committed a most serious crime against society and is a potential
danger to society against whom society must be adequately safe-
guarded and protected.

Here in Massachusetts the following offenses are punishable by
a maximum of twenty years or more, and would, therefore, fall into
my category of the hardened criminal:

Crimes and Penalties in Massachusetts.

Crime. Citation. Penalty,

1. Treason Chapter 264, section 1 Life imprisonment.

2. Murder Chapter 265, section 2 Life imprisonment.

3. Engaging in duel, challenging, etc. . . Chapter 265, section 6 Not more than 20 years.

4. Manslaughter Chapter 265, section 13 Not more than 20 years.

5. Mayhem Chapter 265, section 14 Not more than 20 years.

6. Attempt to murder by poisoning, etc. . Chapter 265, section 16 Not more than 20 years.

7. Robbery Chapter 265, section 17 Life or any term of years.

8. Assault with intent to rob .... Chapter 265, section 18 Not more than 20 years.

9. Armed assault in dwelling house . . Chapter 265, section 18A Not more than 20 years.

10. Robbing, not being armed ....
Chapter 265, section 19 Life or any term of years.
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Crimes and Penalties in Massachusetts. Concluded

Crime Citation, Penalty.

11. Confining or putting in fear for purpose of Chapter 266, section 21 Life or any term of years,
stealing, etc.

12. Rape Chapter 265, sections 22, Life or any term of years.
22A, 23, 24, 248

13. Kidnapping with intent to extort money . Chapter 266, section Life or any terra of years,

Chapter 265, section 28 Life or any term of years.14. Poisoning food, medicine, spring, etc

15. Burning dwelling housi Chapter 266, section 1 Not more than 20 years.

Burglary, being armed or making an Chapter 266, section 14 Life or any term of years.

17. Burglary, not arme Chapter 266, section 15 Not more than 20 years.

Breaking in nighttime, building or ship Chapter 266, section 16 Not more than 20 years,

19. Larceny of paper designed for bank bills, etc. Chapter 266, sections 42, 43 Life or any term of years.

20. Fraud or embezzlement by employee of Chapter 266, section 50 Life or any term of years.
treasury.21. Malicious explosion Chapter 266, section 101 Not more than 20 years.

Forging note of Treasurer and Receiver Chapter 267, secti<Forging note of Treasurer and Receiver Chapter 267, section 7 Life or any term of year
General.

Fitting out vessel with intent to destroy it . Chapter 266, section 109 Not more than 20 years.

24. Forging bank bill or note .... Chapter 267, section 8 Life or any term of years.

25. Possession of ten or more counterfeiting pieces Chapter 267, section 9 Life or any term of years.

26. Counterfeiting coin, or having ten or more Chapter 267, section 17 Life or any term of years.
counterfeiting pieces.

27. Possessing counterfeiting coin, second con- Chapter 267, section 19 Not more than 20 years.
viction, etc.

28. Perjury capital cases .... Chapter 268, section 1 Life or any term of years.

29. Suffering or consenting to escape from penal Chapter 268, section 19 Not more than 20 years.
institutions.

30. Incest Chapter 272, section 17 Not more than 20 years.

31. Unlawful attempt to procure miscarriage . Chapter 272, section 19 Not more than 20 years.
32. Sodomy and buggery Chapter 272, section 34 Not more than 20 years,
33. Obstructing engine or car, etc. . . . Chapter 160, section 226 Not more than 20 years,
34. Common and notorious thief . . . Chapter 266, section 40 Not more than 20 years.

We cannot compromise with the hard core of criminalty. Habit-
ual criminals are often organized, they carry weapons, they are
merchants of fear. For those who are regularly engaged in the
business of organized crime, we need capital punishment on the
statute books. If the hardened or organized criminal were not in
fear of capital punishment, he might be more apt to shoot it out
with the police. It may be that the emotional state of one who has
reached the point of killing as alleged by some psychiatrists —■
is such as to make any knowledge of capital punishment he may
have inapplicable and ineffective as a deterrent. It may be —as
alleged by some psychiatrists that the hardened criminal killer
does not consciously consider whether there is a death penalty or
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not. However, it appears to me that, prior to reaching this emo-
tional state, the hardened criminal has a preconceived intention to
kill or has premeditated ab initio in a calm, calculated manner the
intended act of killing another and then deliberately commits the
act as charged in the indictment for first degree murder where the
felony-murder rule is not involved. Emotion only sets in after
unemotional premeditation and planning and reaches its peak at
the time of the commission of the act of murder from fear of appre-
hension and subsequent punishment. In the case where the murder-
felony rule is applicable, the hardened criminal premeditates the
felony and has the criminal intent (mens red) to commit the felony
which results in homicide. The felon has in his possession the
murder weapon for the purpose of instilling fear in the mind of the
ultimate victim and to kill the victim, if need be, to perpetrate and
consummate the felony. In the case of homicide which results from
the commission or attempted commission of a felony punishable by
imprisonment for life or death where the hardened criminal does not
have a murder weapon, the commonwealth must prove that the
accused had the criminal intent to commit the said felony. Criminal
intent requires premeditation. Premeditation is the antithesis of
emotion. Furthermore, a man is prima facie presumed to know
the nature and legal consequences of his act. Teddy Green and
his gang at the Charlestown State Prison, not too long ago, might
well have been deterred when they were told that they would burn
if they killed the prison guards in their attempt to escape from that
institution. I have no doubt that one of the direct consequences
of the adoption of my hardened criminal exception would be to deter
the hardened criminal who is incarcerated from escaping or attempt-
ing to escape from prison and killing a prison guard to effectuate
that escape. It would also deter a hardened criminal, who has
escaped and taken a person outside of the prison walls as a hostage,
from eventually killing or threatening to kill the hostage to prevent
recapture. Therefore, I believe that in the case of a hardened
criminal the death penalty is justified as a deterrent.

2. In discussing the retention of capital punishment in connection
with a homicide resulting from rape or attempted rape, I should
point out at the very outset that present law in Massachusetts
makes it mandatory that a person convicted of such a crime be
given the death penalty with no recommendations for clemency
permitted the jury. It is significant to note that in 1951, when the
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General Court changed our law to permit the jury in first degree
murder cases to make a recommendation for clemency and subse-
quent life imprisonment, no change was made in the law relative to
the crime of murder resulting from rape or attempted rape. The
General Court specifically intended that a person convicted of this
kind of homicide continue to receive the maximum penalty.

I believe that the General Court exercised great wisdom in insist-
ing that murder resulting from rape or attempted rape be punish-
able only by death. Rape-murder is, in my opinion, the greatest
crime against the laws of nature and the laws of society. When a
rape-murder takes place, all society is properly outraged for such a
crime strikes at the very core of our family life. It is a heinous
crime, abhorrent and detestable to civilized man. It demands,
therefore, the greatest punishment which society can inflict for its
own protection in order to prevent future occurrences of this type
of crime.

The importance of the exceptions which I recommend were
recently well-documented by a release of the latest criminal statistics
in Massachusetts by the Federal Bureau of Investigation. The
FBI reported a substantial and alarming increase in the major
crimes of murder, armed robbery and rape. The statistical prob-
ability of increasing homicides as a result of a rise in the number of
armed robberies and rapes is, obviously, ever-present. Accordingly,v

I do not believe that we should let our guard down in these areas of
criminal behavior at this time by inviting the hardened criminal
or the rapist to commit murder without incurring the maximum
penalty.

During the six years in which I have been a member of the Gen-
eral Court, I have had numerous occasions to record my sentiments
on the main issue of capital punishment and on related matters.
I must admit, in all honesty, that my past views were based largely
on religious convictions supported by meager evidence. I had never
had the opportunity to make a full-scale, detailed study of all of
the many ramifications of this issue. In the past, I have voted on
roll call for complete abolition and for a five-year moratorium.

However, as a result of the exhaustive, detailed study conducted
by the commission on which I have been privileged to serve as
Chairman, and the knowledge and greater understanding of this
problem which I have acquired during the past fifteen months, I
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have felt in good conscience obliged to modify my original position
in accordance with the exceptions which I have outlined above.
In this regard, I wish to express my sincere appreciation to each
and every member of the commission who worked untiringly, often-
times at a great personal sacrifice, to deal intelligently and effec-
tively with this important problem. At all times, a spirit of har-
monious co-operation has prevailed among all members in attend-

nce at our public meetings and private deliberations in executive
sessions. I have been greatly impressed with the scholarly, unemo-
tional manner in which each member, regardless of his ultimate in-
clinations and views, has carried out this study authorized by the
Legislature.

In looking back at the legislative history of capital punishment in
Massachusetts, I am greatly impressed by the historic reluctance
of the General Court to abolish or curtail our death penalty law.
As a matter of fact, the 1951 change by the Legislature permitting
the jury to recommend clemency in first degree murder cases came
about only after many years of repeated efforts to modify the opera-
tion of capital punishment. I have great respect for the accumu-
lated wisdom of prior Legislatures in refusing to relax our laws in
this area

I believe that just as the history, both of England and Massachu-
setts, demonstrates that the death penalty was abolished for many
crimes not immediately or abruptly, but slowly and gradually, that
we in Massachusetts should not now attempt to abolish it outrightly
or immediately, but should modify its application in accordance
with the exceptions I have recommended. The time may well come
when we can go farther than this. That time, however, is not now.

I am appending hereto a draft of an act designed to implement
the recommendations which I have made above.

Respectfully submitted,

CHARLES W. CAPRARO,
Chairman.
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1 Section 1. Chapter 265 of the General Laws is hereby
2 amended by striking out section 2, as most recently amended by
3 section 12 of chapter 731 of the acts of 1956, and inserting in
4 place thereof the following section:
5 Section 2. Except as provided in sections two A and two B,
6 whoever is guilty of murder, whether in the first or second de-
-7 gree, shall be punished by imprisonment in the state prison for
8 life; provided, that a person so sentenced for murder in the first
9 degree shall not be eligible for parole under section one hundred

10 and thirty-three A of chapter one hundred and twenty-seven
11 unless his sentence has been commuted as provided in section
12 one hundred and fifty-two of said chapter; and provided, fur-
-13 ther, that any person whose sentence has been so commuted
14 shall, if paroled, remain subject to parole conditions for life.

1 Section 2. Said chapter 265 is hereby further amended by
2 inserting after section 2 the following sections:
3 Section 2A. Whoever, having previously been convicted of a
4 felony whether committed in the commonwealth or any other
5 state and who was sentenced to imprisonment for a maximum
6 term of not less than twenty years and who is guilty of murder
7 in the first degree, shall suffer the punishment of death.
8 Section 28. Whoever is guilty of murder in the first degree
9 committed in connection with the commission of rape or an

10 attempt to commit rape shall suffer the punishment of death.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

PROPOSED 1LEGISLATION.

Cftc CommontoealtJ) of egjassaclnisetts

In the Year One Thousand Nine Hundred and Fifty-Nine

Vn Act relative to the punishment for murder.
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I subscribe fully and completely to the views expressed in the re-
port of the majority of the members of the Commission. That I
have felt obliged to submit these additional views should in no way
be construed as a lessening of my enthusiastic support for the views
expressed in the majority report. Rather, I wish to express myself
as cogently as possible on several matters which have been per-
sonally disturbing to me throughout the life of this Commission - -

matters which are not discussed or are insufficiently highlighted in
the Commission’s report.

During the course of our hearings and our discussions in execu-
tive sessions, the proposition has been advanced from time to time
that this Commission ought to recommend that a referendum be
held on the issue of retaining or abolishing capital punishment in
Massachusetts. After due deliberation, the Commission wisely re-
fused to make such a recommendation. Yet, it is highly unlikely
that we have heard the last of this unworthy suggestion. Several
members of this Commission honestly and sincerely believe that
there would be considerable merit in the adoption of such a proposal.
Moreover, there are many people, both in and out of government,
who are ardent supporters of the referendum view. Since their views
have received wide circulation, and are certain to come to the fore
in the not too distant future, I feel again impelled at this time to
point out the basically unsound, fundamentally erroneous and po-
tentially disruptive logic of their position.

Two common arguments are generally raised against the holding
of a referendum on the death penalty issue. The first argument
concerns itself with the wording of such a question on the ballot
and the decided advantage that would accrue to the side requiring
an affirmative answer, whether it be the abolitionists or the reten-
tionists, because of the widely recognized tendency of many people
to vote affirmatively on referenda questions. The second argument
addresses itself to the emotional impact upon the decision of a
timely circumstance such as a particularly brutal murder or an
equally well-publicized and sensational erroneous conviction. While

STATEMENT OF ADDITIONAL VIEWS OF REPRESENT A
TIVE ALEXANDER J. CELLA OF MEDFORD.
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I find considerable merit in these two arguments, I am not at all con-
vinced that, on balance, either the abolitionists or the retentionists
necessarily and inevitably get a significant advantage, over the op-
posing side in the holding of a referendum. My vigorous objec-
tions, however, rest on other, more fundamental grounds.

At the very outset, it should be pointed out that the so-called
“referendum” which some people seek is not to be clothed with a
constitutional respectability which it in no way deserves. Our
State Constitution makes no specific provision for ascertaining the
will of the voters of the entire State in the manner proposed by the
adherents of the so-called “referendum.”

Under the terms of Amendment 48, adopted in 1918, provision
is made for the establishment of the popular initiative and the ref-
erendum. The referendum, as therein envisaged, is a means for
giving the power to a specified number of voters to submit certain
laws enacted by the General Court to the people for their ratifi-
cation or rejection. The so-called “referendum” which is sought
in connection with capital punishment is not, therefore, a consti-
tutionally prescribed referendum; it is, instead, an extraordinary,
non-constitutional ascertaining of the will of the electorate to be
established and regulated by legislative fiat. Its results, as antici-
pated, would of necessity be purely advisory. It could have no
binding legal effect.

Proponents of this course of action benignly assert that such a
crystallization and expression of public sentiment would do much
to dispel the atmosphere of confusion and uncertainty that pres-
ently surrounds the whole question of capital punishment in Mas-
sachusetts. Legislators would know clearly and unmistakably
what their constituents thought of the issue. The Governor and
the members of the Governor’s Council, not to mention all other
lesser officials concerned with law enforcement and correctional
work, would have readily available a clear-cut guide to aid them
in the exercise and discharge of their official duties.

In all fairness, it should not be overlooked, or regarded as with-
out significance, that the overwhelming majority of adherents to
the “referendum” proposition are fervently in favor of retaining
capital punishment. No doubt they are confident that any such
“referendum” would sustain the retentionist position which they
espouse although if recent national public opinion polls accu-
rately reflect Massachusetts sentiments, a majority of those who
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have made up their minds on this issue favor abolition of capital
punishment. In any event, the inherent logic of their position
forces them to make unstated assumptions about the role of the
legislator and the nature of our governmental system which are
fundamentally repugnant to my philosophy of government.

The proponents of a “referendum” tend to assume that a legis-
lator must, or at least should, merely reflect the views of his con-
stituents. Accordingly, if a “referendum” could be held, and an
individual legislator could be confronted with the statistical results
of the “referendum” as it affected his own constituency, then his
legislative doubts on this issue would be resolved. His votes should
conform to, or, at a minimum, should be largely governed and de-
termined by, the tabulated results at the polls. In this view, a
legislator is little more than a weathervane reflecting which way
the wind is blowing back home in his constituency. He is nothing
but a dangling marionette a senseless puppet automatically re-
sponding to the recorded sentiments of a majority of his constitu-
ents.

That this mechanistic theory of representation underlies, to a
greater or lesser degree, the basic thinking of the proponents of a
“referendum” cannot be denied. What other reason can there be
for advocating an expression of opinion by the people if they do
not intend, or at least hope, that the individual legislator will be
bound, or certainly conclusively influenced, by the vote of his con-
stituents?

There can be little doubt that it has been politically popular
through the years to bellow forth a modern variation on the ancient
Roman theme, “Vox Populi, Vox Dei.” Demagogues have ac-
quired and sustained power for long periods of time essentially by
engaging in such popular flattery. lam not unaware of the diffi-
culty of attempting to argue, particularly in the passion and anx-
iety of public debate, against the assertion that the people have a
right to record themselves on this important public policy ques-
tion by means of a “referendum”. Time, patience and oratorical
ability are needed to dissect the specious logic of this seemingly
plausible and politically attractive position. Critics of the “refer-
endum ” proposition readily subject themselves to misinterpretation,
distortions and misunderstanding. They must be prepared to meet
the outraged and indignant cries of “referendum” proponents that
they are somehow un-American and un-democratic.
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Yet, the fact remains that what seems to be politically popular or
politically expedient is not necessarily politically right. And this
no legislator should ignore. For the legislator has a solemn duty
for transcending that of merely reflecting or automatically regis-
tering the views of his constituents. He is not, or should not be,
a helpless pawn of public opinion. He must be a leader of informed,
intelligent opinion within his community. He must actively mold
and shape public opinion. He must strive as much to educate and
direct the thinking of his constituency as to Ire educated and di-
rected by it. All this he must do, in good faith and conscience,
remaining ever true to his own deep-rooted convictions and beliefs
whatever may be their political popularity or unpopularity, and
whatever may be their ultimate consequences in terms of his po-
litical success or failure. In short, if he is to maintain any semblar
of personal integrity, he must be more concerned to plumb thf
depths of his political convictions than to scale the heights of his
political ambitions

In my short career in public service, I am appalled at the timidity
of most officeholders. They are unwilling to hold, or to acknowledge
publicly the. holding of, deep-rooted political convictions, particu-
larly on controversial questions, for fear of offending constituents
Yet in this, as in most other matters, I am personally persuaded
that the people of Massachusetts are far a.head of the politicians
in their thinking about politics. Most importantly, I do not be-
lieve that the overwhelming majority of them accept the passive
mechanistic theory of representation which, as I have demonstrated,
is at the core of the thinking of those who favor a “referendum.”
Instead, I am convinced that they want their representatives to
display a little courage and independence, to have political prin-
ciples, convictions, and beliefs on controversial matters even when
their legislator’s views are radically different from their own. What
most politicians in Massachusetts and elsewhere overlook is that
most people judge a political officeholder on the basis of his entire
record and overall performance. They are perfectly willing to tol-
erate and support him in a wide measure of deviation fr mi their
personal views, preferences and feelings if they are firmly con-
vinced that his views are honestly, conscientiously and intelligently
held.

However startling the views I have expressed may seem to some
people in Massachusetts at the present time, they are by no means
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original or novel. Indeed, the great British political writer and
politician, Edmund Burke, gave them their classic formulation in
his well-known speech to his Bristol parliamentary constituency in
1774 when he said, in part:

Certainly, gentlemen, it ought to be the happiness and glory of a representative
to live in the strictest union, the closest correspondence, and the most unreserved
communication with his constituents. Their wishes ought to have great weight
with him; their opinion high respect; their business unremitted attention. It is
his duty to sacrifice his repose, his pleasure, his satisfaction to theirs; and above
all, ever, and in all cases, to prefer their interest to his own. But, his unbiased
opinion, his mature judgment, his enlightened conscience, he ought not to sacri-
fice to you, to any man, or to any set of men living. These he does not derive from
your pleasure; no, nor from the law and the Constitution. They are a trust from
Providence, for the abuse of which he is deeply answerable. Your representative
owes you, not his industry only, but his judgment; and he betrays, instead of
serving you, if he sacrifices it to your opinion.

My worthy colleague says his will ought to be subservient to yours. If that is
all the thing is innocent; if government were a matter of will upon my side, yours,
without question, ought to be superior. But government and legislation are mat-
ters of reason and judgment, and not of inclination; and what sort of reason is
that, in which the determination precedes the discussion; in which one set of
men deliberate, and another decide; and where those who form the conclusion
are perhaps three hundred miles distant from those who hear the arguments?

To deliver an opinion, is the right of all men; that of constituents is a weighty
and respectable opinion, which a representative ought always to rejoice to hear;
and which he ought always most seriously to consider. But authoritative in-
structions; mandates issued, which the member is bound blindly and implicitly to
obey, to vote and to argue for, though contrary to the clearest conviction of his
judgment and conscience these are things utterly unknown to the laws of the
land, and which arise from a fundamental mistake of the whole order and tenor
of our Constitution.

These fundamental problems of political theory and representa-
tive government are directly related to the central issue of whether
or not Massachusetts ought to have a referendum on the question
of capital punishment. We in Massachusetts are governed in
accordance with the provisions of our State Constitution. We have
established orderly, regularized procedures based on elaborate
checks and balances for the governing of ourselves. We are not,
in the strict and literal sense of the term, a democratic government.
We do not have direct and continuing daily participation of all of
our citizens in all of our decisions of government. Instead, for
obvious reasons, we are forced to rely upon an indirect system of
electing representatives of the people who will govern for a definite



HOUSE No. 2575. [Jan.62

€

i

term for the people. At the very heart of our system of indirect
representative self-government is the General Court with its elabo-
rate, well-developed, institutionalized processes of lawmaking
processes which by and large have demonstrated their effectiveness
and workability through the years. To by-pass these time-honored
processes; to suggest even for a moment that they are not adequate
to ascertain, establish and promulgate the will of the people, is to
display a deplorable lack of faith and confidence in the basic sound-
ness of our governmental system and our legislative process. Yet,
this is precisely what the advocates of a death penalty “referendum’ ’

propose to do. They would step outside our viable institutional
system for determining and declaring the will of the people and in-
troduce a novel method of their own choosing. They would under-
mine and subvert our legislative process by inviting legislators to
abandon their responsibilities to evaluate all sides of a question
carefully before reaching their own honest conclusion about what
the public interest demands. Instead, they would encourage reliance
upon an arithmetical count of the votes of constituents many of whom
have little or no knowledge of the subject and, in some cases, much
demonstrable emotional ignorance of actual facts.

I cannot bring myself to believe that the public interest can best
be served by holding a “referendum.” Lawmaking must proceed
from reason, not emotion. Any system of law that is adequate and
just can only be achieved in an atmosphere of critical inquiry, com-
promise and adjustment in accordance with the time-tested deliber-
ative processes of legislative bodies. If the Commission’s study of
capital punishment has accomplished little else, it has at least con-
vinced me that the whole issue, involving complex questions of
morality, law7

, psychiatry, criminology and penology is much more
difficult to resolve in good faith than is generally appreciated.

The proponents of a “referendum” argue that the people them-
selves, directly, should be permitted to resolve the entire issue.
Yet they fail to tell us what distinguishing criteria make this alone
of all issues an issue to be removed from the General Court, even
temporarily, and sent to be determined by a state-wide popular
ballot. Surely, it cannot be its overriding importance, or its direct
effect upon the daily lives of the overwhelming majority of our citi-
zens. For the General Court almost daily passes upon a myriad of
other issues of far greater importance in terms of their direct and
tangible effects upon the daily lives of most of our citizens. Perhaps
their justification, their differentiating criteria, is that this is an



1959.] HOUSE No. 2575. 63

I

issue which involves a matter of life or death? Yet the reductio ad
absurdum of this argument is surely that while a declaration of war
certainly involves life or death on a larger scale for many of our peo-
ple, nobody seriously proposes that we modify our constitutional
processes to permit a national referendum on the question whenever
it may arise. No one can deny the awesome nature of the responsi-
bility for making such decisions. However, this is not an argument
for a “referendum.” It merely serves to highlight a fact which we
should never overlook the importance of having the power and
authority to make such decisions located where it can be most
effectively and intelligently exercised. I submit that, in the case of
abolishing or retaining capital punishment, the place where the
determination of that decision can be most effectively and intelli-
gently reached is still the General Court. There is nothing to be
gained by the introduction of government by plebiscite in Massa-
chusetts.

I have been as much concerned as some of my colleagues in the
minority on this Commission with the apparent increase in crime
throughout Massachusetts and the nation. If I were at all con-
vinced that there is any meaningful relationship between capital
punishment and the incidence of crime, I would not hesitate to take
a position contrary to the position I have taken. However, Ido not
believe that the abolition of capital punishment will cause any
increase in the statistics of criminal activity in Massachusetts.

We have the great misfortune to live at a time in human history
when organized violence on a world-wide scale, and man’s inhumanity
to man, have resulted in a declining respect for the moral law with
its emphasis upon the sanctity and inviolability of the human
personality. War, and its disturbing and unsettling aftereffects,
has made us all less sensitive to the sacred nature of human life. A
generation which has witnessed the brutal, systematic annihilation
of 6,000,000 Jews, which has seen, and still sees, millions upon
millions of people living under the yoke of inhuman totalitarian state
machines, cannot help but be affected, if only subconsciously, by a
growing disrespect, a callous indifference, to the preciousness of
human life.

Civilized societies, so called, have for years attempted to reduce
murder and crime by imposing the death penalty. I believe that
their efforts have failed, and that the time is long overdue for a new
approach based upon a deep and abiding respect for human life.
In Boris Pasternak’s celebrated book, “Doctor Zhivago,” there is a
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passage which beautifully expresses the reasons which, above all
else, have led me to advocate the abolition of capital punishment:

I think that if the beast who sleeps in man could be held down by threats —-

any kind of threat, whether of jail or retribution after death —• then the highest
emblem of humanity would be the lion tamer in the circus with his whip, not the
prophet who sacrificed himself. But don’t you see, this is just the point what
has for centuries raised man above the beast is not the cudgel but an inward music;
the irresistible power of warmest truth, the powerful attraction of its example.

I know of no greater single step forward that we in Massachu-
setts can make along the road that leads to greater respect for human
life and the moral order than the abolition of capital punishment.

Respectfully submitted,

ALEXANDER J. CELLA

Minority Report

It is the opinion of those who subscribe to this minority report
of the Commission appointed for the study of capital punishment
and related questions that it would be inopportune at the present
time to abolish the death penalty for first-degree murder. This
conclusion assumes and is derived from the following fundamental
postulates:

1. There is a supreme and all-perfect being, God, who has created
man and upon whom man depends for his continued existence.

2. By his possession of a spiritual soul, which is the source and
explanation of his characteristically human activity, man is ele-
vated above the material universe with which his body is related.

3. Man is capable of self-determined activity, through which he
rises above the factors which may exercise a compulsive influence
upon him. The normal man is thus capable of charting his own
course over the period of his earthly existence.

4. In the relationship between man and God there arises the
moral law, which is the expression of man’s obligation to follow

Part IV
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those courses of action which are in conformity with the essential
requirements and tendencies of his nature and to avoid those
courses of action which lack this conformity.

5. As created by God, man is destined to live in society with his
fellow men. Man’s natural social condition implies the existence,
as divinely ordained, of a social entity, of which the organized ex-
pression is the State.

6. The purpose of the State is to provide for the temporal welfare
of its individual members. The very nature of the State implies,
therefore, divine authorization to take whatever steps are neces-
sary to assure its own existence and to guard against the dangers
which threaten it, consistently with the more fundamental prin-
ciples of the natural law.

7. Only God, who created human life, has the right to take it
away. Since, however, the authority of the State derives ultimately
from God, and is exercised in God’s name, it is not inconsistent to
hold that the State may claim the right, in the name of God, to
take away human life in circumstances in which this would appear
clearlv to be in accord with God’s own will.

8. It is beyond the authority of the State to take the life di-
rectly of any innocent human being. The right of each man to his
life is anterior to the existence of the State. When, however, a
man, through his own fault, has endangered the right of the State
to carry on its divinely appointed functions, there may be reason
to assume that he has forfeited his God-given right to live, and that
the taking of his life may be justified as an indispensable means of
protecting society from serious harm.

Human history bears witness to the persistent conviction that the
State has a natural right to inflict the death penalty. It would be
wrong to hold that capital punishment is in essential violation of
the law of God, and that the taking of life by the State represents
essentially a tampering with rights which God reserves exclusively
to Himself. Nor would it be right to assert that an individual
member of human society has an absolute right to his life that is
beyond all attack on the part of the State.

On the other hand, it is clear that the taking of human life by the
State can be justified only when no other means will be effective in
safe-guarding its essential interests from criminally immoral attack.
Only a malefactor can be put to death by the State, and only when
the taking of his life will be a necessary means for the strengthening
of human society against attack upon its fundamental structure.
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No one can deny that there have been grave abuses connected
with the exercise by the State of its right to inflict the death pen-
alty. History records the regrettable facts that men have been
put to death by state governments for trivial reasons in brutal and
abhorrent ways and in satisfaction of the basest of human passions.
We should not, however, allow the abuses connected with the exer-
cise of the right of capital punishment to obscure our understand-
ing of the considerations which justify it in principle. We should
not argue that because the death penalty has often been imposed
for minor crimes, there can never be a crime of major proportions
for which it would be a necessary measure for the protection of
society. We should not identify the death penalty itself with the
gruesome methods which have been employed in particular situa-
tions or by individual executioners. We should not infer from the
fact that motives of hatred or vengeance are often associated with
the inflicting of capital punishment that such motives constitute the
only reasons for which the death penalty could be demanded or
justified.

The subscribers to this minority report hold, therefore, that the
supreme authority of the State has the right to inflict the death
penalty when it can be shown to be a necessary means for protect-
ing society against criminal attack which endangers its very founda-
tions. It is our opinion that the death penalty for first-degree mur-
der, as it exists at present in this Commonwealth, is justified in
principle on these grounds.

We are led to this conclusion by the following considerations.
It is recognized that the death penalty is primarily punishment
and inflicted as such. However, it is not essentially for this reason
that it is imposed. It is chiefly for its deterrent influence that the
State adopts such a drastic measure. We would hold first of all,
then, that the State may take the life of a human being only in
punishment for a crime of serious proportions. The primary aim
of the State in so doing is to discourage by the most drastic means
possible, the deprivation of human life, the wanton taking of the
life of innocent human beings. The State is considering at this
level of action not the individual life of the criminal but the protec-
tion of all its other members, the human beings who are the poten-
tial victims of other future murderers. In this area of its thinking
the State is not concerned with problems of vengeance and hatred
on the one hand, nor of rehabilitation, treatment or parole, on the
other. Its main and all-important objective is what measure will
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best serve as a deterrent to would-be assassins and as a protection
to all its members. The death penalty cannot be inflicted merely
to rid society of undesirable members. Nor can it be inflicted merely
because an objectively criminal act has been committed, without
reference to the subjective guilt of the criminal. Execution of a
person by the State must represent essentially a punishment which
fits a crime. It is, thus, primarily an exercise of vindictive justice
by which steps are taken to restore the order of society which has
been wilfully violated.

Secondly, the inflicting of capital punishment can be justified
only if it serves as a deterrent in relation to future possible crimes
of the same order, and only if less drastic measures towards the same
end will not be sufficiently effective.

It is at this particular point that differences of opinion arise
among those who admit in principle the right of the State to inflict
the death penalty. It is in relation to this point, therefore, that the
conclusions of this minority report require to be established and de-
fended. Does the death penalty serve as a deterrent? Will life
imprisonment, or any other penal measure afford sufficient protec-
tion to society against the crime of first-degree murder for which
the death penalty is now decreed? These are the important ques-
tions which we shall attempt to answer and upon which will depend
the validity of the report which we submit:

Does the death penalty for first-degree murder really serve as
a deterrent to potential murderers? All human beings fear the
loss of their lives, even those who may be suffering from major
mental disturbances. The instinct of self-preservation is so funda-
mental that the threat of death, apprehended as such, must have a
powerful determining influence on the voluntary direction of human
activity. No one will knowingly drink poison or cast himself over
a precipice unless he is so deranged that he cannot evaluate the con-
sequences of what he is doing, or unless he studiously chooses the
alternative of death to continued existence in what he judges to be an
intolerable situation. The claim that the death penalty in itself,
decreed for the committing of a major crime, will not exercise a
deterring influence on the great majority of potential criminals,
contradicts one of the fundamental facts of human psychology.

What of statistics that seem to show that the incidence of crime
does not vary consistently with the presence or absence of the death
penalty? These statistics have obvious reference to the particular
circumstances in which the death penalty is inflicted. In point of
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fact, the death penalty, in States in which it exists, is incurred by
only a small percentage of those who commit murder. It is im-
possible, of course, for the penalty to be implemented quickly and
with unerring accuracy. Legal procedures, extending over long
periods of time, are required to establish the moral responsibility of
one who has been charged with murder. The welfare of society as a
whole demands that every possible precaution be taken against the
execution of one whom the law would require to be spared.

This necessary delay in the carrying out of the death penalty of its
very nature reduces the effectiveness of the penalty as a deterrent
measure. And because legal procedures are so complicated and so
difficult of organization, the possibility is created that even those
who are guilty of the crimes for which they are charged may not be
proved guilty by the courts. Some lawyers who have testified
before the commission have remarked the effect of the slowness with
which trials for murder are conducted. The claim has been made,
moreover, that those who have unlimited wealth at their disposal
will almost certainly escape the death penalty, while those who are
poor and unfortunate are more likely to be its victims.

All these factors are represented in the statistics which seem to
indicate that the death penalty is not a deterrent to potential mur-
derers. It seems quite possible, therefore, that the reason why the
death penalty is not effective is the difficulty of applying it to con-
crete cases and the correspondingly increased possibility that
the murderer may escape the penalty which the law decrees. This
point should, it would seem, be kept in mind as we attempt to evalu-
ate the statistics to which the advocates of abolition attach such
great significance. It does not seem logical to say that the death
penalty should be abolished because statistics prove that it is not a
deterrent. It seems more consistent to urge that every effort be
made to minimize the influence on the effectiveness of the death
penalty of factors extrinsic to itself, and thus to realize to the
maximum its intrinsic value. The death penalty strikes deeply at
the possession of the bodily life which is for everyone the root and
foundation of every other earthly possession and satisfaction. If
we admit that the State has, in principle, the right to inflict it, we
should admit likewise a corresponding obligation on the part of the
State to make it effective and we should not urge failure to do this as
proof that the death penalty itself is not necessary.

Will life imprisonment, or some other penal measure, afford suffi-
cient protection to society against the crime of first-degree murder
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for which the death penalty is now decreed? Many advocates of
abolition who have agreed with what has already been said will
answer this question affirmatively. We have reached, they will say,
a point in the development of human society at which it is no
longer necessary to resort to the drastic measure of capital punish-
ment as a means of safeguarding society from the dangers created
by potential criminals. The criminal, they say, should be punished
in some less severe way which will leave open the possibility of his
rehabilitation and his eventual restoration to full membership in
society. In any event, he should be allowed to run the course of
his natural life, atoning in his enforced isolation for the wrong which
he has done and no longer presenting a danger to society of further
criminal activitv.

In answer to this kind of argument we may point to the obvious
fact that crime of all description is increasing both in numerical
occurrence and in the efficiency of the methods by which it is per-
petrated. Respect for the moral law is diminishing. Those who
seek illegitimate gain hesitate less and less to sacrifice human life
when it suits their purposes to do so.

In this regard it might be well here to point out that it is the
opinion of the minority that the majority report lays too great
stress on the welfare of the individual criminal subject to a sen-
tence of execution. It is not our intent to deprive the criminal of
every consideration which may be afforded to him by the executive
powers of the State subsequent to his sentencing to execution.
However, to urge that this one could be rehabilitated or that one
could be given psychiatric treatment and therefore they all are
salvable does not solve the problem of suppressing potential mur-
derers. If one becomes convinced that the drastic measure of exe-
cution is the effective deterrent, then it must logically follow that
the innocent lives saved thereby are of far greater import than the
criminal life sacrificed. This method of thinking must of necessity
divorce itself from any thought of the rehabilitation of the properly
condemned criminal. This commission, including the members of
this minority report, has unanimously agreed on a change in the
definition of legal sanity so that the psychiatric considerations men-
tioned above will be adequately presented for the protection of de-
serving accused.

It must be continually borne in mind that it is not the mere
elimination of the murderer from society by life imprisonment or
isolation in a mental hospital that prevents future murders (few
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murderers kill a second time in any event) but the ever-present
threat of execution on the law books of the Commonwealth that
will deter the potential killer from committing his nefarious deed.
The most drastic crime, the taking of life, needs the most drastic
form of punishment, the taking of life (and this is not a life for a
life in vengeance) for its effective control and suppression.

The movement to abolish capital punishment should, it would
seem, be integrated with more comprehensive efforts to strike at
the roots of the criminal tendencies which threaten the future of
our democratic institutions. We who subscribe to this minority
report look forward, as do so many whose testimony we have heard,
to the day when it may be possible to dispense with the death pen-
alty. It is our conviction, however, that as a society we have not
yet reached the stage of moral development at which it would be
prudent to remove a safeguard judged to be necessary by so many
who are charged with the heavy responsibility of protecting human
life against criminal attack.

We have been impressed by the urgent demands of large num-
bers of law-enforcement officers that the death penalty be retained.
These men have not made the speculative study of the problem
with which they are confronted that would enable them to present
their conclusions in compelling statistical form. Their point of view
is not, however, for this reason to be taken lightly, especially in
view of their insistence that their own lives are endangered by their
efforts to protect the lives and property of their fellow men.

Again, here we are faced with the objection of statistical evidence
which seems to indicate that murders of law-enforcement officers do
not vary consistently with the presence or absence of the death
penalty. We suggest that here, too, there may be hidden factors
which may alter the significance of the data presented. A law-
enforcement officer is a human being. His strongest natural tend-
ency is to protect and preserve his own life. If he has become hon-
estly convinced in his past experience that the death penalty is a
necessary deterrent measure, his reaction to its abolition might well
be to relax his efforts to enforce the law when the full discharge of
his duty might place his own life in jeopardy.

We are not suggesting that any purely subjective impressions of
law-enforcement officers should be accepted as sufficient reason for
retaining the death penalty. What we do say is that the convictions
of law-enforcement officers on the necessity of the death penalty
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earnestly expressed by so many of their authorized representatives,
should not be dismissed as groundless because of the lack of con-
firmatory statistical evidence. Without doubt many of those who
acted as spokesmen for the associates used language which betrayed
a high degree of emotional reaction. Possibly, too, many of them
may have found it difficult to dissociate in their thinking on the
subject those motives which are morally sound from other motives
which would be questionable on moral grounds as indicative of
hatred or revenge.

Beyond all these questionable elements in the presentation of
their argument, however, there lies a groundwork of objective truth
towards which their convictions are directed. We feel that society
owes to them every possible measure of protection, and that it
would be imprudent at the present time to disregard their warning
that abolition of the death penalty would hamper them in their
efforts to maintain public order.

We have likewise been deeply impressed by the honesty and sin-
cerity of those who have appeared before this commission to urge
abolition of the death penalty. Many of them are experts in then-
respective fields, and their conclusions have obviously followed upon
careful and scientifically controlled study. We are conscious more-
over, that in presenting a minority report, we are in disagreement
with a larger number of our colleagues on this commission, whose
convictions have been conscientiously formed and for whom we have
developed sentiments of the highest respect. We have all worked
together in a spirit of harmony and co-operation, and we regret our
inability to subscribe to a report which could be presented without
disagreement on essential points.

We recognize that there can be honest differences of opinion in
the matters which we have been asked to consider. Our dissenting
report is not presented as an expression of disagreement on ques-
tions of principle. Nor does it represent a point of view which
could not be modified at some future time under the influence of
an improved condition of society.

At the same time, however, we would challenge the objection that
our own advocacy of the death penalty is inconsistent with either the
principles of the natural law or the findings of modern psychology.
We have already stated the reasons why we feel that the State has,
in principle, the right to inflict the death penalty. Another objec-
tion, less radical in its origin but no less universal in its conclusion,
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is that capital punishment is wrong because the death penalty is ir-
revocable, and it is thus possible that a miscarriage of justice may
send an innocent man to his death.

It would be impossible to deny the premises from which this con-
clusion is derived. The conclusion itself, however, does not seem
valid. In the first place, the danger of convicting a person for a
crime which he did not commit, while not absolutely negligible is,
in existing circumstances, extremely remote. There is far greater
danger, as we have previously suggested, that a person who is really
guilty of murder, may escape the punishment which the law decrees
for him, so carefully and painstakingly do the courts sift the evidence
which would lead to his conviction. While suggesting, as we already
have, that the procedures of the courts might be expedited to the
extent consistent with conservative legal and judicial requirements,
we would not want any changes introduced which would increase
the danger of error in a matter in which errors are so costly and so
irreparable.

We do not feel, however, that the mere possibility of error, which
can never be completely ruled out, can be urged as a reason why
the right of the State to inflict the death penalty can be questioned
in principle. It is not possible for human authorities to make judg-
ments which are infallible in matters which require lengthy de-
liberation and logical analysis. All that can be expected of them is
that they take every reasonable precaution against the danger of
error. When this is done by those wr ho are charged with the ap-
plication of the law, the likelihood that errors will be made descends
to an irreducible minimum. If errors are then made, this is the
necessary price that must be paid within a society which is made up
of human beings and whose authority is exercised not by angels
but by men themselves. It is not brutal or unfeeling to suggest that
the danger of miscarriage of justice must be weighed against the
far greater evils for which the death penalty aims to provide effec-
tive remedies.

We have likewise met the objection of many authorities in psy-
chology and psychiatry that all murderers are psychopathic per-
sonalities, and that fewr

, of any, murders are committed by persons
who could be held legally or morally responsible for their acts. We
recognize the value of the psychological studies which have revealed
the influence of subconscious motivation on all forms of human ac-
tivity. We have noted disagreement among psychiatrists them-
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selves, however, as to the extent to which this motivation is effec-
tive. We would certainly agree that some murderers are victims of
strong impulses which reduce, if they do not remove completely, the
power of self-determination which is fundamental to any degree of
moral or legal responsibility.

However, such a concession does not minimize or destroy the
great power of deterrency of the death penalty even in many such
people. Eliminating first those who would be adjudged insane under
the uncontrollable impulse rule included in the change to the legal
sanity definition, we believe that the death penalty threat is effec-
tive in preventing large numbers of wrongdoers from ever allowing
themselves to reach that stage of criminality where they become
victims of uncontrollable impulses and subjects of murder commis-
sions. It is in this early gray zone of murder premeditation that
the death penalty threat is most apt to be operative and effective.

We maintain that premeditated murder, for which full respon-
sibility should be imputed, is not just a speculative possibility, but
an imminent danger actually to be feared. There is such a thing
today as organized crime. It is a big business in this country.
Those who are engaged in it are highly intelligent and completely
unscrupulous. They do not hesitate to plan and commit murders
in cold blood when the need arises. Those whose assistance they
seek in the actual perpetration of crime are fully aware of the im-
plications and requirements of the co-operation which they are
asked to afford.

It is wrong, we hold, to evaluate the moral or legal responsibility
of criminals in terms simply of their psychological condition at the
moment at which they actually commit a crime. When any wrong
deed is committed, its agent has built up within himself, while he
is still free to conform to the requirements of the law, an attitude
of intellectual contempt for what the law demands, and of voluntary
determination to break it. It is during this period of calm and de-
liberate reflection that moral responsibility is incurred. A criminal
should not be allowed to plead insanity as a ground for release from
the charges made against him simply because at the moment at
which he actually perpetrated a crime he was under the influence
of an impulse which he could not resist. This point of view prescinds
entirely from the crucial question: why was the criminal under the
influence of an irresistible impulse? If his personality is habitually
psychopathic, he may well have been lacking in the moral respon-
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sibility for which he could legally be punished. If, however, his in-
ability to resist was due to his having voluntarily prepared for the
situation in which he executed his criminal intention, he is not less
but more guilty for this very reason.

We submit this report in the hope that it may contribute to a
better understanding of the problems which we have been deliberat-
ing during the lifetime of the commission to which we have been
appointed. AVe have not been able to reach agreement among our-
selves on the question of whether or not this matter should be sub-
mitted to a referendum. As for the other ancillary questions related
to our deliberations, our differences of opinion with our colleagues
are not so fundamental or so incapable of modification that we would
not be able to agree to the recommendations offered in the report
of the majority of the commission.

We feel quite certain that we have not approached the problem
of first-degree murder in a spirit of vindictiveness or hatred. AYe
have tried to be objective and to rise above the emotional prejudice
which so easily injects itself into any discussion of controversial
matters. AVe have tried, too, to make this report on the basis of
the evidence which has been presented to us, and not to present it as
the elaboration of previously determined points of view. We are
grateful for the privilege of serving on this commission and we trust
that we may have rendered a faithful account of our efforts to fulfill
the task which has been entrusted to us.

Respectfully submitted

JOHN R. SENNOTT, Jr.
THOMAS J. RILEY.
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While I agree in substance with the minority report submitted
by Rt. Rev. Thomas Riley, and Representative John R. Sennott,
Jr., I feel that an extension of these ideas on my part is in order.
I therefore submit the following: -

During my membership on the Special Commission studying the
advisability of eliminating capital punishment in this State, I have
tried conscientiously to approach the subject with an open mind.
I listened with great interest to the pros and cons of the subject
submitted to the Commission in testimony by persons who have
studied this controversial matter; I have read extensively and
studied reports on the experiences of other States; and I have so
far as I have been able, conducted independent research to obtain
as broad a knowledge of the subject as I could.

The arguments for and against the taking of life by the State for
the crime of murder have, in many instances, an emotional basis.
I have endeavored to maintain an objective viewpoint in keeping
with my responsibilities as a member of the Commission.

It is with this background in mind that I state that I favor re-
tention of capital punishment in Massachusetts. I am not per-
suaded that this State should give up the death penalty.

The question of whether the existence of capital punishment on
our law books does not act as a deterrent is one that has not been
answered with any degree of satisfaction. Who can tell how many
murders have been prevented because the would-be killer paused
to reflect that his life might be the price he would pay.

I have noted that opponents of capital punishment, in the main,
agree that anyone who kills an officer or guard in a correctional in-
stitution should forfeit his life. Do they mean that this deterrent
should be a- bulwark of protection for correctional guards, but not
for police officers who are manning the front lines in the constant
battle against crime? Is not the life of a police officer as precious
to himself, to his family, to the State, as the life of a correctional
guard? The correctional guards would be the first to answer af-
firmatively. The question then would be, if this shield is placed

MINORITY VIEWS OF SENATOR MARY L. FONSECA
OF FALL RIVER.
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around the guard and the police officer, should it not be extended
to others who come in contact with a person accused of murder
such as sheriffs, deputy sheriffs and court officers. Surely then-
lives are equally precious to them, their families and the State.
If the correctional guards, police and court attaches are thus pro-
tected should not the law-abiding citizen have protection also?

I have made a sustained and extensive effort to ascertain the
sentiment of the people of my district as to whether they prefer to
continue capital punishment or want it modified or eliminated as
a policy of the State. lam sincerely convinced that the majority
of people in my district hold the same views that I do, namely,
that capital punishment should be retained. I feel strongly that
in opposing elimination of the death penalty, I am carrying out
the wishes of those I represent in the Senate.

However, a compromise has been suggested. It has been pro-
posed that the will of the people of the State be ascertained by
means of a referendum on the ballot at the 1960 state election. As
a means of obtaining the views of the people, I am willing to go on
record and recommend such a referendum.

This will be a valuable contribution towards the crystallization of
sentiment for the information of legislators who in the final analysis
must, by their votes, decide this very important decision.

Respectfully submitted,

Senator MARY L. FONSECA
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At the time that I was first appointed to this recess commission
by the President of the Senate, I had hoped to devote my undivided
attention to the study of this very important question.

Unfortunately, I was also appointed to the Recess Commission
Studying Motor Vehicle Insurance Laws and was subsequently
elected chairman of this Commission. My duties as chairman of
this commission have prevented me from attending many of the
meetings of the Recess Commission on Capital Punishment and
for that reason I have been unable to hear any of the evidence that
was presented to the Commission on the subject matter.

Therefore, I feel it encumbent upon me in all fairness to the other
members of the Commission to refrain from taking any position
with either the majority or the minority reports as any opinion
expressed would merely be my personal feeling and not be based
on any evidence that was presented to the Commission.

For that reason and that reason alone, my vote is not recorded
on the matter of the abolition or retention of capital punishment.

I do feel, however, that I am free to express an opinion as to
whether or not this question should be placed before the public on
referendum and since during my legislative service I have always
favored the placing of referenda questions before the public, I feel
that this is no exception and I feel if the proper procedure is fol-
lowed, it should properly be placed before the people.

Respectfully submitted,

EDWARD J. DeSAULNIER, Jr

STATEMENT OF SENATOR EDWARD J. DESAULNIER,
JR., OF CHELMSFORD.
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One of the most difficult ancillary issues with which the Special
Commission on the Abolition of the Death Penalty has had to deal
is the question of the adequacy of existing Massachusetts law in
fairly and effectively determining whether or not a person accused
of first degree murder was mentally responsible for his crime. The
law in Massachusetts with respect to mental irresponsibility in cap-
ital cases, and its effects, cannot properly be understood without
some consideration of the historical background which directly un-
derlies Massachusetts law in this highly important and increasingly
controversial area.

In 1843, Daniel M’Naghten labored under the overpowering de-
lusion that certain prominent people, including the leader of the
Tory Party in England, Sir Robert Peel, were engaged in an or-
ganized conspiracy against him. Acting on the basis of tins delu-
sion, M’Naghten felt impelled to secure a pistol and station him-
self in a position of readiness to thwart the plans of this conspiracy
by killing Peel. Never having seen Peel, and not having the va-
guest notion of what he looked like, M’Naghten shot and killed the
unfortunate Edward Drummond, Peel’s Secretary, by mistake.

When the case went to trial, eight medical witnesses testified that
M’Naghten had no control over his action since he was laboring
under an overwhelming delusion. Lord Chief Justice Tindal ulti-
mately stopped the case and ordered the jury to bring in a directed
verdict of “not guilty by reason of insanity.”

The M’Naghten case provoked great controversy and discussion
in England. As a result, the House of Lords drew up a question-
naire which was circulated among the fifteen Lligh Court Judges
of England. The answers of fourteen of the fifteen High Court
Judges in this extraordinary and unprecedented action have come
to constitute the so-called M’Naghten Rules regarding the criminal
responsibilitjr of persons suffering from insane delusions.

In the light of Anglo-Saxon jurisprudence, with its emphasis upon
the system of stare decisis, it is important to remember historically
that the M’Naghten Rules originated as a purely advisory opinion
of the High Court Judges of England. Yet, in spite of its hesitant

Part V.

The Problem of Legal Insanity.
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historical origin in law, this advisory opinion has carried, and still
carries, enormous legal weight ; probably more weight than any
actual decision on any case in the entire history of Anglo-Saxon
law. Since it was first enunciated one hundred and fifteen years
ago, it has constituted, with slight modifications here or there, and
with the exception of few jurisdictions, the fundamental and ac-
cepted formula for the juridical determination of mental irrespon-
sibility in the English speaking world.

The most significant passage in the Judges’ answers in the M’Nagh-
ten case was the following:

. . . the jury ought to be told in all cases that every man is presumed to be
sane, and to possess a sufficient degree of reason to be responsible for his crimes,
until the contrary be proved to their satisfaction; and that, to establish a defense
on the ground of insanity, it must be clearly proved that, at the time of the com-
mitting of the act, the party accused was laboring under such a defect of reason,
from disease of the mind, as not to know the nature and quality of the act he was
doing, or if he did know it, that he did not know he was doing what was wrong.

The M’Naghten Rules postulated a knowledge of right and wrong
as the determinative test of criminal responsibility. In so doing,
they compartmentalized the functions of the human mind. They
concentrated exclusively upon cognition and completely ignored
other aspects of the workings of the human mind, such as volition
and emotion. They did not concede any role in the motivation of
human behavior to the operation of unconscious mental forces.

In 1844, Chief Justice Shaw, in the case of Commonwealth v.
Rogers (7 Metcalfe 500) specifically adopted the M’Naghten Rules
as the basis of determining criminal responsibility for murder in
Massachusetts. Chief Justice Shaw, in part, said:

In these cases, the rule of law, as we understand it, is this: A man is not to be
excused from responsibility, if he has capacity and reason sufficient to enable him
to distinguish between right and wrong, as to the particular act he is then doing;
a knowledge and consciousness that the act he is doing is wrong and criminal, and
will subject him to punishment. In order to be responsible, he must have suffi-
cient power of memory to recollect the relation in which he stands to others, and
in which others stand to him; that the act he is doing is contrary to the plain dic-
tates of justice and right, injurious to others, and a violation of the dictates of duty.

On the contrary, although he may be labouring under partial insanity, if he
still understands the nature and character of his act, and its consequences; if he
has knowledge that it is wrong and criminal, and a mental power sufficient to
apply that knowledge to his own case, and to know that, if he does the act, he
will do wrong and receive punishment; such partial insanity is not sufficient to
exempt him from responsibility for criminal acts.



HOUSE No. 2575. [Jau.80

*

t

But the decision of Chief Justice Shaw went appreciably beyond
the right and wrong test of the M’Naghten Rules. Chief Justice
Shaw clearly and explicitly recognized the existence of a range of
criminal behavior in which the individual, while knowing the dif-
ference between right and wrong, might be so overcome by an irre-
sistible, uncontrollable impulse that he might properly be deemed
mentally irresponsible. Thus, Mai
M’Naghten Rules per se, but has
Rules by additional reliance upon
test. Chief Justice Shaw made
Commonwealth v. Rogers when he

isachusetts has never applied the
always modified the M’Naghten
the so-called irresistible impulse
this important modification in
went on to say:

if then it is proved, to the satisfaction of the jury, that the mind of the accused
was in a diseased and unsound state, the question will be whether the disease ex-
isted to so high a degree, that for the time being it overwhelmed the reason, con-
science, and judgment, and whether the prisoner, in committing the homicide acted
from an irresistible and uncontrollable impulse: If so, then the act was not the
act of a voluntary agent, but the involuntary act of the body, without the con-
currence of a mind directing it.

That the M’Naghten Rules, as modified by the irresistible im-
pulse test, are the law in Massachusetts has been reaffirmed in nu-
merous cases since Commonwealth v. Rogers. See, for example, Com-
monwealth v. Johnson, 188 Mass. 382, 388; Commonwealth v.
Cooper, 219 Mass. 1, 4-5; Commonwealth v. Stewart, 255 Mass.
9, 13; Commonwealth v. Trippi, 268 Mass. 227, 230; Common-
wealth v. Shepard, 313 Mass. 590, 594. One of the most recent
formulations of the rule in Massachusetts is contained in Common-
wealth v. McCann, 325 Mass. 510, where the Court said:

One whose mental condition is such that he cannot distinguish between right
and wrong is not responsible for his conduct, and neither is one who has the ca-
pacity to discriminate between right and wrong but whose mind is in such a
diseased condition that his reason, conscience and judgment are overwhelmed by
the disease and render him incapable of resisting and controlling an impulse which
leads to the commission of a (crime).

Ever since the M’Naghten Rules were first promulgated, they
have been a target of constant criticism. Even in 1843, a majority
of the medical profession, and the most enlightened members of
the legal profession, recognized the obsolete, archaic nature of the
formulation as it related to the actual conduct and functioning of
the human mind. As early as 1838, Isaac Ray, one of the founders
of the American Psychiatric Association, in publishing his pioneer
tract, Medical Jurisprudence of Insanity, vigorously attacked the
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use of knowledge of right and wrong as a test of criminal responsi
bility. He pointed out:

That the insane mind is not entirely deprived of this power of moral discern-
ment, but in many subjects is perfectly rational, and displays the exercise of a
sound and well balanced mind is one of those facts now so well established that
to question it would only betray the height of ignorance and presumption.

In 1864, the Medical Officers of Hospitals and Asylums for the
Insane in England adopted the following resolution at a meeting:

That so much of the legal test of the mental condition of an alleged criminal
lunatic as renders him a responsible agent, because he knows the difference be-
tween right and wrong, is inconsistent with the fact, well known to every member
of this meeting, that the power of distinguishing between right and wrong exists
very frequently among those who are undoubtedly insane and is often associated
with dangerous and uncontrollable delusions.

The M’Naghten Rules conspicuously failed even in 1843 to codify
the knowledge of the operation of the human mind then available.
Nevertheless, this classic formulation has, as we have seen, persisted
with a remarkable tenacity through the years. The science of
psychiatry, a word not even known in 1843, has advanced enor-
mously since the fourteen High Court Judges set down their thoughts
on the subject of mental irresponsibility for criminal behavior. Yet
the law, ponderous and slow-moving in this field, has largely failed
to keep pace with modern scientific developments in psychiatry.

Modem psychiatry recognizes that man is an integrated person-
ality; that reason constitutes but one element in that personality;
and that reason is neither the sole, nor necessarily the most impor-
tant, determinant of human behavior. In his classic study, Psy-
chiatry and the Criminal Law, Professor Sheldon Glueck in 1928,
pointed up the anachronistic character of the M’Naghten Rules
in the light of modem psychiatric knowledge. Professor Glueck
said:

It is evident that the knowledge tests (The M’Naghten Rules) unscientifically
abstract out of the mental make-up but one phase or element of mental life, the
cognitive, which in this era of dynamic psychology, is beginning to be regarded
as not the most important factor in conduct and its disorders. In brief, these
tests proceed upon the following questionable assumptions of an outworn era in
psychiatry: (1) that lack of knowledge of the nature or quality of an act (assuming
the meaning of such terms to be clear), or incapacity to know right from wrong, is
the sole or even the most important symptom of mental disorder; (2) that such
knowledge is the sole instigator and guide of conduct, or at least the most impor-
tant element therein, and consequently should be the sole criterion of responsi-
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bility when insanity is involved; and (3, that the capacity of knowing right from
wrong can be completely intact and functioning perfectly even though a defendant
is otherwise demonstrably of disordered mind.

It would readily be possible to compile a lengthy list of medico-
legal writers over the years who have on occasion leveled an attack
upon the M’Naghten Rules. Among the most eminent and quali-
fied of the recent critics is Justice Felix Frankfurter of the United
States Supreme Court who, in testifying before the British Royal
Commission on Capital Punishment in July, 1950, declared:

. . . The M’Naghten Rules were rules which the Judges, in response to ques-
tions by the House of Lords, formulated in the light of the then existing psychologi-
cal knowledge ... I do not see why the rules of law should be arrested at the
state of psychological knowledge of the time when they were formulated ... If
you find rules that are, broadly speaking, discredited by those who have to ad-
minister them, which is, I think, the real situation, certainly with us they are
honored in the breach and not in the observance then I think the law serves its
best interests by trying to be more honest about it ... I think that to have
rules which cannot rationally be justified except by a process of interpretation
which distorts and often practically nullifies them, and to say the corrective process
comes by having the Governor of a State charged with the responsibility of decid-
ing when the consequences of the rule should not be enforced, is not a desirable
system ... I am a great believer in being as candid as possible about my insti-
tutions. They are in large measure abandoned in practice, and therefore I think
that the M’Naghten Rules are in large measure shams. That is a strong word, but
I think the M’Naghten Rules are very difficult for conscientious people and not
difficult enough for people who say, “We’ll just juggle them” ... I dare to be-
lieve that we ought not to rest content with the difficulty of finding an improve-
ment in the M’Naghten Rules . .

.

In short, the collective import of the views of critics of the
M’Naghten Rules was once succinctly and appropriately summarized
by Mr. Justice Cardozo when he observed:

Everyone concedes that the present (legal; definition of insanity has little
relation to the truths of mental life.

Our studies and consideration of the situation governing the
determination of mental irresponsibility for first degree murder in
Massachusetts leads us to the inescapable conclusion that our
present law is hopelessly archaic and badly in need of revision in
the light of modern psychiatric knowledge. We firmly believe,
however, that any such revision must meet three major require-
ments :

1. It must bring the law into working harmony with modern medical science,
thus enabling the psychiatrist to make his maximum contribution as an expert
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witness in court unhampered by the necessity for conforming his testimony in a
Procrustean manner to arbitrary legal and moral categories which have no special
relevance to him within the narrow field of his professional competence.

2. It must be clearly stated in such a way as to be readily applicable and easily
understood by a jury of laymen.

3. It must narrowly circumscribe the general range of mental conduct and
criminal behavior which shall legally be regarded as irresponsible without in the
least way vitiating, even by implication, the moral and legal responsibility of the
sane individual for his conduct and actions.

There can be no doubt but that the psychiatric unsoundness of
the present Massachusetts law on legal responsibility for criminal
behavior has imposed an almost impossible task upon psychiatrists
testifying in court. They are called upon to testify in terms of a
completely erroneous conception of mental responsibility; a con-
ception which is totally unscientific and inconsistent with the under-
standing and interpretation of human behavior derived from modern
psychiatric experience and research. When they are called upon
to answer categorically whether or not the defendant had the capac-
ity to know or to control, as they are required to do under present
law (See Commonwealth v. Clark, 292, Mass. 409), they are called
upon to render a moral, not a scientific judgment. They are, thus,
effectively precluded from offering the very testimony which pre-
sumably has brought them into court in the first place: the relevant
scientific facts which medically determine the existence or absence
of mental disorders or deficiencies in the defendant which the jury
ought to consider in determining as a question of fact the legal
responsibility of the defendant.

At the same time it should not be forgotten that the moral, legal
and political tradition of the West rests squarely upon the ethical
postulates of individual responsibility and free will. Our system of
criminal law is rooted in the firm assumption that man is a rational,
social animal; that he is free to commit, or not to commit, acts
which violate the law; and that when, by an exercise of his own
free will, and with evil intent (mens rea), he chooses to violate the
law, he shall be held criminally responsible for his illegal acts to
society as a whole. To abrogate or weaken these far-reaching
ethical postulates is to court disaster by inviting moral, legal and
political chaos in our society.

Yet, we make a mockery of our heritage if we fail to recognize
that where human actions stem from, or are the product of, mental
aberrations, responsibility and blame should not attach. We spe-
cifically reject the view that all criminal behavior, and particularly
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murder, can be attributed to mental disease or deficiency, and that,
consequently, no personal responsibility should ever attach. We
do explicitly recognize, however, that there are a great many cases
of criminal behavior which are the direct product or result of mental
disease or deficiency and which ought to be regarded as absolving,
or at least mitigating, the moral and legal responsibility of an
individual defendant for his criminal anti-social behavior.

In the light of the three major requirements discussed above, we
have examined with great care the various alternative formulations
which have been proposed to lay to rest once and for all the irre-
pressible Ghost of M’Naghten. We have studied the Durham
Rule, established in the District of Columbia in 1954, which in
essence provides that the accused is not responsible if his unlawful
act was the product of mental disease or defect. We have con-
sidered the Scottish doctrine of diminished responsibility. This
doctrine enables a jury to reduce the crime from murder to culpable
homicide if it is satisfied that a person charged with murder, though
not insane, suffered from mental weakness or abnormality to such
an extent that his responsibility was substantially diminished. We
have examined the rule adopted by the United States Army in its
courtmartial proceedings; the rule which holds that a person is not
mentally responsible unless he was so free from mental derange-
ment as to be able, concerning the particular act charged, both to
distinguish right from wrong and to adhere to the right. We have
also considered the formulation of the American Law Institute which
in May, 1955, proposed that:

A person is not responsible for his criminal conduct if at the time of such con-
duct, as a result of mental disease or defect, his capacity to appreciate the crim-
inality of his conduct or to conform his conduct to the requirements of the law is
so substantially impaired that he cannot justly be held responsible.

While all of these formulations constitute marked progress in
liberating the law from the stultifying rigidity of the M’Naghten
Rules, we have not been persuaded that any of them at the present
time meets all of the three requirements which we have set forth
above. We are very much concerned that m our understandable
desire to correct the inadequacy of the existing rules in Massachu-
setts, we do not go so far in substituting new rules that we open a
Pandora’s box of unforeseen moral, legal and scientific difficulties.
We recognize the fact that psychiatry has made great progress
since 1843, and that our law should reflect these scientific advances.
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We firmly believe, however, that modern psychiatry is far from an
exact science and that much remains to be achieved in psychiatry
before human motivation and behavior are thoroughly understood.
We are unwilling, therefore, to accept any of the proposed alterna-
tive formulations discussed above because we believe that the net
effect of all of them, to a greater or lesser degree, is to eliminate
completely a clear-cut legal standard, however erroneous, and sub-
stitute in its stead, blind, absolute reliance upon the as yet insuffi-
ciently developed and imprecise science of psychiatry.

In our investigation of this problem, we have been greatly im-
pressed by an alternative formulation which was set forth in the
British Royal Commission Report. We believe that this proposal
adequately broadens the narrow range of mental behavior which
may now be regarded as irresponsible within the framework of the
M’Naghten Rules. At the same time it does not so abrogate those
rules as to impose upon modern psychiatry a responsibility which it
is presently unqualified to assume.

Recommendations of the Commission with Reference
to Legal Insanity.

We, therefore, recommend that the following formulation be
adopted as the standard for determining mental irresponsibility for
criminal behavior in Massachusetts;

The jury must be satisfied beyond a reasonable doubt that at the time of com-
mitting the act the accused, as a result of disease of the mind or mental deficiency
(a) did not know the nature or quality of his act, or (b) did not know that it was
wrong or (c) was incapable of preventing himself from committing it.

and we respectfully append, hereto, a draft of a proposed act to
that effect.

It should be pointed out that the words “disease of the mind” in
our proposed formulation are used in the sense of a mental con-
dition which is not static, but which is considered capable of im-
proving or deteriorating over time. By “mental deficiency”, how-
ever, we mean an arrested or rigidified subnormal mental condition
which is essentially unchanging, which is not considered capable of
improving or deteriorating, and which may be congenital, or the
result of injury, or the residual effect of a physical or mental disease
or illness. The term “disease of the mind” and/or “mental de-
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ficiency” does not include an abnormality which is manifested only
by repeated criminal or otherwise anti-social acts.

In offering this proposal for a revision of the existing law in
Massachusetts, we are not unmindful of the wise words of the
Massachusetts Supreme Court when, on June 10, 1958, in the case
of Commonwealth v. Chester, the Court said:

We do not labor under the illusion that the rule of Commonwealth v. Rogers is
entirely satisfactory. Indeed, in this troublesome field, there will be serious diffi-
culties in any rule that is formulated.

We do believe, however, for the reasons that we have stated, that
the adoption of our proposed formulation would go a long way
towards giving Massachusetts a workable, realistic and eminently
just definitional standard for determining mental irresponsibility.

Respectfully submitted

Rep. CHARLES W. CAPRARO
Chairman.

Judge M. EDWARD VIOLA,
Vice Chairman.

Rep. LLOYD E. CONN
Clerk.

Recordiny Secretary.
Sen. MARY L. FONSECA.
Rep. JOHN R. SENNOTT, Jr.
Rep. ALEXANDER J. CELLA
Rep. VINSON BLANCHARD.
HENRY J. BRIDES.
Right Rev. THOMAS RILEY
Rabbi ROLAND B. GITTELSOHN
Rev. DANA GREELEY.

Prof. ALBERT MORRIS

Dr. OLIVE COOPER.
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Ax Act providing that certain mental diseases or defects
SHALL PRECLUDE THE CONVICTION OF PERSONS ACCUSED OF
MURDER OR MANSLAUGHTER.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 123 of the General Laws is hereby amended by in-
-2 serting after section 100 A the following section:
3 Section 1008. No person shall be convicted of murder or
4 manslaughter if the jury is satisfied beyond a reasonable doubt
5 that at the time of committing the act the accused, as a result
6 of disease of the mind or mental deficiency, (a) did not know the
7 nature or quality of his act, or (b) did not know that it was
8 wrong or (c) was incapable of preventing himself from com-
-9 mitting it.

PROPOSED LEGISLATION.

CJie Commontocaltl) of o@assaciiusctts

In the Year One Thousand Nine Hundred and Fifty-Nine.



HOUSE No. 2575. [Jan.88

�

�

On Monday, November 4, 1957, testimony was given upon in-
vitation of the Commission by Jack R. Ewalt, M.D., Commissioner
of Mental Health; Arthur T. Lyman, Commissioner of Correction;
Edwin Powers, Deputy Commissioner of Correction; and Nelson
N. Cochrane, Director of Classification in the Department of
Correction.

On Mondays, November 18 and November 25, the Commission
heard from several criminal lawyers who had considerable experi-
ence in the defense of first degree murder cases. Those testifying
were: Francis Juggins, Esq., of Boston; James F. Morelli, Esq., of
Boston; Edward J. Bushell, Esq., of Malden; Joseph M. Mc-
Donough, Esq., of Boston; Maurice Caro, Esq., of Boston; Dwight
L. Allison, Esq., of Boston; Thomas E. Dwyer, Esq., of Boston;
and Wilbur Hollingsworth, Esq., of Boston. The Commission also
heard further testimony from Jack R. Ewalt, M.D.

On Monday, December 2, the Commission heard testimony from
Philip Solomon, M.D., Physician-in-Chief of the Psychiatric Serv-
ice, Boston City Hospital, and Assistant Clinical Professor of Psy-
chiatry at Harvard Medical School; and from all of the members
of the Board of Parole: namely, Hon. Cornelius J. Twomey, Chair-
man; Mr. Julian Steele; Mr. Patrick A. Menton; Dr. Cecilia
McGovern; and Miss Katherine Sullivan.

On Saturday, December 7, the Commission held an all-day hear-
ing for the purpose of receiving testimony from the members of the
Massachusetts Police Chiefs’ Association. Those who testified were
Arnold H. Salisbury, Assistant Attorney General of Massachusetts,
who had been asked to make a preliminary statement; Police Chief
David A. Short of Hull, President of the Massachusetts Police
Chiefs’ Association; Thomas J. Maguire, Chief of Police of Woburn
and Chairman of the Legislative Committee of the Massachusetts
Police Chiefs’ Association; William Kane, Chief of Police of Scitu-

Part VI.

Appendix A.

LIST OF WITNESSES WHO TESTIFIED BEFORE
THE COMMISSION.
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ate; William J. McCarthy, Department Superintendent of the
Metropolitan District Police; lieutenant Daniel F. Driscoll of the
Massachusetts State Police, representing General Whitney of the
Department of Public Safety; Patrick H. Ryder, Chief of Police
of Lancaster and first Vice-President of the-Massachusetts Police
Chiefs’ Association; Philip Purcell, Chief of Police of Newton;
Chief William F. Fitzpatrick of Milford; and Hector J. Pelletier,
Chief of Police of Cohasset and Secretary-Treasurer of the Massa-
chusetts Police Chiefs’ Association.

On Monday, December 9, the Commission heard from Father
Robert Drinan, S.J., Dean of the Boston College Law School;
Rabbi Israel J. Kazis of Temple Mishkan Tefila; Dr. Myron W.
Fowell, Secretary of the Massachusetts Congregational Conference
and Chairman of the Social Relations Department of the Massa-
chusetts Council of Churches; and Hon. Augustus G. Means,
Governor’s Councillor from the sth Councillor District. A com-
munication was received from Hon. Joseph Ray Crimmins, Gover-
nor’s Councillor from the 6th Councillor District.

On Monday, December 16, the Commission held an all-day
hearing for the purpose of receiving testimony from the Attorney
General of Massachusetts, from Professors of Criminal Law and
from District Attorneys. At this hearing, the Commission received
testimony from Professor Livingston Hall, Vice Dean of the Harvard
University Law School; Professor Albert R. Beisel of the Boston
University Law School; Mr. Maurice Merson, Lecturer in Law at
Portia Ijaw School; Stephen A. Moynahan, District Attorney of
the Western District, Springfield; A. Andre Gelinas, District
Attorney of Worcester County; John R. Wheatley, District At-
torney of Plymouth County; Donald Cregg, Assistant District
Attorney of Essex County; Myron District Attorney of
Norfolk County; and Hon. George Fingold, Attorney General of
the Commonwealth of Massachusetts.

On Monday, December 23, the Commission held a day-long
general public hearing previously publicized in the press, at which
any person who wished to present his views on capital punishment
to the Commission was invited to do so. Sixteen individuals,
speaking as individuals or representing various organizations,
presented testimony during the morning session, and eight witnesses
were heard during the afternoon session. Others recorded their
views. Many communications were also forwarded to the Com-
mission.
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On Friday, January 3, through the courtesy of Governor Dennis
J. Roberts of the State of Rhode Island, the Commission held an
unprecedented, full-scale public hearing, in quarters generously
provided for- it in the State House at Providence, for the purpose of
hearing testimony from officials and others in the State of Rhode
Island. The Commission was aided by voluntary counsel Giovanni
Folcarelli, Administrative Assistant to United States Senator Theo-
dore F. Green.

Capital punishment was abolished in Rhode Island in 1852 and
that State has been without capital punishment since that time
except for the case of a person serving a sentence of life imprison-
ment who might thereafter commit a murder.

After preliminary statements by Governor Dennis J. Roberts
and Secretary of State John A. Notte, Jr., the Commission heard
from Judge John Mullen, Associate Justice of the Superior Court,
who had been asked to appear by the Chief Justice of the Court;
from Judge Frank Pitch, Associate Justice of the Superior Court;
Representative James Kiernan, an attorney engaged in criminal
practice who has also been a State Representative in Rhode Island
consecutively for the last forty years, and the majority leader of
the House of Representatives for twenty years; Dr. John Regan,
Superintendent of the state hospital for mental diseases which houses
the criminal insane; the Hon. Francis J. Kiernan, former State
Senator and a defense attorney of long experience in murder trials;
Hon. Primo lacobucci, member of the Rhode Island Senate and
member of the Pardons Commission; Harold Langlois, Assistant
Director of Social Welfare in charge of Corrections and Acting
Warden of the State Prison; William Counihan, Assistant Attorney
General, speaking in behalf of the Attorney General and his staff;
Robert Coogan, Administrative Clerk of the Superior Court; and
John A. Murphy, Chief of Police of the city of Providence.

On the following day, January 4, 1958, a subcommittee consisting
of Chairman Charles W. Capraro and Representative Alexander J.
Celia interviewed at great length inmates convicted of first degree
murder at the State Prison at Cranston, Rhode Island.

The Commission also met on Monday, January 13, to hear from
such members of the Legislature as might wish to come before it,
in accordance with an invitation sent to all members of the Legis-
lature to appear and express their views on the question of capital
punishment. At this meeting, the Commission heard from Repre-
sentative Sumner Z. Kaplan of Brookline, Representative Gerald P.
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Lombard of Fitchburg, Senator Elizabeth Ann Stanton of Fitch-
burg, Representative Herbert L. Hollis of Braintree, Representative
Armand N. Tancrati of Springfield, Representative William F.
Otis of Boston, Representative Theodore J. Vaitses of Melrose,
Senator Leslie B. Cutler of Needham, Representative Freyda P.
Koplow of Brookline, Representative C. Clifford Stone of Clinton,
Representative William D. Morton, Jr., of Wellesley, Representa-
tive James DeNormandie of Lincoln, Representative Gardner E.
Campbell of Wakefield, Representative Norman S. Weinberg of
Brighton, Representative Mary B. Newman of Cambridge, Repre-
sentative George E. Rawson of Newton, Representative Leonard
H. Amoroso of Natick, and Representative Antone L. Silva of New
Bedford. Representatives Peter J. Levant! of Fitchburg, Walter W.
O’Brien of Raynham, and Joseph Silvano of Brookline also recorded
their views.
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Massachusetts Bay Colony - (1630-1691)I
Legislative history of Massachusetts law is traced from the origins of Massa-

chusetts Bay Colony which dates from 1630.
A. 1641 - Capital Laws.

These first appeared in the Body of Liberties of that date and provided
death for the following offenses: (See Colonial Laws printed in 1859,
p. 55.)

1. Idolatry.
2. Witchcraft.
3. Blasphemy.
4. Slaying of human

(а) By wilful murder.
(б) In anger.

(c) By poisoning or devilish practic
5. Beastiality.

6. Sodomy.
7. Adultery
8. Man-Stealing
9. False witness in capital case:

10. Conspiracy.
Authority for most of the above penalties was derived from the

Bible rather than English statutory or common law.
B. 1643 Capitall Lawes.

In this year a broadside was printed in London entitled “The Capitall
Lawes of New England or as they stand now in force in the Common-
wealth”. In addition to the offenses listed above;

1. Rape of a married woman made an offense punishable by death. (11)
2. Rape of a single woman death at discretion of court. (12)

C. 1647 Capital Laws
These appeared in “The Book of the General Lawes and Libertyes . . .

1647” published in 1648. (See Huntington 1648 edition.) This
compilation listed the following new offenses punishable by death.

1. Cursing or smiting of a natural parent by a child 16 or over. (13)
2. Rebellious son 16 or over. (14)

D. 1658—• Capital Laws,
These appeared in “The General Lawes of the Massachusetts Colonies

. . . 1658”. (See Colonial Laws . .
. 1889 ed. p. 128, etc.) Addi-

tional capital offenses listed were
1. Burglary third offense. (15)

Appendix C.

EGISLATIVE HISTORY OF CAPITAL PUNISHMENT
IN MASSACHUSETTS
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2. Highway robbery third offense. (16)
3. Arson. (17;
4. Denying Scripture to the Wordof God second offense Heresy. (18)
5. Return of Jesuitafter banishment. (19)

E. 1661 —By an order of the General Court on May 22, 1661, the following
offense was added to the Capital Crimes of Massachusetts Bay Colony.

1. Quakers, returning from banishment. (20)
E. 1672 Capital Laws.

These appeared in “The GeneralLaws and Liberties . . . 1672”. (See
Colonial Laws 1890 ed.)

1. Rebellious son (repealed as a capital crime)
G. 1673

1. Piracy and mutiny added as capital crime. (20)
H. 1684

1. Military services with enemy or
able by death. (21)

ainst allies added as a crime punish-aga

Province of Massachusetts Bay (1692 1775).

A. In the first year of its existence (1692) this Province by chapter 93 made
the following offenses punishable by death.

1. Idolatry.
2. Witchcraft
3. Blasphemy
4. Treason.
5. Slaying of a human

(a. Wilfully.
In anger

(c; By poisoning or devilish practice.
6. Concealment of death of bastard child.
7. Sodomy.

8. Beastiality
9. Incest.

10. Rape.
11. Arson.
12. Piracy

B. In 1695 the Privy Council of England, having the power under the new
charter, repealed the entire above chapter primarily because it in-
cluded the crimes of Witchcraft, Blasphemy and Incest.

Wilfully

(hi In anger.

(c) By poisoning or devilish practi
3. Concealment of death of bastard child (chapter 11, Acts of 1696)
4. Sodomy —■ chapter 19, Acts of 1697.
5. Rape chapter 18, Acts of 1697
6. Arson chapter 9, Acts of 1705.

II

C. The following crimes were reinstated by the Province as capital offenses
1. Treason by chapter 12, Acts of 1696.

2. Slaying of a human
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The following new offenses were added to the list of capital offenses b;
the Province.

D

Polygamy by chapter 5, Acts of 1694
2. Romish priest escaping from prison by chapter 1, Acts of 1700,
3. Sleeping of sentinels at their posts by chapter 7, Acts of 1704.
4. Mutiny by chapter 21, Acts of 169f

5. Removing to enemies’ territory by chapter 8, Acts of 1706,
6. Highway robbery, 2d conviction by chapter 2, Acts of 1711
7. Killing by duelling by chapter 15, Acts of 1728.
8. Larceny, 3rd conviction by chapter 18, Acts of 1736

4
'ommonwealth of Massachusetts (1780-1958111. T 1 (

eduction of capital offenses that had been established by Province laws
and by the Commonwealth laws (1780-1830).

RA

Polygamy death penalty abolished by chapter 40, Acts of 1784.
Sodomy death penalty abolished by chapter 88, Acts of 1805.
Concealment of death of bastard child death penalty abolished’ by

,4

3

chapter 42, Acts of 1784
Larceny abolished death penalty by chapter 66, Acts of 1784
gislation establishing capital offenses (1780-1830).

4.
Le
1.
o

Arson if at night chapter 58, Acts of 1784
Rape chapter 68, Acts of 1784.
Highway robbery chapter 52, Acts of 1784: chapter 124, Acts of 1819
Murder, wilful chapter 44, Acts of 1784.

3
4.

Burglary at night chapter 48, Acts of 1784.
Treason evidently carried over from Province law
duotion of capital offenses from 1830-1852.

a
I)

RiC,

Chapter 127 of the Acts of 1839, An Act for the punishment of highway
robbery and burglary abolished the death penalty for these crimes
and substituted imprisonment in the state prison for life. This left
four capital crimes: treason, rape, arson and murder.

[a) Reports, bills and executive messages recommending this deduction.
1. House Document No. 15, 1831; Report of a Committee of the

House of Representatives that the crimes of arson, burglary,
rape and robbery ought to be made punishable by imprison-
ment only. (They made the same recommendation in regard
to murder but anticipated that public sentiment would be
against this, and demanded instead that executions be private.)

2. House Document No. 3, 1832. Submitted bills to the House.
(a) An act to abolish the punishment of death.

b) An act to abolish the punishment of death in certain cases
(arson, burglary, robbery and rape) substituted punish-
ment by solitary confinement for one year and by confine-
ment afterwards to hard labor for life. No action taken.

In 1836, Governor Edward Everett in his inaugural message
called attention to the current question of abolition of capital
punishment and concluded with the following sentence:
“But though I believe the community is prepared to give a
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fair trial to the abolition of capital punishment for all other
crimes, it may be doubted whether the experiment could
with propriety be extended to the wilful shedding of blood’
(House Document No. 6, 1836, p. 13.)

4. House Document No. 32, 1836. Report of a Committee of the
House of Representatives appointed to consider the expediency
of abolishing capital punishment . . .

(a) Majority report recommended the abolition of capital pun-
ishment for all six offenses.

(b) Minority report recommended that capital punishment be
abolished for highway robbery, burglary, treason and
rape, but be continued for arson and murder.

House Document No. 6, 1838. Report of the Committee
appointed to consider the expediency of abolishing the punish-
ment of death. The Committee unanimously reported that
the punishment of death ought to be abolished in the cases of
Burglary and Highway Robbery and submitted a bill to that
effect: An Act to provide for the punishment of Highway
Robbery and Burglary, which substituted life imprisonment.
No action taken.

6. House Document No. 10. 1839. Report and Bill to provide for
the punishment of highway robbery and burglary. The Com-
mittee was instructed to consider the expediencyof abolishing
punishment by death in any or all cases in which it is inflicted
by existing law. The Committee was unanimous in the opin-

,y robbery and burglary should
,th. A bill was submitted sub-

ion that the crimes of highw

no longer be punished by death. A bill was submitted sub-
stituting imprisonment for life.

7. House Document No. 27. New draft substituted for House
No. 10. which was enacted as chapter 127, of 1839.

lapter 259 of the Acts of 1852, An Act to punish the crimes of Treason,
Rape and Arson, abolished the death penalty for these crimes and
substituted imprisonment in the state prison for life. This left
murder in the first degree as the sole capital offense in Massachusetts.
) Reports, bills and messages recommending this further reduction

(1840-1852).
1. In 1840, Governor Marcus Morton in his inaugural address

2. Cl

1

recommended the substitution of a milder punishment in all
cases except murder. (House Document No. 9,1940, p. 36.)

2. The Joint Special Committee to whom were referred memorials
and petitions asking that the infliction of death as a punish-
ment of crime be totally abolished, and to whom were also
referred the pertinent sections of the Governor’s message
reported a bill: An Act for the punishment of treason, arson
and rape by solitary imprisonment in the state prison for life
(Senate Document No. 44, 1840.)

House Document No. 15, 1841. Report of a Special Committee
to whom was referred the bill, Senate, No. 44, of 1840 together
with petitions for the total abolition of capital punishment.
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This Committee unanimously reported substantially the same
bill as above, but no action was taken.

House Document No. 26, 1841; An Act for the punishment of
treason, rape and arson no action was taken.

4

In 1846, Governor George N. Briggs made this statement in his
inaugural address: “I recommend to your calm consideration
the propriety of reducing the number of capital offenses now
existing in this Commonwealth. In the case of murder, much
reflection has convinced me of the propriety of making degrees
of guilt in that crime. While the penalty of death shall remain
against the wilful and deliberate murder in the first degrees;
murder in the second degrees, committed under circumstances
of mitigation should be punished by confinement in the State
Prison during life.” (Senate Document No. 2, 1846, p. 18.)

Senate Document No. 58, 1846. Report on capital punishment
by a Joint Special Committee. This committee examined all
aspects of the subject and reached the following conclusions:

e

(a) That the governor’s recommendation as to the division of
the crime of murder into degrees was wise, and unani-
mously recommended that the law be thus amended, and

( b ) That the crimes of treason, rape, arson and murder in the
second degree be punished by life imprisonment in the
state prison. First degree
crime.

murder to remain a capital

Report of Joint Special Com-
lolition of capital punishment
e reduction of capital offenses;
as the 1846 Committee, and

House Document No. 135, 1849:
mittee on the subject of the a
. . . unanimously in favor of tl
reached the same conclusions
submitted a bill to that effect.

House Document No. 167, 1849; a bill to abolish capital punish-
ment except for murder; substitutedfor House No. 135 above.
No action taken.

8,

House Document No. 34, 1850: a bill to abolish capital punish-
ment except for murder, substituting life imprisonment in
the state prison. No action.

)

Senate Document No. 102, 1852. Report of JointSpecial Com-
mittee. The Committee, though a majority of the members
were in favor of entirely abolishing capital punishment, con-
cluded to recommend a law which applied only to murder.

10,

bills to the General Court:
of treason, rape and arson by

The Committee submitted tw
(a) An Act to punish the crimes

imprisonment in state pri
as chapter 259, of the Acts

son for life. This was enacted
of 1852, and
rder sentence of death, provid"
executed within one year from
enacted as chapter 274 of the

(6) An Act concerning persons u
ing that no person shall be
day of sentence. This was
Acts of 1852
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D History of the question of the total abolition of capital punishment from
1830 to 1917 as found in reports, messages and bills submitted to the
General Court.

1. House Document No. 15, 1831. This first report on the question
recommended that the crimes of arson, burglary, rape and robbery
should be made punishable by imprisonment only, and apparently
made the same recommendation as to murder. (See above.)

2. House Document No. 3, 1832. Submitted a bill to abolish the punish-
ment of death.

3. House Document No. 36, 1835. Report of the House Committee to
whom was referred the consideration of the laws in relation to the
punishment of death. This elaborate report recommended that
capital punishment should be abolished in all cases and submitted
a bill for that purpose. This is the first report to favor total aboli-
tion without reservation.

4. House Document No. 32, 1836. Report of a Committee of the House
of Representatives appointed to consider the expediency of abolish-
ing capital punishment. This report was noteworthy for its keen
examination of the Mosaic law. The majority report was in favor
of total abolition of capital punishment.

5. House Document No. 43, 1837. This document is a report and three
bills relating to the abolition of capital punishment. The committee
was unanimously of the opinion that the death penalty should be
totally abolished.

6. In 1836 and 1837, two Senate committees reported in favor of the
retention of capital punishment.

(a) Senate Document No. 73, 1836. Report of the committee of
capital punishment. Reported; Inexpedient to legislate on the
subject.

(6) Senate Document No. 69, 1837. Report of the committee of the
Senate on the expediency of abolishing capital punishment.
Reported: “that it is inexpedient to legislate upon this subject.”

7. In 1842, the Attorney General in his Annual Report made the follow-
ing statement concerning capital punishment: “.

. . in the present
state of society, it is no longer an abstract question whether it be
practicable, and that there is good reason to believe that punish-
ment for crime would more certainly follow the commission if
the Legislature should further abrogate the penalty of death . . .”

(Quoted from Senate Document No. 58, 1846.)
8. In 1843, the Governor in his inaugural message recommended that the

punishment of death be abolished in all cases. A Joint Special
Committee reported in that year (in House Document No. 73, 1843)
that it could not concur in the views of the governor. The committee
stated its belief that the State has theright to inflict the punishment
of deathand concluded that the laws which impose the deathpenalty
are founded upon the principles of right and justice and that there
was no evidence that a modification is called for.
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House Document No. 54, 1844. This House committee reported
that it wished to be discharged from further consideration of the
question.

House Document 186, 1848. Minority Report of Committee on
capital punishment. Recommended abolishing capital punishment
totally, substituting as punishment for treason, rape, murder and
arson life imprisonment in the state prison. The committee sub-
mitted bills to this effect which received no legislative action.

10

House Document No. 149, 1851. Report of a JointSpecial Committee
on capital punishment. This committee was of the opinion that the
infliction of death as a punishment for crimes was unnecessary and
should be dispensed with; it reported a bill substituting life im-
prisonment in the state prison as penalty for treason, murder, rape
and arson.

11

Senate Document No. 103, 1854. Report of Joint Special Committee
to whom were referred petitions for the abolition of the death penalty
and also an order . . . directing them to inquire into the expe-
diency of extending the time, by law, intervening between sentence
of deathand the day of the execution of the criminal. (See above-
mentioned chapter 274 of the Acts of 1852.) This committee ex-
pressed the belief that in a few years total abolition of the death
penalty would be achieved; it mentioned a general supposition
that the effect of chapter 274 would have been to accomplish this
end; it reported in favor of total abolition and submitted a bill
which would not render it imperative for the governor to issue a
warrant for the execution of a criminal one year after sentence was
passed.

12

House Document No. 236, 1855. Report of Joint Special Committee
to whom were referred several petitions for the abolition of capital
punishment.

13

(a) Majority report: The majority of the members did not feel that
sufficient reasons were presented to justify a recommendation
for abolition.

(6) Minority report. The minority cited many reasons in favor of
abolition and submitted a bill to this effect.

In 1861 and 1862, Governor Andrew in his inaugural addresses vigor-
ously condemned capital punishment and expressed the hope that
it would be abolished. (Senate Document No. 2, 1861; Senate
Document No. 1, 1862, 45.)

14

Senate Document No. 160, 1861. Report of Senate committee to
whom were referred so much of the governor’s message as related of
the abolition of capital punishment and sundry petitions upon the
same subject. This committee stated that “. . . the highest policy
which a Christian state recognizes demands the abolition of the
punishment of death . . and reported a bill which substituted
life imprisonment at hard labor with no pardon or commutation
except with the unanimous consent of the executive council.

15

3
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In 1881, Governor Long in his inaugural message called attention to
the question of capital punishment in the following recommenda-

16,

I suggest to you that some of the objections on eithertions :

side might be met by providing that whenever a person is found
guilty of murder in the first degree, and the jury in rendering the
verdict recommend him to mercy, the penalty shall be imprison-
ment for life . . . without hope of pardon . . (Senate Docu-
ment No. 1, 1881, p. 50 IT.)

A bill was introduced providing that in cases of conviction of first
degree murder, the punishment should be life imprisonment if the
jury returned a unanimous request therefor with the verdict. (Sen-
ate Document No. 239 of 1881.) This bill was refused passage.

In ISS2, the governor renewed his request in these words: “I renew
my protest against the barbarism, inefficiency, and peril to innocence
of capital punishment. Failing its abolition. I earnestly urge you to
leave to the jury

. . . the best and safest of tribunals . . . the ques-
tion of its infliction . . .” (Senate Document No. 1, 1882, p. 32.;

This recommendation received an adverse report in each house.
In 1900, the Attorney-General of Massachusetts recommended a par-

tial abolition of the death penalty, suggesting that the law be
amended so that upon conviction of murder in the first degree, of
women and minors under the age of eighteen such persons shall be
sentenced to imprisonment for life. (Report of the Attorney-
General, 1900, xv.)

17

(a) Without acting on the Attorney-General’s recommendation, the
Committee on the Judiciary in 1900 reported a bill entirely
abolishing capital punishment. (House Document Nos. 1268,
1900.) After debate, the House refused to order the bill to a
third reading by a close vote of 84 yeas to 86 nays. Thus, this
bill was rejected.

(6) In his Report of 1901, Knowlton again expressed his views:
“. . , that the punishment of murder by death does not tend
to diminish or prevent that crime;” and “. .

. that the inflic-
tion of the death penalty is not in accord with the present
advance of civilization; and that it is a relic of barbarism . . .”.

(Report of the Attorney-General, 1901, xviii).
In 1907, Senator James H. Vahey (Democrat) introduced a bill into

the Senate by which the jury in a capital case was authorized to
qualify its verdict of guilty by adding the words “without capital
punishment.” (Senate Document No. 9, 1907.) This bill was
adversely reported by the Joint Committee on the Judiciary.
Another bill (Senate Document No. 72, 1907) a petition of the Anti-
Death Penalty League, to modify the penalty for first degree murder,
was also adversely reported by the same Committee, but was sub-
stituted for the Committee’s report by a vote of 20 to 7. It finally
passed the Senate by a vote of 20 to 17, but was rejected by the
House bv the narrow margin of 92 to 93.

18,



HOUSE No. 2575. [Jan.106

19. In 1916, while a bill to abolish capital punishment was pending,
Governor Samuel W. McCall addressed the two houses in a special
message, stating that the time had come for doing away with that
rethod of punishment and recommending action accordingly.

(Senate Document No. 389, 1916.) The bill (House Document
No. 1514) received an adverse committee report which was accepted
overwhelmingly in both houses.

20. Again in 1917, Governor McCall, in his inaugural address, urged
passage of legislation to abolish capital punishment. (Senate
Document No. 1, 1917.) The Joint Committee on the Judiciary
reported “no legislation necessary” on this message and on measures «

introduced to carry out the Governor’s recommendation, the reports *

were all “leave to withdraw.”
The question of capital punishment in the Massachusetts Constitutional

Convention of 1917-1918.
E

Mr. John D. W. Bodfish of Barnstable, Delegate to Constitutional Con-
vention, presented the following resolution;

Resolved , That the following amendment to the Constitution be submitted
to the people for their adoption or rejection;

Whereas, It is universally recognized that no person has a right to take
the life of another except in the extreme necessity of self-defence, and

Whereas, The same principle ought to be recognized in the conduct of the
body politics, it is, therefore, hereby ordained that no court of law
within this Commonwealth shall hereafter impose the penalty of death
for the punishment of any crime.

The Committee on the Judiciary reported that the resolution ought not
to be adopted. It was considered by the Convention, sitting as a Com-
mittee of the Whole, Tuesday, July 31, 1917, and was rejected the next
day. (Debates in the Massachusetts Constitutional Convention, 1917-
19*18, p. 439.)

Abolition of capital punishment, 1919-1957.F
1. Up to the passage of House Document No. 1179 of 1957, the resolve to

establish the current study commission, all other resolves to establish
special commissions, received adverse reports and failed of passage.

(a) House Document No. 249, 1932. C. Herter for appointment of
special commission penalty for first degree murder advise
whether to change law. Rejected, May 9, 1932.

(b) House Document No. 56, 1932. Pratt special commission abolish-
ing capital punishment leave to withdraw.

House Document No. 267, 1933. Study to abolish ought to *

pass; referred to Waysand Means—ought to pass May 2,1933—

rejected, May 3, 1933.
(c, House Document No. 1014, 1953. Bowker, Umana, Evans, Put-

nam, Newman, Glovsky, Phillips, special commission to con-
sider penalty for murder in first degree and to report on advis-
ability of changing law. Next annual session, February 25, 1953.

2. Of the several bills filed in this period to abolish or modify the death
penalty, only one was enacted: House, No. 2148 of 1951 enacted as
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chapter 203 of the Acts of 1951 providing for life imprisonment if a
jury recommend mercy, except if murder committed in connection
with rape.

The following bills were filed from 1919 to 1957
(a) House Document No. 614, 1919. Elihu D. Stone Life imprison-

ment for murder first degree. Leave to Withdraw March 25,
1919.

(b) House Document No. 13, 1920. Elihu D. Stone Abolition of
death. Based on House, Nos. 664 and 1149. Rejected, March 22,
1920.

House Document No. 664, 1920. M. A. O’Brien, Jr.
House Document, No. 1149, 1920. Elihu D. Stone. Referendum

House, No. 1149 to place on ballot whether or not capital punish-
ment should be abolished.

(c) House Document No. 22, 1921. Lewis R. Sullivan Abolition of
capital punishment. Leave to Withdraw, February 28, 1921.

id) House Document No. 1127, 1922. M. A. O’Brien, Jr. Death for
murder only of over 18 years. Leave to Withdraw, February
23, 1922.

(e) House Document No. 1009, 1923. Max Henry Newman Aboli-
tion of death. Leave to Withdraw, February 26, 1923.

(/) House Document No. 344, 1924, and No. 1143, 1924. Victor A.
Friend Abolition of death. Leave to Withdraw, February 7,
1924.

(g) House Document No. 245, 1925. Max Henry Newman —Aboli-
tion of capital punishment. Leave to Withdraw, January 21,1925.

(h) Senate Document No. 164, 1927. James Mulvey and Maurice
Tobin Abolish capital punishment. Leave to Withdraw,
March 7, 1927.

House Document No. 460, 1927. James J. Twohig Abolish
capital punishment. Leave to Withdraw, March 7, 1927.

House Document No. 461, 1927. Nelson Pratt Abolish capital
punishment. Leave to Withdraw, March 7, 1927.

House Document No. 773, 1927. James H. Brennan Abolish
capital punishment. Leave to Withdraw, March 7, 1927.

House Document No. 774, 1927. Wendell P. Thore —• Abolish
capital punishment. Leave to Withdraw, March 7, 1927.

House Document No. 911, 1927. Leo M. Birmingham Abolish
capital punishment. Leave to Withdraw, March 7, 1927.

(f) House Document No. 51, 1928. Frank E. Simpson Abolish
capital punishment. Leave to Withdraw, March 29, 1928.

House Document No. 78, 1928. Nelson Pratt Abolish capital
punishment. Leave to Withdraw, March 29, 1928.

(j) House Document No. 567, 1929. Roland D. Sawyer Jury may
recommend death. Leave to Withdraw, March 7, 1929.

House Document No. 796, 1929. Thomas Kennedy and Timothy
McDonough Judge to impose death in extreme cases. Leave
to Withdraw, March 7, 1929.
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House Document No. 797, 1929. Elmer E. Spear —lf jury recom-
mends mercy, life. Leave to Withdraw, March 7, 1929.

Senate Document No. 77, 1930. Harold Marshall Abolish.
Leave to Withdraw, January 24, 1930.

(

House Document No. 179, 1930. Nelson Pratt Abolish, Leave
to Withdraw, January 29, 1930.

Senate Document No. 23, 1931. Harold Marshall Abolish.
Leave to Withdraw, April 13, 1931.

House Document No. 294, 1931. Nelson Pratt Life for murder.
Leave to Withdraw, April 13, 1931.

House Document No. 495, 1931. Zecharial Chafee, Jr.—Ap-
pointed special commission to investigate expediency of abolish-
ing capital punishment. Rejected. May 13, 1931.

Senate Document No. 252, 1931. Joseph Finnegan Jury may
recommend mercy. Leave to Withdraw, April 13, 1931.

House Document No. 54, 1932. Nelson Pratt That punishment
for murder be life. Leave to Withdraw, February 17, 1932.

House Document No. 380, 1934, John J. Concannon That
murder in first degree be punished by death or life imprisonment
and that juries be permitted to decide punishment. Leave to
Withdraw, February 14, 1934.

By Mass. Council for Abolition
ath and substitute life. Leave to

House Document No. 584, 1934
of Death Penalty to abolish di
Withdraw, February 14, 1934.

Punishment of persons guilty ofHouse Document No. 124, 1935,
murder in first degree by life imprisonment. Based on House,
Nos. 124 and 405. House Judiciary, May 16; ought to pass,
June 6; laid aside on a point of order, June 10.

House Documents Nos. 99, 100, 1936. Frank B. Coughlin
Abolition. Based on House, No. 100. Rejected, June 2, 1936,

House Document No. 181, 1936. Herbert C. Parsons —• Abolition.
Next annual session, June 4, 1936.

House Document No. 263, 1937. Julia W. Keene Abolition.
Leave to Withdraw, February 18, 1937.

House Document No. 280, 1937. Herbert C. Parsons Abolition.
Leave to Withdraw, February IS, 1937.

House Document No. 628, 1937. Mason Sears Abolition.
Leave to Withdraw, February 18, 1937.

House Document No. 1433,1937. Thomas J. Hannon, Jr. Aboli-
tion. Leave to Withdraw, February 18, 1937.

House Document No. 526, 1938. Mass. Council for Abolition of
Death Penalty Abolition. Leave to Withdraw,February 15,1938.

House Document No. 736, 1938. George F. Burrows and Thomas
E. Linehan Abolition. Leave to Withdraw, March 24, 1938.

House Document No. 919, 1938. Charles A. Rome Abolition.
Leave to Withdraw, February 15, 1938.

House Document No. 192, 1939. John T. Comerford Abolition.
Leave to Withdraw, March 13, 1939.
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House Document No. 626, 1939. Philip Barnet Abolition. Re-
jected, March 14, 1939.

House Document No. 1871, 1939. Wendell P. Thore —-Abolition.
Leave to Withdraw, March 13, 1939.

Senate Document No. 138, 1941. P. Eugene Casey Abolition
Leave to Withdraw, April 9, 1941.

Senate Document No. 139, 1941. Joseph B. Harrington Aboli-
tion. Leave to Withdraw, April 9, 1941.

House Document No. 770, 1941. Edmund J. Donlan and George
F. Burrows Abolition. Leave to Withdraw, April 9, 1941.

Senate Document No. 65, 1941. Joseph B. Harrington—-Aboli-
tion. Leave to Withdraw, April 9, 1941.

House Document No. 434, 1943. Mass. Council for Abolition of
Death Penalty. Bill providing that jury may recommend life.
To Governor, April 22; returned to House withrecommendations
for amendment; House adopted amendments; Senate non-
concurs in amendments; House insists on amendments and asks
for committee on conference; Senate insists on its amendments
and concurs in appointing a committee on conference June 4;
(no report from conference committee;.

House Document No. 727, 1945, and No. 728, 1945. Mass. Council
for Abolition of Death Penalty. Abolition. Leave to Withdraw,
March 20, 1945.

House Document No. 1511, 1946. J. Paul Doyle Abolition of
death penalty. Based on Senate, No. 365 and House, Nos. 697,
1305. House amended, engrossed, February 19. Senate re-
jected; reconsidered, again rejected, February 26, 1946.

Senate Document No. 293, 1947. Charles B. Rugg Abolition.
House amended, referred to next annual session, May 8.

House Document No. 977, 1948. Charles B. Rugg, Edward M.
Rowe - Abolition. Based on Senate, No. 214. House amended,
engrossed March 16; Senate rejected; reconsidered and en-
grossed April 14; to Governor, April 20; vetoed in House
(message printed House, No. 2133), April 26; veto sustained
April 28.

Senate Document No. 179, 1949. Charles B. Rugg Abolition.
Next annual session, March 24, 1949.

House Document No. 479, 1949. Charles B. Rugg, Ernest W.
Dullea, J. Philip Howard, Charles D. Driscoll, JohnW. Vaughan.
Next annual session, March 24, 1949.

House Document No. 1743, 1949. Mario Umana Abolition
Next annual session, March 24, 1949.

lenate Document No. 107. Petition of Charles I. Taylor and Phillip
Bowker to provide for the punishment of persons guilty of first
degree murder by life imprisonment in state prison. Senate, No.
107 substituted as amended;rejected by Senateon March 29,1950.

House Document No. 519, 1950. Edmund Dinis Abolition
Next annual session. Accepted, March 14.
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House Document No. 352, 1950. Ernest W. Dullea Punishment
of first degree murder by life imprisonment. Next annual ses-
sion. Accepted, both houses, March 9 and 14.

House Document No. 564, 1951. Victor A. Friend Abolition
Leave to Withdraw. Accepted, February 12.

House Document No. 279, 1951. Mario Umana Life imprison-
ment. Reported as House, No. 2148, enacted as chapter 203 of
Acts of 1951, providing for punishment of persons guilty of first
degree murder by imprisonment in state prison for life in certain
cases.

House Document No. 442, 1951. Charles D. Driscoll and other:
Basis in part of House, No. 2148.

House Document No. 451, 1951. Hibbard Richter Basis in
part of House, No. 2148 above.

House Document No. 452, 1951. Hibbard Richter —■ Next annual
session.

House Document No. 1014, 1953. Petition of Philip G. Bowker,
Mario Umana, George J. Evans, Harold Putnam, Mary B.
Newman, C. Henry Glovsky, Christopher H. Phillips For
appointment of commission to study penalty for first degree
murder. Next annual session. Accepted, February 26.

Senate Document No. 248, 1956. Umana and P. Graham —To
abolish for 5-year period. Next annual session, February 17.

House Document No. 603, 1956. Gordon D. Boynton and Thomas
J. Hannon Abolition for 5-year period. House referred it to
next annual session, February 6.

House Document No. 945, 1956. Putnam, Umana Abolition.
Printed as Senate, No. 248 (see above).

Senate Document No. 262, 1957. Graham, Cutler, Umana
Abolition. Reported as:

House Document No. 357, 1957. Boynton, Warburton, Kaplan,
Lindstrom, lannella Petition to abolish for 5-year period.
Next annual session, April 29,

House Document No. 781, 1957
tain will of people; reported
session in House.

Capraro Referendum to ascer-
as House No. 3022. Next annual

House Document No. 782, 1957. G. D. Boynton —To abolish in
certain cases; reported as resolve, House, No. 3021. Next annual
session.

House Document No. 789, 1957. Wojtkowski, Kaplan Investi-
gation ; reported as

House Document No. 2086, 1957. House, No. 3162 was substituted.
Resolve to study certain criminal proceedings, chapter 100,
Resolves, 1957.

House Document No. 1179, 1957. Celia and Capraro Special
commission on abolition. Basis of House, No. 3185, chapter 141
of Resolves of 1957.
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The following material has been prepared for the Commission by
Mr. Nelson N. Cochrane, Director of the Division of Classification
in the Department of Correction.

RESEARCH DATA ON ALL MALE INMATES CONFINED
FOR MURDER IN MASSACHUSETTS CORRECTIONAL
INSTITUTIONS ON NOVEMBER 1, 1957.

Table 1. —■ Number of Confined Murderers and their Murder Sentence.

NUMBER OF MEN.TYPE OF SENTENCE

23Death
4Life (Ist degree)

Life (2nd degree 164

191

Table 2. —• Age Grouping at Time of Sentence for Murder. 1
AGE GROUPING. NUMBER OF MEN.

14 2
15 1
16 5
17 5
18 13
19 15
20 11
21 14

22-25 27
26-29 30
30-33 20
34-37 15
38-41 11
42-45 5
46-49 9
Over 50 8

1 In this study all ages and dates are compiled to the nearest year.

Appendix D.
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Place of Birth of Confined Murderers.Table 3.

Native bornA

PLACE OF BIRTH. NUMBER OF MEN
Massachusetts 118
Maine 11
New York 5
Rhode Island 5
Alabama 4

New Hampshire 4
Michigan 3
North Carolina
South Carolina

3
3

Indiana 9.

Tennessee 2
Connecticut 1
Florida
Georgia

1
1

Maryland 1
Pennsylvania 1
Virginia 1
West Virginia 1
Wyoming 1

168

B Foreign bom
MENPLACE OF BIRTH. NUMBER OF

Italy 10
Poland 3
Russia 3
Armenia 1
Canada 1
China 1
Greece 1
Portugal 1
Prince Edward Island 1
Puerto Rico 1

23
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Table 4. —• Prior Criminal Record of Confined Murderers.
A., NUMBER OF PRIOR ARRESTS. NUMBER OF

0 39
MEN

1-2 42
3-5 51
6-10 40
11-15 9
Over 15 10

B. NUMBER OF MISDEMEANORS. NUMBER OF MEN

0 41
1-2 47
3-5 43
6-10 37
11-15 8
Over 15 15

C. NUMBER OF FELONIES. 2 NUMBER OF

0 124
MEN

1-2 48
3-5 15
6-10 4

D. NUMBER OF COMMITMENTS. 3 NUMBER OF MEN

0 108
1 35
2 16
3 11
4 8
5 8
6 1
7 1

Over 7 3
quent to tli1 Includes civilianand military criminal records. Also includes any crimes committed subs<

murder for which they were sentenced but prior to their actual commitment to prison. *

* In a few cases a dishonorable discharge from the armed services is tabulated as a felony
3 Includes commitments to juvenile institutions and penal and correctional institut
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Table 5. Institutional Record of Confined Murderers.
A. NUMBER OF LOCKUPS. 1 NUMBER OF MEN.

0 100
1- 2 51
3- 4 23
5- 6 7

37- 8 .

9-10 5

Over 10 9

B. NUMBER OF ASSAULTS ON OTHER INMATES. NUMBER OF MEN,

0 . 145
1

11

9

C. NUMBER OF ASSAULTS ON STAFF NUMBER OF MEN

1610
1

9 t

9
9

3
Over 3

NUMBER OF MEN.
1 5

E. NUMBER OF ATTEMPTED ESCAPES. NUMBER OF MEN.

8
4

1
9

9

1 A lockup refers to a sentence of solitary confinement fora serious offense against institutionalregulations.
This includes in a few cases lockups received both In their time confined for sentences served prior to their
murder and time confined while serving sentence for murder.

2 Assaults in Table 5 include both verbal and physical acts and were serious enough to warrant a lockup.
They includein a few cases both assaults committed whileserving sentences prior to their murderand assaults
committed while serving sentence for murder.

3 One individualwas involvedin both an escape (Table SD) andan attemptedescape (Table 5 E). Escapes
refer to those acts committed while serving a life sentence.

Inaddition to assaults and escapes 63 of the 191 confined murdererswere placed in isolationon other occa-
sions for offenses such as being involved in a riot, refusing to work, possessing contraband and destroying
property. This includes in a few cases both offenses committed while serving sentences prior to their murder
and offenses committed while serving sentence for murder.

30
2

33
4

12

D. number of escapes (all were returned). 3

3
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Table 6. Number of Years Confined for Murder on November 1, 1957Y

NUMBER OF YEARS CONFINED. NUMBER OF MEN
0-5 59
6-10 54

11-15 32
16-20 23
21-25 7
26-30 8
31-35 1
36-40 1
Over 40 6

1Five of the 191 murderers now confined have not been continuously confined but were paroled on their
murdersentence and were returned and are now confined for parole violation. They are:

1 One lifer was sentenced in New York State in 1914 for killing a drinking companion. He escaped from
Sing Sing in August, 1916, but was returned in September, 1916. Hewas paroled in 1932 but his parole was
revoked in 1936. He served 6 months for breaking a store window and stealing an adding machine type-
writer. In 1937 while being arrested for breaking a store window he shot and killed the store owner and
wounded a police officer three times.

2 Onelifer was released in 1947 after serving 22 years but was returned in 1948. Hewas then involved in an
armed robbery with 4co-defendants. (This man is also included in our study on the 47 released murderers.)

3 One lifer was released in 1949 after serving 23 years but was returned in 1955. He was charged with assault
with intent to rob , carrying on his person a dangerous weapon without authority andremoving serial numbers
from firearms. (This man is also included in our study on the 47 released murderers.)

4 One “lifer” was released in 1952 after serving 22 years but was returned in 1953. He was charged with
steady drinking, annoying a woman, associating with ex-convicts, terrifying his wife, and was believed to

have attempted to secure narcotics and a hypodermic needle from a druggist and benzadrine from an M.D.
5 One “lifer” was released in 1953 after serving 20 years but was returned in 1954. He was charged with

molesting little girls in a store that he owned.

Table 7. Psychiatric Classification
A, T. Q. NUMBER OF MEN.

Feeble-minded Below SO 39
Below average 81-90 29
Average 91-110 105
Above average 111-120 14
Superior 121 + 4

B. MENTAL CONDITION. NUMBER OF MEN
Psychotic 2 15
Non-psychotic 102
Psychopathic 3 70
No diagnosis 4

1 The findingsarc those obtained from the diagnostic study made nearest the time of the commission of the
crime.

2 Psychotic in this study refers to a major mental illness, often requiring hospitalization involving the total
personality of the patient and having as its main characteristic the loss of contact with reality.

Mczer, Robert R., M.D., Dynamic Psychiatry In Simple Terms.
NewYork; Springer Publishing Company, 1956.

3 Psychopathic in this study refers to various inadequacies and deviation in the personality structure; not
psychotic or feeble-minded but the defect being in the emotional and characterological aspect of the per-
sonality.

Noyes, Arthur P., M .D., Modern Clinical Psychiatry.
Philadelphia: W. B. Saunders Company, 1939,
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The following material has been prepared for the Commission
by Mr. Nelson N. Cochrane, Director of the Division of Classifica-
tion in the Department of Correction.

RESEARCH DATA ON ALL MALE MURDERERS RE-
LEASED FROM MASSACHUSETTS CORRECTIONAL
INSTITUTIONS DURING THE PERIOD 1941 -1950,
INCLUSIVE. 1

Table 1. - Number of Released Men and Their Murder Sentence.
TYPE OF SENTENCE NUMBER OF MEN.

Death 9

Life (Ist degree)
Life (2nd degree)

1
44

47
1 A 10-year period of time was selected to assure an adequate number for study. The time span during

whichthese men were released (1941 - 1950, inclusive) affords an opportunity to study their post institutional
behaviorover a period of 7to 17 years. (It is estimated that 80 per cent of all parole violations occur within
6 years after release. Parole violations after 7 years are very rare.)

Table 2. Age Grouping at Time of Sentence for Murder 9

Appendix E.

AGE GROUPING. NUMBER OF MEN.
18 2
19 2
21 4

22-25 6
26-29 7
30-33 7
34-37 9
38-41 4
42-45 1
46-49 3
Over 50 2

1 In this study all ages and dates are compiled to the nearest year.
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Table 3. Place of Birth of Released Murderers.
A. Native born

PLACE OF BIRTH. NUMBER OF

Massachusetts 17
Connecticut 2
Rhode Island 2
North Carolina 1
Vermont 1

B, Foreign born
PLACE OF BIRTH. NUMBER OF

Italy 14
Canada 3
Russia 3
Greece 2
France 1
Cape Verde Islands 1

MEN

MEN

Table 4. Prior Criminal Record of Released Murderers
A. NUMBER OF PRIOR ARREST NUMBER OF MEN

0 22

1-2 14
3-5 9
6-10 2

B. NUMBER OF MISDEMEANORS. NUMBER OF
0 21

1-2 15
3-5 9
6-10 2

C. NUMBER OF FELONIES. 2 NUMBER OF

0 38
1-2 8
3-5 1

D. NUMBER OF COMMITMENTS. 3 NUMBER OF
0 35
1 6
2 5
3 1

MEN

MEN

MEN

1 Includes civilianand military criminal records. Also Includes any crimes committed subsi riuent to the
murder for which they were sentenced but prior to their actual commitment to prison.

'ln a few cases a dishonorable discharge from the armed serylces is tabulated as a felony
■ Includes commitments to juvenile institutions and penal and correctional Institutions.
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To see how the prior commitment record of the 47 murderers
compared to the prior commitment record of the general State
Prison population, we compared the 47 murderers with the State
Prison population for the year ending September 30, 1926. Because
1946 is approximately midpoint between 1941 -1950 and the
average time confined for the released men was 20 years we selected
the years 1926 and 1946 for comparative purposes.

Of the 255 prisoners sentenced to State Prison during the year
ending September 30, 1926, 121 or 47 per cent had served former
commitments in a penal or juvenile institution. Of the 47 mur-
derers in this study 12 or 26 per cent had served former commit-
ments in a penal or juvenile institution.

Table 5. Institutional Record of Released Murderers.
A. NUMBER OF LOCKUPS. 1 NUMBER OF MEN.

0 27
1-2 16
3-4 2
5-6 2

B. NUMBER OF ASSAULTS ON OTHER INMATES. 2 NUMBER OF MEN.
0 41

1 1
2 4
3 1

C. NUMBER OF ASSAULTS ON STAFF. NUMBER OF MEN.
0 43
1 3
2 0
3 1

D. NUMBER OF ESCAPES. 3 NUMBER OF MEN.
2 2

E. NUMBER OF ATTEMPTED ESCAPES. NUMBER OF MEN.
1 1

N.B. In addition to lockups for assaults and escapes there were lockups on
17 other occasions for offenses such as refusing to work, possessing contraband
and destroying property by 13 inmates.

A lockup refers to disciplinary action involving solitary confinement for a serious offense against institu
ional regulations. This includes in a few cases lockups received both in their time confined for seuteni
served prior to their murder and time confined while serving sentence for murder

Assaults in Table 5 include both verbal and physical acts and were serious enough to warrant a lockup.
They includein a fewcases both assaults committed while serving sentences prior to theirmurder and assaults
joramittedwhile serving sentence for murder,

3 Escapes refer to those acts committed while serving a life sentence
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Table 6. Number of Years Confined before Released.
NUMBER OF YEARS CONFINED. NUMBER OF MEN.

0-5 1
6-10 3

11-15 0
10-20 11
21-25 17
26-30 7
31-35 2

N.B. The average time confined for the 47 released men was 20 years.

Table 7. Number of Years Released.'
NUMBER OF YEARS RELEASED. NUMBER OF MEN.

0-3 5
4-6 2
7-9 19

10-12 12
13-15 9

Table 8. Adjustment in Society of Released Murderer.
A. Death (of the 47 released men 6 have died)

TIME OF DEATH AFTER RELEASE. NUMBER OF MEN

2 years 1
5 years 1
7 years 1
9 years 2

10 years 1

B. Deportation (4 men were deported
condition of release)

immediately or within 6 months as a

ASSIGNED COUNTRY NUMBER OF MEN.
Italy 3
Canada 1

1. One lifer was involved in an armed robbery one year after his
release and he is now confined at Massachusetts Correctional
Institution, Walpole.

2. One lifer “was infatuated in a silly manner with a married
niece” and was returned 18 months after his release and he died
5 vears later.

I. One lifer was convicted for breaking and entering with intent

C. Parole violation (of the 43 men remaining after deportation 5 were returned
for parole violation).

1 Of the men released from prison 2 men died and 5 were returned for violation of parole within a 7-y
period.
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to commit felony 3 years after his release. He served 4 years and
9 months for this offense and is now released.

4. One lifer was returned for abuse of a female child 3 years after
his release and he died in prison 5 years later.

5. One lifer was returned 5 years after his release for assault
with intent to rob; carrying on his person a dangerous weapon
without authority and removing serial numbers from firearms.
He is now at Massachusetts Correctional Institution, Walpole.

Table 9. Additional Parole Violations after Release from Murder Sentence.
Of the 47 released men, two (not included in 8 B) violated parole

prior to 1941 as described below and were returned to prison and
subsequently paroled again.

1. One lifer was paroled from a murder sentence in 1923 and his
parole was revoked in 1933. He was suspected of a second murder
but there was not sufficient evidence to convict him. He was re-
turned for failing to report to parole officer and perjury. He was
released in 1941 and deported to Canada.

2. One lifer was paroled in 1935 but was returned in 1939 for
heavy drinking and terrifying his wife. He was released in 1942
and died in 1947.

Table 10. Psuchiatric Classification. 1
A. I.Q. NUMBER OF MEN.

Feeble-minded Below 80 I.Q 13
Below average 81- 90 6
Average 91-110 21
Above average 111-120 4
Superior 121+ 3

B. MENTAL CONDITION. NUMBER OF MEN.
Psychotic 2 0
Non-psychotic 38
Psychopathic s 9

1 The findings are those obtained from the diagnostic study made nearest the time of the commission
the crime.

1 Psychotic in this study refers to a major mental illness often requiring hospitalization involving the total
personality of the patient and having as its mam characteristic the loss of contact with reality. This meaning
of the term psychotic may be found in:

Mezer, Robert R., M.D., Dynamic Psychiatry In Simple Terms.
New York: Springer Publishing Company, 1956.

* Psychopathic in this study refers to various inadequacies and deviation in the personality structure; not
psychotic or feeble-minded but the defect being in the emotional and characterological aspect of the per-
sonality. This meaning of the term psychopathic may be found in

Noyes, Arthur P., M.D., Modern Clinical Psychiatry.
Philadelphia: W. B. Saunders Company, 1939.


