
HOUSE 2627

*

c

BOSTON
WRIGHT & POTTER PRINTING COMPANY

32 DERNE STREET
1959

January 26, 1959

Cfjc Commontocalti) of e^assacfmmts

REPORT
SUBMITTED BY THE

LEGISLATIVE RESEARCH COUNCIL
RELATIVE TO

STATE LICENSING AND CONTROL OF THE
USE OF TIDELANDS



4

Cl)t CommontoealtJj of Massachusetts

t

(House No. 3220 op 1958.)
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and control of the use of tidelands, said study to include, among other things, the
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its statistical and factual report hereunder with the Clerk of the House of Repre-
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fifty-nine.

Adopted
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By the Senate, in concurrence, August 26, 1968.
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To the Honorable Senate and House of Representatives.

Gentlemen : The Legislative Research Council submits here-
with a report prepared by the Legislative Research Bureau on the
basis of House Order, numbered 3220 of 1958, directing a study of
practices in Massachusetts and elsewhere with respect to state
licensing and control of the use of tidelands.

The Legislative Research Bureau is limited by statute to “statis-
tical research and fact-finding,” and this report therefore contains
factual material only, without recommendations or legislative pro-
posals.

Respectfully submitted,

Sen. John E. Powers,
Chairman.

Rep. John F. Thompson,
Vice Chairman.

Sen. Newland H. Holmes.
Rep. John W. Costello.
Rep. Frank S. Giles.
Rep. Walter F. Hurlburt.

LETTER OF TRANSMITTAL TO THE SENATE AND
HOUSE OF REPRESENTATIVES.

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL.
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To the Members of the Legislative Research Council.
Gentlemen: House Order numbered 3220 directed the Legis-

lative Research Council to make a study of practices in Massachu-
setts and elsewhere with respect to state licensing and control of the
use of tidelands.

The Legislative Research Bureau submits herewith such a report.
Its scope and content have necessarily been restricted by the statu-
tory requirements limiting Research Bureau output to factual
reports without recommendations or legislative proposals.

This report was prepared in large degree by two legal consultants:
George K. Gardner and Thomas J. Donovan.

Respectfully submitted,

Clbe Commontuealtf) of s@assacinioetts

LETTER OF TRANSMITTAL TO THE LEGISLATIVE
RESEARCH COUNCIL.

HERMAN C. LOEFFLER,
Director, Legislative Research Bureau.
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The English law, which the English settlers carried to America,
was that the king owned the soil beyond high water mark, with
complete rights both of property and sovereignty. However, the
water beyond high water mark was deemed a public domain for
fishing and navigation, subject only to the governing authority
of the king.

The American Revolution, and the treaty of peace which fol-
lowed it, transferred the king’s property in the soil beyond high
water to the several States and their grantees. The water beyond
high water mark remained a public domain for fishing and navi-
gation. Authority to govern it was divided between the several
States and the federal government in accordance with the terms
of the Constitution of the United States.

The “Submerged Lands Act,” which the U. S. Congress enacted
in 1953: (1) confirmed to the several States and to their grantees
the title to the soil between high water and the State’ seaward
boundaries, (2) asserted the federal government’s sovereignty
over, and title to, all land and water beyond the States’ seaward
boundaries, and (3) reserved to the federal government its con-
stitutional authority to govern the public use of the sea waters
up to the high water mark.

The seaward boundary of Massachusetts is fixed by legislation
at three miles from the coast.

Whoever desires to build beyond high water mark must acquire
from the State title to the soil on which his structure is to be
.erected. Moreover, he must obtain permission for the resulting
obstruction to navigation from both the federal government and
the State.

The legal situation relative to tidal flats is complicated in
Massachusetts by the fact that three centuries ago the Massa-
chusetts Bay Company which claimed title to the soil under a
royal charter made a general grant to the proprietors of the

Cftc Commontoealtf) of spassactnisctts

STATE LICENSING AND CONTROL OF THE USE OF
TIDELANDS.

SUMMARY OF REPORT.

Public and Private Rights outside High Water Mark.

Tidal Flats between High and Low Water,
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adjoining upland of all land between high and low water mark
which was not more than one hundred rods from the high tide
line. The courts of the Commonwealth of Massachusetts have
many times confirmed this grant as valid and binding on the
Commonwealth.

The original grant reserved to the public the right of navigating
the water when the tide was in. The problem of reconciling the
private title to the soil with the public right of navigation has
been a subject of litigation and legislation over the last century
and a half. In general, it may be said that the public right of 4
navigation is now paramount except so far as Congress and the
General Court may see fit to yield it. How far they have con-
stitutional authority to yield it is not wholly clear.

The use of tidelands in Massachusetts is now controlled by a
system of licenses issued b}' the Department of Public Works on
behalf of the Commonwealth of Massachusetts, and by the U. S.
Corps of Engineers on behalf of the United States. In practice,
the applicant for a license addresses himself first to the Massa-
chusetts Department of Public Works, which holds a public hear-
ing after notice, and grants or withholds the license after con-
sidering ail the interests involved. The applicant then addresses
himself to the U. S. Corps of Engineers’ Office which will grant
the necessary federal license if satisfied that the public right of
navigation will not be impaired. Both licenses are necessary to
authorize the proposed construction, and the federal license will
not usually be granted until the Massachusetts license has first
been obtained.

In granting licenses the Massachusetts Department of Public
Works acts under four statutes almost a century old which are
now consolidated with others in chapter 91 of the General Law's.
In Commissioners of Public Works v. Cities Service Oil Company
the Supreme Judicial Court of Massachusetts acted in a con-
troversy of 1936 connected with removal of a pier and moorings
in Weymouth Fore River under a state license originally issued in4|
1920. The Court decided that these statutes authorize the De-
partment of Public Works to grant a license expressly providing
that the licensed structure is for temporary use only and to be
removed upon written notice; and that when the license contains
such a provision the Department may enforce it sixteen years
later by requiring the structure to be removed. It appears that
the Department seldom includes such an express provision on
licenses dealing with tidewaters and tidelands. As a rule the

Controlling Use of Tidelands in Massachusetts.
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license says nothing about its duration except that it is “.
. .

subject to” chapter 91 of the General Laws, and other applicable
laws.

Section 15 of chapter 91 deals with the duration of licenses in
the three following phrases, numbered for convenience of dis-
cussion:

1. “such license or authority shall be revocable at any time, at
the discretion of the Legislature,

2. “and shall expire at the end of five years from its date,
3. “except where and so far as valuable structures, fillings, or

inclosures, are provided in the act or resolve, shall have
been actually and in good faith built or made under the
same.”

In its opinion in this Cities Service case the Supreme Judicial
Court said thatphrase number “3” quoted above from the statute
qualifies phrase number “2” but does not qualify phrase number
“1”. So interpreted, the statute gives the Department of Public
Works no power to grant a license which the Legislature may not
revoke years later, no matter how extensive, valuable or costly
the improvements made in accordance with the license may be.
Furthermore, the Supreme Judicial Court’s interpretation is
applicable both to such licenses as may be granted in the future
and to such licenses as may have been granted by the Depart-
ment in the past.

The great majority of the States of the United States have never
enacted general legislation extending private ownership of the
soil to low water mark. No States are known to have done so
except Massachusetts, Maine and Virginia. In most States the
basic legal doctrine is that the State not only shares with the
federal government authority to regulate construction in tide-
water in the public interest, but also owns all the soil under tide-
water from high water mark outward to the seaward boundary
of the State.

The practical effect of this legal doctrine is that anyone who
plans to build or fill in tidewater must do more than obtain a
permit. He must acquire lawful possession of the necessary tide-
lands from the State. It results that he approaches the State as
he might approach any other landowner, asking to buy, lease, or
acquire some other appropriate legal interest in, the land which
he desires to use. The transaction then becomes one of business
rather than of law enforcement and all the details can be ar-
ranged to protect the interests of the public, the State, and the

Controls of Tideland use in Other States.
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enterpriser as they present themselves to the parties in the cir-
cumstances of the particular case.

The Research Bureau has available New Jersey and Florida
pamphlets which describe in some detail the methods which those
States employ for controlling the use and development of their
tidelands. These methods illustrate the application of the prin-
ciples outlined in the two preceding paragraphs. Other coastal
States, which have not replied so fully to Bureau inquiries, doubt-
less pursue methods which would prove equally interesting if
they were observed in operation on the spot.

Legislative proposals which are now pending raise a number of
distinct issues which can advantageously be kept apart.

The opinion of the Supreme Judicial Court in Commissioners
of Public Works v. Cities Service Oil Company has alarmed the
owners of the valuable improvements made in the past on tide-
lands that their titles to these improvements may be revoked.
The situation resembles that which was created by the decisions
of the United States Supreme Court in the off-shore oil lands
cases, as the result of which the States were alarmed that their
historic ownership of the tidelands within their boundaries had
been destroyed. Subsequently Congress confirmed all state titles
by the “Submerged Lands Act” of 1953. This federal statute is
available as a model should the Genera! Court wish to confirm
the existing titles to past improvements in this Commonwealth.

The above court opinion in Commissioners of Public Works v.
Cities Service Oil Company has also advised the public that there
is no way, under the present laws of the Commonwealth, in which
a person planning future improvements on tidelands can obtain
a permit which the Legislature cannot revoke years later after
costly improvements have been made. This decision raises the
question whether the General Court wishes to consider authoriz-
ing the Department of Public Works, or some other body, to issue
permits which cannot be revoked after improvements or reliance
on them have been made. This question is quite distinct from
the question of continuing the present authority of the Depart-
ment of Public Works to issue permits which the Department
may revoke at any time in the future. The Department could be
authorized to issue either kind of permit as its best judgment
dictates or as circumstances require.

The General Court may also wish to explore the possibility of
controlling the future use of tidelands in Massachusetts by legis-
lation similar to that now in force in New Jersey and Florida, and

Possible Legislation.
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possibly elsewhere, if it is felt that the present Massachusetts
statutes attempt to solve a complex problem with too limited a
box of legal tools. There would be technical difficulties in in-
troducing the New Jersey or Florida system in Massachusetts,
due to the fact that private titles in Massachusetts run to low
water mark. These technical difficulties, however, do not seem
insurmountable.

ConstitutionalProblems.
Four constitutional questions are involved in the subject matter

of this report. These questions can be broadly stated as follows:
1. What is a “taking of private property for public use” for

which compensation must be made?
2. What is a “law impairing the obligation of contracts” which

the federal Constitution forbids a State to pass?
3. What is a “franchise” that must “forever remain subject to

revocation and amendment” under the 59th Amendment to the
Constitution of Massachusetts?

4. What limits, if any, exist to the power of the state and fed-
eral governments, by concurrent action, to surrender the public
right of navigation in tidewaters by authorizing permanent struc-
tures and fills therein?

The answers to these questions are not so much to be found in,
as to be drawn from, the history of constitutional law. This is
not a mere matter of esoteric learning. It is a part of the history
of popular ideas. A brief discussion of these questions as they
relate to tidewaters and tidelands, will be found in the body of
the report. The governing principles are generally accepted, and
are well understood. The range of practical problems within
which the result of these principles may be doubtful does not
appear to be very wide.
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House, No. 3220, reprinted on the inside of the front cover of this
report, directed the Legislative Research Council “to make a study
of practices in Massachusetts and elsewhere with respect to state
licensing and control of the use of tidelands, said study to include,
among other things, the subject matter of current House document
numbered 157.”

House, No. 157, introduced by Rep. John F. Dolan of Ipswich,
proposed that a special commission of a designated membership be
established “to make an investigation and study relative to public
rights of way that exist along the coastline and the shores of the
tidal rivers of the commonwealth ... to examine all town, city and
county records which may be found necessary for said commission
to pursue and complete ... a list of such existing public rights of
Wav ■ .

.”

Three bills of 1958 House, Nos. 1887 and 2379, and Senate,
No. 309, which were the primary background of the above two
study directives, are listed below:

1. House, No. 1887, was filed by Rep. Albert H. Zabriskie of
Newburyport and is entitled “An Act relative to the Revocation
and Termination of Licenses Granted to Persons to build Structures
upon Ground over which the Tide ebbs and flows in Boston Harbor,
or to fill up and enclose the Same.”

2. House, No. 2379, was filed by Rep. James J. Craven, Jr., of
Boston and is entitled “An Act relative to the Revocation and
Termination of Licenses granted to Persons to build Struc m,

over or under Certain Rivers and Other Waters or upon Ground
over which the Tide ebbs and flows or to fill up or enclose the Same.”

3. Senate, No. 309, was filed by Sen. William E. Hays of Wal-
tham on behalf of Henry D. Winslow, and is entitled “An Act
relative to the Revocation and Termination of Licenses granted to
Persons to build Structures in, over or under Certain Rivers and
Other Waters or upon Ground over which the Tide ebbs and flows

Cfie Commontocaltli of egaosacfnisctto

STATE LICENSING AND CONTROL OF TIDELANDS.
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Introduction
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or to fill up or enclose the Same.” Mr. Winslow, was acting for the
Massachusetts Conveyancers’ Association which is actual sponsor
of the bill.

After hearings on the above three bills by the Committee on
Harbors and Public Lands early in 1958 the question remained
quiescent for some months. Representative Dolan of Ipswich then
moved to substitute House, No. 3220 calling for the substitution
of the Research Council study for related bills included in the long
list of proposals to be studied during the recess by the Senate Com-
mittee on Ways and Means. After favorable report by the two
Rules Committees, acting concurrently, House, No. 3220 was
adopted in both branches.

Public and Private Rights in Tidewaters and Tidelands. 1
The term “tidelands” is of recent usage, and has no precise mean-

ing in the law. The General Court probably uses it in the broad
sense, which includes all land and waters lying to seaward of high
water mark.

Practices with respect to state licensing and control of the use
of tidelands are the reflection of legal doctrines which originated in
England before the settlement of North America, and have been
developed in Massachusetts and elsewhere since that time. Cur-
rent practices can be best evaluated if the history of these doctrines
is understood. This report will, therefore, survey that history very
briefly before taking up the problems with which the General Court
now has to deal. The cumulative footnotes shown throughout the
main body of the report are given in numerical sequence in the
appendix.

The English Doctrine
The system of land law established in England by the Norman

Conquest was based on the proposition that the king owned the
entire island, together with as much of the adjoining seas as he
was able to control. The land, being capable of possession, was
parcelled out to individuals, each of whom occupied his holding as
a tenant of the king. The sea, not being capable of possession, was
held by the king for the benefit of all of his subjects, to be freely
used in such navigation and fishing enterprises as they were able to
pursue.

Chapter 11.
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The land under the sea remained tenantless, and whatever min-
erals might from time to time be extracted from it, belonged, there-
fore, to the king. The line between the tenanted uplands, and the
tenantless sea and tidelands was fixed at high water mark.

The Settlements in America.

The English settlements in America were organized upon the
theory that the king had acquired the new lands by right of dis-
covery and might, therefore, grant them to such of his subjects as $
he pleased. In some colonies, such as Maryland and Pennsylvania,
the king granted the land to individual proprietors who, in turn,
made grants to actual settlers.

In Massachusetts, however, he granted the land to a chartered
company which, in the language of the times, took the charter with
them to Massachusetts and there proceeded to exercise the powers
both of ownership and of government as a corporation. The cor-
poration, by vote, parcelled the land out to groups of householders
called towns; and the towns, in turn, parcelled their land out, by
vote, to individual householders.

Following the English doctrine, the line between the tenanted
uplands and the tenantless tidewaters and tidelands was fixed at
high water mark - except in Massachusetts, as will presently
appear.

The American Revolution.

In 1684, the charter of the Massachusetts company was annulled
by legal proceedings in England 2 based on a judicial ruling that the
company had violated its charter in many ways. The crown there-
upon took the position that all land not occupied by individuals, in-
cluding, of course, the tidelands and tidewaters, reverted to itself.
Many in Massachusetts resented this annulment of the charter.
The idea that this action constituted a breach of faith on the king’s
part still has legal consequences.

The Revolution, and the treaty of peace which followed, trans-
ferred all the king’s title to, and jurisdiction over, tidewaters and
tidelands to the several States, including Massachusetts, subject
only to the limited authority vested in the federal government by
the Constitution of the United States. 3 That Constitution makes
no express reference to tidewaters and tidelands, but it gives Con-
gress power to provide for the common defense, to provide and
maintain a navy, and to regulate commerce with foreign nations
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and among the several States. It also vests judicial power in all
cases of admiralty and maritime jurisdiction in the federal courts.
From these and other clauses there has evolved the doctrine that
Congress is authorized to take such measures as it deems appro-
priate to keep open to navigation all navigable tidewaters along
the coasts of the several States. But this authority relates only to
tidewaters and does not extend to tidelands within the States.

Seaward Boundary of Massachusetts.
By statute in 1859, the General Court fixed the territorial limits

of the Commonwealth, as follows:

Section 1. The territorial limits of this Commonwealth extend one marine
league from its seashore at low water mark. When an inlet or arm of the sea does
not exceed two marine leagues in width between its headlands, a straight line from
one headland to the other is declared to be equivalent to the shore line. ...

4

Federal Statutes.
Three federal statutes complete the picture of the authority of

Massachusetts over tidewaters and tidelands, as follows:
1. Congress has forbidden the erection of structures in or over

navigable tidewaters, except with the approval of the Secretary of
the Army and upon recommendation of the Chief, U. S. Corps of
Engineers. 5

2. By the “Submerged Lands Act” of 1953, Congress has re-
leased and confirmed to the seaboard States full title to the tide-
lands within their respective boundaries, and all the natural re-
sources therein, subject only to the reserved power to legislate for
the protection of navigation. 6 This action removed the doubts
which were cast upon the states’ titles by the Supreme Court’s de-
cisions in the oil cases of California,7 Texas, 8 and Louisiana. 9

3. By the “Outer Continental Shelf Lands Act”, also of 1953,
Congress asserted exclusive jurisdiction of the United States over
tidewaters and tidelands of the continental shelf beyond the sea-
ward boundaries of the several States. 10

Extent of Tidewaters and Tidelands of Massachusetts.
The import of this history is that the tidewaters and tidelands of

Massachusetts are divided into two belts. From high water mark to
three miles from the coastlines, the tidewaters are a public highway
for navigation and fishing, subject to the laws of the Commonwealth
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and of the United States. The tidelands belong to the Common-
wealth and its grantees, as owners, subject to the Act of Congress
which forbids the erection of structures in or over navigable water,
except as the Secretary of the Army permits.

Beyond three miles from the coastline, both the tidelands and tide-
waters are under the exclusive jurisdiction and control of the United
States, subject only to international law. An analogous situation
now prevails along all the coasts of the United States.

History of Massachusetts Tidelands Law.

In addition to the two belts of tidewaters and tidelands of Massa-
chusetts, there is a third belt the shore between high and low-
water over which the tide ebbs and flows. This belt is held in private
ownership in like manner as is the land above high water, except
that there is a public right of navigating the water between high
and low water mark when the tide is in.

This situation, which is unique in Massachusetts and Maine, results
from a colony ordinance adopted in Massachusetts between 1640
and 1650, and now found in “The Charters and General Laws of the
Colony and Province of Massachusetts Bay” printed in 1814. 11

The Supreme Judicial Court has had occasion to rule on the effect
of this ordinance several times during the last century and a half.

It was early determined that under this ordinance the “propriety”
of each upland owner extends to low water, and that the side-lines
across the flats are to be drawn in such a manner that each owner's
frontage on the low tide line shall be proportionate to his frontage
at high tide. 12 The flats may be conveyed separately from the
upland. 13 If the low tide line recedes as a result of natural causes,
the line of ownership recedes with it. 14 In the absence of statute,
the owner of flats may fill them or build on them, if he does not
thereby obstruct his neighbors’ access by water to their own prop-
erties. 16 The owners of neighboring properties have no legal griev-
ance if his building or filling obstructs the drainage from their own
properties, 16 or causes silt and gravel to accumulate on their own
flats. 17

The right of passage over the flats reserved by the ordinance is not
an easement vested in the Commonwealth.18 It is a general public

Chapter 111.

Rights in Tidal Flats under Colony Ordinance.
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right of resting on, or moving through the water, either with boats
or by swimming or floating, and to fish and fowl from the water, but
does not include the right to pass on foot over the flats at low tide. 19

It is, therefore, in the nature of a public right of way not appurtenant
to any particular property, and if the General Court discontinues it
by filling up the channel in front of a particular piece of shore prop-
erty, the owner of the shore property is not entitled to compensation
as a matter of right. 20 Conversely, there is no taking of the flats
such as will entitle the owner to compensation if the Commonwealth
dams the channel in such a manner that the flats are covered with
water at all times. 21

Public Rights of Way along Coastline and Shores.
This section deals with that part of the directive for this study,

House, No. 3220 of 1958, which directs the Council to include the
subject matter of current House document numbered 157. That
document calls for a study relative to public rights of way that exist
along the coastline and the shores of tidal rivers of the Common-
wealth, together with a list of such existing public rights of way.

It will be apparent from what has been said, that the colony
ordinance makes no provision for such rights of way otherwise than
by water, and no provision for other than private access from the
land onto the sea. The effect of the colony ordinance was to make
the land between high and low water subject to conveyance, taking
by eminent domain, and dedication for highway and other purposes,
in the same manner as all other land in the Commonwealth. It can
hardly be doubted that in the three centuries which have followed
the enactment of that ordinance, many public landings, public
beaches and public rights of way along and across the coastline and
the shores of tidal rivers have been acquired.

The Department of Public Works states, in response to inquiry,
that it has no list of such public rights of way and that no list exists
so far as is known. To compile such a list would require many
months of intensive research in the Registries ofDeeds of the coastal
counties and in the records of the towns along the coast. It is not
feasible for the Research Bureau to compile such a list with the
personnel and time available. If the General Court urgently desires
a list, it is suggested that preparation be required of the Department
of Public Works, pursuant to a special appropriation and directive
by the General Court.
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Harbor Lines.

By chapter 229, Acts of 1837, the General Court began the prac-
tice of establishing harbor lines in the more congested ports of the
Commonwealth and forbidding the extension of wharves and piers
beyond these lines. It appears from the law reports that these lines
ran sometimes outside and sometimes inside the line of low water
mark.

The famous case of Commonwealth v. Alger22 was a prosecution
in 1851 against the owner of tidal flats, who traced his title to the
colony ordinance, for extending his wharf to a point beyond the
harbor line, but within the low water mark. Alger defended his
action on the ground that the statute which fixed the harbor line
was a taking of the land which he held under the colony ordinance,
and since it provided no compensation was therefore void.

The Supreme Judicial Court overruled this contention, holding,
First: That a wharf which interfered with the navigation of the
harbor would be a nuisance at common law and, therefore, a viola-
tion of the rights reserved to the public by the ordinance; Second:
That, since the issue whether a particular wharf actually interfered
with navigation would often be difficult to determine, the General
Court might resolve the issue by drawing a definite line.

The doctrine of Commonwealth v. Alger is important, and will be
referred to again. For the present, it is sufficient to point out
precisely what that case did and did not decide. The decision is that
a title to flats under the colony ordinance, subject to the rights re-
served to the public by that ordinance, is not sufficient to justify
the owner in building a wharf to seaward of a harbor line already
established by the General Court.

The case does not raise the question whether the General Court, by
establishing a harbor line, can require the owner to pull down a
wharf already built on flats held under the ordinance. Neither does
it raise the question whether the General Court, by establishing a
harbor line, can forbid an owner to build a wharf beyond it on land
held under a grant from the Commonwealth in which no public
right of passage has been reserved.

That the General Court has authority to grant to private persons
the right to build wharves either above or below low water, either
with or without conditions, and revocably or irrevocably as it

Unrestricted Tideland Grants beyond Low Water.
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thinks best, seems to he settled by three decisions of the Supreme
Judicial Court. 23 All three of these decisions were based on statutes
enacted between IS4I and 1855. This doctrine has never been
questioned and has since been acted upon from time to time by the
General Court.

Present System of Licenses to Build.
In 1865, the Commonwealth’s control of its tidelands entered on

a new phase. The General Court, with the Commonwealth v.
Alger case and the experience of the last twenty-five years behind
it, thought that the time had come to inaugurate a new system for
controlling construction in tidewaters or tidelands. In 1866, the
Legislature established a Board of Harbor Commissioners24 with
general power to protect the public interests in tidelands and tide-
waters, 25 to establish harbor lines, 26 and to prescribe plans for all
fills and structures made in or over tidewaters by authority of the
General Court. 27 All structures and works on tidelands in tide-
waters made without authority of the Legislature and approval by
the commissioners were declared to be nuisances, and the com-
missioners were authorized to bring suits to abate the same. 28

The act of 1866 was followed in 1869 by the following statute, the
essence of which will be found in the italicized words:

Section 1. All authority or license that has been granted during the present
session of the legislature, or that may be hereafter granted by the Commonwealth
to any person or corporation to build any structure upon ground over which the
tide ebbs and flows, or to fill up or inclose the same, whether such ground be above
or below low water mark, or within or outside of one hundred rods from high water
mark, or whether it be private property or the property of the Commonwealth,
shall be subject to the following conditions, whether they be expressed in the act
or resolve granting the same or not, viz: such license or authority shall be revocable
at any time, at the discretion of the legislature, and shall expire at the end offive years
from its date, except where and so far as valuable structure, fillings or inclosures, as
provided in the ad or resolve, shall have been actually and in good faith built or made
under the same. All things done under such license or authority shall be subject
to the determination and approval of the harbor commissioners, as provided in
section four of chapter one hundred forty-nine of the acts of the year eighteen
hundred and sixty-six, or of such other board as the legislature may appoint for
that purpose. If the legislature shall establish harbor lines within the outer line
covered by such license or authority, then such license or authority shall be con-
strued to be limited by and not to extend beyond such harbor line. 29

The effect of the above statutes of 1866 and 1869, taken together,
was to involve both the General Court and the Harbor Commis-
sioners in every proposal to build any structure whatever to sea-
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ward of high water mark. In 1872 the General Court delegated
the issuance of tidelands licenses to the Commissioners, in the
following terms:30

Section 1. Any person may build or extend a wharf, or construct a pier, dam,
seawall, road, bridge or other structure, fill land or flats, or drive piles in or over
tidewater below high water mark, within the line of riparian ownership, on any
shore, and within whatever harbor lines there may be at the time established by law
along such shore; provided, the license of the board of harbor commissioners is
first obtained in a manner provided by the fourth section of chapter one hundred
and forty-nine of the acts of the year eighteen hundred and sixty-six.

Section 2. The board of harbor commissioners may license any person to build
or extend a wharf, construct a pier, dam, seaw'ali, road, bridge or other structure,
or fill land or flats on or over tidewater, below high water mark and beyond the
line of riparian ownership, upon such terms as they prescribe; provided, however,
that no such license beyond the line of riparian ownership shall be valid unless
approved by the governor and council; and provided, further, that no such license
on any shore shall have any effect beyond such line of riparian ownership, except
where a harbor line has been established by law along such shore; and no such
license shall have effect beyond such harbor line, except in relation to a structure
authorized by law outside such line . . .

Section 4- Licenses granted as hereinprovided shall be subject to the provisions
of chapter one hundred and forty-nine of the acts of the year eighteen hundred and
sixty-six, and chapter four hundred and thirty-two of the acts of the year eighteen
hundred and sixty-nine, so far as applicable and not inconsistent with this act; . .

the following statute dealing with
-tie of tidelands licenses: 3 '

This was followed, in 1874, by
state compensation upon the it

Section 1. Whenever any authority or license is hereafter granted by the legisla-
ture or by the board of harbor commissioners with the approval of the governor and
council, to any person or corporation to build any wharf or other structure or to
fill or otherwise occupy land in tidewater lying below the line of low water mark not
exceeding one hundred rods from high water mark, such person or corporation shall
pay into the treasury of the Commonwealth, before the work authorized or licensed
is begun, such compensation for the right
shall be determined by the governor and
making compensation for tidewater displac
and forty-ninth chapter of the acts of tl

and privileges granted in such land as
ouncil to be just and equitable besides
d when required under the one hundred

: year eighteen hundred and sixty-six;
provided, hou'ever, that when any such compensation shall have been paid for any
such rights and privileges, the same shall not, under the provisions of the four
hundred and thirty-second chapter of the acts of the year eighteen hundred and
sixty-nine, terminate in five years and shall not be revocable unless provision is
made in such revocation for the repayment by the Commonwealth to the holder
of such rights and privileges, of the amount of such compensation.

The system created by these acts of 1866, 1869, 1872 and 1874 is,
in most respects, fairly clear. The licensing of fill and construction
in tidewater is left to the harbor commissioners, freed from inter-
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ference by the General Court. The title to tidelands remains
unaltered that above low tide is private, that beyond low tide
remains in the Commonwealth. To the Governor and Council is
entrusted the power to dispose of the Commonwealth’s lands.
Only the extent of the power to revoke licenses has come into con-
troversy as discussed below.

In 1936 the Massachusetts Department of Public Works directed
removal of a “pile pier and dolphin moorings” in Weymouth Fore
River in the town of Braintree which were constructed under a
license originally issued in 1920. As aresult of the controversy which
then arose as to whether this license was revocable, the Court
ruled as follows in “Commissioners of Public Works v. Cities
Service Oil Company” (.308 Mass. 349);

(p. 350) Cox, J. This is a bill in equity in which the plaintiffs ask that the
defendant be ordered to remove certain structures erected by its predecessors upon
land of the Commonwealth and to quit and make no further use of the premises . . .

On June 7, 1920, the defendant’s predecessor . . . (p. 351) . . . petitioned the
department of public works, setting forth that it desired “to build dolphins and
mooring piles for a temporary berth in and over the tidewaters of Haywards Creek
on Weymouth Fore River in the Town of Braintree” and asking that a license be
granted ... on June 21, 1920, the petitioner was given License No. 51 by the
terms of which it ...

“is a condition of this license that the said pile pier and
dolphin moorings are for temporary use only and shall be removed to the satisfac-
tion of this Department upon notice in writing.” The licensee erected the pier
and dolphins in good faith in accordance with License No. 51 . . . and large sums
of money were expended in connection therewith . . .

(p. 352) On December 31, 1936, in consequence of a vote of the department of
public works, the defendant was notified to remove the structures from tidewater,
but it did not do so. . . .

(p. 363) It is contended that . . . the power of revocation first provided for by
St. 1869, c. 432, could not be exercised if valuable structures had been built in good
faith during the term of the authority or license. We are of opinion, however , . .

that the exception as to valuable structures does not apply (p. 364) in the event
that the General Court, in the exercise of its discretion, sees fit to revoke the au-
thority or license, but, on the contrary, that it is an exception relating to the provi-
sion that the authority or license shall expire in five years from its date. Any other
construction of the statute would, as a practical matter, render the right of revoca-
tion of little, if any, value except in cases where the licensee had failed to erect
valuable structures within five years. . . .

(p. 365) We are of opinion that the petitioner obtained that for which it asked.
There is nothing ... to show that it objected to any of the provisions of the
license, and we must assume that it accepted them. .

. .

(p. 367) Decree (for the plaintiff) affirmed with costs.

Revocability of Tidelands Licenses.
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The passage quoted from page 365 of the Court’s opinion pro-
vides the primary reason for the Court’s decision. particularly in
view of the Act of 1872, under which the harbor commissioners
(now the department of public works) may “prescribe the terms”
of the license (G. L. c. 91, s. 14). Although the passage quoted
from pages 363-364 appears to be part of the Court’s chain of
reasoning, it is doubtful whether it can be regarded as a judicial
determination of the issue involved. No license not revocable by
its own express terms, and no attempted revocation by the Legis-
lature, was before the Court.

The accuracy of the passage quoted from pages 363-364 is now
in litigation in the Supreme Judicial Court.

Tidblands License Procedure in Massachusetts.
Having traced the development of the system for controlling

construction in the tidewaters and tidelands of Massachusetts, this
chapter deals with the procedures now employed in the issuance of
licenses. The power of the General Court over their issuance is
delegated to the Department of Public Works 32 and is administered
through its Division of Waterways.

Petition and Notice.

The applicant is required to file a petition including (a) the names
of the owners of the tidewater land and upland affected, and ( b ) de-
tailed plans showing the location, dimensions and manner of con-
struction of the proposed structure. In addition to the notices sent
to aldermen or selectmen in accordance with the statute, 33 it has
been the longstanding policy of the Department to require (a) that
notices also be sent to the applicant’s immediate abutters on the
tidewater and to any shipping interests affected and ( b) that there
be published in a local newspaper designated by the Department a
notice of the petition and of the time and place fixed for any hearings
thereon.

Hearing and Issuance of License.
Following a preliminary investigation by department engineers,

the petition is ready for full public hearing, at which one of the
Commissioners of the Department presides. Although the hearing
is informal in nature, all parties interested are given full opportunitv

Chapter IV.
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to be heard. In the light of the effect of the proposed construction
upon the public at large, the Department approves or rejects the
petition. If the petition is approved, the license is issued, subject
to the approval of the Governor and Council whenever Common-
wealth lands are involved.

State Charges in Connection with Tidelands Licenses.
When the related structure is completed, department engineers

inspect it to assure conformity with the terms of the license and to
ascertain the amount of tidewater displaced. The statute requires
the licensee to make compensation for this displaced tidewater
either by excavating a basin of equivalent volume somewhere else
in the harbor or else by paying not more than $0,375 per cubic yard
of displaced water, as the department decides. 34 The department
usually requires payment of the full $0,375 per cubic yard. It
seldom accepts compensation by equivalent excavation or by the
payment of a smaller amount.

When any part of the structure is erected on tidelands which are
the property of the Commonwealth, the statute requires the Gov-
ernor and Council to determine the compensation to be made for
such tideZands. 35 It is the department’s practice to recommend to
the Governor and Council the compensation to be exacted. The
department rarely recommends less than $0.25 per square foot of
the land covered by the license, except in cases of construction for
shore protection, where it is usual to recommend that no charge be
made. All moneys received in connection with the licensing of
construction in tidewaters or tidelands are payable into the General
Fund of the Commonwealth. 36

Federal Permits Deal only with the Right of Navigation.
To prevent the creation of any obstruction in navigable water of

the United States, prior consent of the U. S. Army Corps of En-
gineers must be obtained for any structural work.37 Consent is
granted in the form of a permit only after decision that the work
proposed will not constitute an unreasonable obstruction to navi-
gation. These federal permits merely indicate federal acquiescence
so far as respects the public right of navigation. They do not au-
thorize the work to proceed without the license required by the
State. 38

The procedure for obtaining these federal permits is similar to
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that indicated above relative to licenses issued by the Common-
wealth. The relevant federal statute provides for compensation as
does the Massachusetts statute, but as a matter of practice, the fed-
eral agency does not exact any compensation. It is also indicated
that once the state license has been issued, the federal permit is
forthcoming as a routine matter unless a clear question of navi-
gability is involved. 39

Frequency of Revocable Provisions in Licenses.
Neither the form of the federal permit nor that of the petition and

license used in Massachusetts contains any indication on their face
that they are of a temporary nature or revocable. The only possible
exception in the case of the state form relates to language making it
“.

. . subject to the provisions” of chapter 91 of the General Laws,
and any other applicable laws. Chapter 91 is the extended “water-
ways” chapter, consisting of 62 detailed sections of widely ranging
character.

Revocability or termination provisions are occasionally included
in licenses, as witness the license in issue in the case of Commissioners
of Public Works v. Cities Service Oil Company discussed above. It
is reliably reported that such provisions are rare.

Practice in obtaining Right to occupy Tidelands in Other
States.

There are now twenty-two coastal States of the United States. 40

In only three of these, Massachusetts, Maine and Virginia, is there
reason to suppose that private ownership extends beyond high
water to low water mark. In Massachusetts and Maine this results
from the Colony ordinance. In Virginia it seems to result from
statute. 45

In contrast, it is found specifically that the law of eight States
stems from the proposition that ordinary private property extends £

only to high water mark. 42 Inasmuch as this was the original
English doctrine, it is probable that the same doctrine obtains in
most, if not all, of the other twelve coastal States. Starting from
this point, the law of each State has evolved in accordance with local
traditions and local policy. It would require a volume to describe
fully and accurately the law and practice of each State.

It seems very probable that the orderly administration of tide-

Chapter V.
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waters and tidelands is made very much simpler when private
property stops at the line of high tide. Under this doctrine the
State becomes the owner of everything outside the high tide line
and may grant, sell, lease, or license the use of, any part of it by any
of the instruments available to landowners generally instruments
which can be recorded and indexed in the usual way in the various
registries of land titles, and whose effect is generally understood by
landowners and by the bar. As the Director of Maryland’s Depart-

,jl ment of Geology, Mines and Water Resources has recently written
to the Research Bureau:

With reference to tidelands, the title to all state-owned lands is in the province
of the Board of Public Works which consists of the Governor, Comptroller of the
Treasury and Treasurer. The Board deals with such lands as would any other
owner. It exercises the disposal of lands by deed and use of lands under lease and
hence imposes such conditions as it may desire in a deed or lease. There are no
statutory provisions as far as I know governing such transactions. 43

Similarly the States of Florida and New Jersey have made avail-
able an extended description of their practices in administering
the state-owned tidewaters and tidelands below high water mark. 44

Inasmuch as these practices are alike in principle, and inasmuch as
the New Jersey pamphlet is briefer and more quotable, the following
extract is quoted from the New Jersey material:

The “Riparian Rights” affect the lands under tidewater between the main high
water line and the exterior line for bulkheads or piers which may be acquired or
may have been acquired from the state by grant or rented by lease, easement or
license. But it must be borne in mind that the owner of the ripa has a “pre-
emptive” right the first or prior right vested in the owner of the upland property
(ripa) bordering on the main high water line to apply and receive from the state a
grant for the lands under water abutting the ripa. A person other than the owner
of the ripa can make application for the acquisition of riparian rights and acquire
them provided he has given the owner of the ripa six months notice, and such pre-
emptive right is not exercised by the owner of the ripa before the expiration of the
six months period.

The state may convey the fee or a 1
■*< a “Grant”, a conveyance in fee simple

interest in the tidal lands. It may gi\
[ such riparian lands. The price and terms
The state may lease. Such leases usually
rentals on a lease are computed on 7% of
the frontage multiplied by the foot front
;rue to the benefit of the lessee and do not

of the grant are made by the council,
run for a term of 15 years. The yearly
the capital sum; the capital sum being
price. The annual payments do not ac
apply to the capital sum should a grant be desired.

The state may grant a “License”. The license is issued by the Department for
the maintenance of a structure and is issued usually when such structure extends
beyond the pierhead and bulkhead line; or for underwater utility crossings.
“Easements” are sometimes issued for public roads.
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The grant made by the state to the owner of the ripa usually extends to the
pierhead and bulkhead line. The “Bulkhead Line” is the line established by the
Secretary of War, sometimes adopted by the State of New Jersey, on which a
structure may be built and to which structure solid fill may be deposited. The
“Pierhead Line” is also establishedby the Secretaryof War and sometimes adopted
by the State of New Jersey, to -which an open structure may be built, on which,
however, a tide can ebb and flow. The term “Pierhead Bulkhead Line” is a com-
bined line and the solid fill may be extended thereto. 46

The Acts of Congress which forbid the erection of structures in or
over navigable tidewaters except with the approval of the
of the Army upon recommendation of the Chief of Engineers46

apply, of course, to the whole coast of the United States. The
Secretary’s approval of such construction must be obtained in other
States, as it must here.

Possible Legislation.

The licensing and control of the use of tidelands in Massachusetts
is considerably affected by the Supreme Judicial Court’s opinion in
Commissioners of Public Works v. Cities Service Oil Company,
308 Mass. 349, discussed above. That opinion deals with the inter-
pretation of General Laws, chapter 91, section 1547 which is the
sole authority for the licensing and control system now in use by
this Commonwealth. The provision to which that opinion is directed
consists of three phrases which are separately quoted and numbered
below;

(1) such license or authority shall be revocable at any time, at the discretion of
the legislature,

(2) and shall expire at the end of five years from its date,
(3) except where and so far as valuable structures, fillings or inclosures, as pro-

vided in the act or resolve, shall have been actually and in good faith built or made
under the same.

It would seem purely as a matter of grammar that clause (3*
could be equally well interpreted as applying to clause (2) only or
as applying to both clauses (1) and (2).

The Supreme Judicial Court has expressed the opinion that
clause (3) does not qualify clause (1). This interpretation has
alarmed the owners of improvements made in reliance on past
licenses, and has cast doubt on the adequacy of future licenses as a
basis on which investments may be safely made. The legislation

Chapter VI.
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which has been proposed to the General Court is directed to allaying
these alarms and doubts.

The General Court may wish to consider whether legislation
should be enacted to confirm the titles of all licensees who have made
or built valuable structures, fillings and inclosures pursuant to such
licenses in the past. The “Submerged Land Act” recently passed
by Congress to confirm the titles of the several States in their
respective tidelands 48 is available as a model from which the drafting
of appropriate Massachusetts legislation could begin.

Three proposals of 1958 which are summarized in Chapter I
Senate, No. 309, House, No. 1887 and House, No. 2379 would
seem to have the effect of legislating out of existence the opinion
of the Justices of the Supreme Judicial Court in Commissioners of
Public Works v. Cities Service Oil Company both as to licenses to be
issued in the future and as to those which have been issued in the
past. Before enacting legislation of this character the General
Court may, perhaps, consider whether it may wish the Department
of Public Works to retain the power to issue revocable or temporary
licenses in appropriate circumstances.

The only point which was judicially determined in Commissioners
of Public Works v. Cities Service Oil Company was that the Depart-
ment of Public Works may issue a license revocable at any time in
the future by the Department, and that whoever is willing to pro-
ceed and incur expense under such a license must take his chances
that it may some day be revoked. There is nothing strange or novel
about this proposition. Licenses revocable at the licensor’s pleasure
are familiar devices in the conduct both of private business and
public affairs. There may well be many occasions in which licenses
of this kind to build in tidewater afford the best method of recon-
ciling private convenience with public need.

The opinion in the Cities Service case says that under existing
statutes all licenses which are issued by the Department of Public
Works, to build in tidewater remain always subject to revocation by
'the Legislature. This statement was not necessary to the Court’s
decision, and it seems doubtful that the three above bills of 1958
which were apparently founded on a desire to overrule the effect
of that opinion, properly consider all the public and private in-
terests which may be involved.

Perhaps the General Court may wish to consider whether the
time has come for a fresh approach to this whole subject, and
possibly for adopting some such system for controlling the use of
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tidelands as now prevails in New Jersey, as explained above. The
problem of controlling the use of tidelands is not essentially differ-
ent from the problem of controlling the use of land above high
water mark. In both cases provisions must be made for the safe-
guarding of private interests, and for public places and rights of
way. In both there are occasions when an unconditional grant of
title, a conditional grant of title, an easement, a lease for a term
certain, or a revocable license will best meet the needs of the par-
ticular case. It is possible that the Commonwealth in the past has
attempted to deal with a complex situation with too limited a box
of legal tools.

The New Jersey and Florida systems start, as has been said, from
the proposition that the State is the unconditional owner of all
land below high water mark. The colony ordinance, and the
private titles in flats which derive from it, doubtless create tech-
nical difficulties in the way of adopting such a system in place of
present state ownership in Massachusetts below the low water mark.
It does not seem probable, however, that to overcome these diffi-
culties is a task beyond the competence of the Commonwealth’s
conveyancing bar. In ports where wharves have generally been
erected the high and low water marks are not far apart. The es-
tablished doctrines that the shoreland owner has no constitutional
right to build on the tidal flats, 49 no constitutional right of direct
access to the water, 60 and no constitutional right to the daily ebbing
of the tidewater,61 deprive his technical title to the flats of much
of its substance and limit the amount of the compensation which
would be demanded if the flats were taken by the Commonwealth.

Constitutional Limitations on Legislation.

To advise the Legislature on constitutional questions is the
province of the Supreme Judicial Court, but it is not beyond the
province of the Research Bureau to point out the nature of the con-v
titutional questions which might be asked. w.
That the Commonwealth may grant a license to build in tide-

water which is expressly revocable at discretion, and that the
Commonwealth may require an owner to remove from tidewater a
structure built under such a license, has been decided, and is scarcely
open to dispute.62 But costly construction and fill in tidewater will
rarely be undertaken by private capital under licenses known to be
revocable by their terms. Constitutional doubts in connection with

Chapter VII.
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this subject revolve chiefly around the question of how far the Gen-
eral Court has power to give or sell rights in tidewater and tidelands
which will be beyond the constitutional power of some future Legis-
lature, or of Congress, to destroy.

Two passages in the Constitution of the United States and three
passages in the Constitution of Massachusetts bear on this question.

Passages from Constitution of the United States.
P The two pertinent passages in the Constitution of the United

States are as follows:
Article 1. Section 10. No state shall . . . pass any . . . law impairing the

Obligation of Contracts ....

Amendment 5. .. . nor shall private property be taken for public use, without
just compensation.

Passages from Constitution of Massachusetts.
The three pertinent passages in the Constitution of Massachu-

setts are as follows:
Preamble . . . The body politic is formed by a voluntary association of indi-

viduals; it is a social compact, by which the whole people covenants with each
citizen, and each citizen with the whole people, that all shallbe governed by certain
laws for the common good . . . (Adopted 1780.)

Part the First: Declaration of Rights; Article X . .
. Each individual of the

society has a right to be protected by it in the enjoyment of his life, liberty, and
property, according to standing laws ... no part of the property of any individual
can, with justice, be taken from him, or applied to public uses, without his own con-
sent or that of the representative body of the people . . . and whenever the public
exigencies require that the property of any individual should be appropriated to
public uses, he shall receive a reasonable compensation therefor. (Adopted 1780.)

Amendment LIX. Every charter, franchise, or act of incorporation shall forever
remain subject to revocation and amendment. (Adopted 1918.)

The precise effect of Amendment LIX is not wholly clear.
The term “act of incorporation” is well understood. From the

Earliest times both in England and in America the right of an or-
ganized group to deal with government as a unit, and not as separate
individuals, has been held to be a privilege granted to the subject
by the Crown’s special favor, or to the citizen by the legislative
policy of the State. This Fifty-Ninth Amendment makes all future
grants of this kind subject to revocation; but there is abundant
precedent for holding that such revocation cannot transfer the prop-
erty of a corporation to the State, and can only result in trans-
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ferring it to the members or beneficiaries of the corporate enter-
prise in their individual rights. 63

The exact meaning of the term “franchise” is not so clear. It
refers primarily to special privileges in public ways or places, such
as the right of a street railway company to maintain its tracks in
the highway, 64 or presumably the right to monopolize a par-
ticular anchorage which might, for example, be granted to a par-
ticular shipping company or yacht club.

The term “charter” has no settled meaning. It has been applied, 4
historically, to all sorts of legal documents ranging from King*'
John’s Magna Carla to a contract for the hiring of a ship.

Whatever may be the precise extent of the Fifty-Ninth Amend-
ment it can hardly be held to mean that the Commonwealth is
without power to make an irrevocably binding contract or an irrev-
ocable grant of property. 66 It can be argued that such a holding
would amount to saying that the Amendment repealed The Pre-
amble to the Constitution of Massachusetts and thus undermined
the foundation upon which the whole structure of that Constitution
rests.

Private Property and the Power of Eminent Domain.
The Constitution of the United States provides that there shall be

compensation whenever private property shall “be taken for public
use.” The Constitution of Massachusetts requires the payment of
compensation “whenever the public exigencies require that the
property of any individual should be appropriated to public uses.”
The phrase, “taking for public use,” does not include “destruction
for public benefit.” Many judicial decisions could be cited to
illustrate the proposition that neither Constitution requires com-
pensation in the latter case. There has always been, and probably
always will be, controversy as to what is the “property” of an
individual, and what public action constitutes a “taking” of that
property for “public use.”

Once again reference is made to Commonwealth v. Alger 56 in w
which the Supreme Judicial Court of Massachusetts decided that
flats which had been granted to an individual by the Old Colony
Ordinance were not “taken for public use” when the Legislature
forbade the future construction of a wharf thereon. The nature of
the perpetually recurring problem has never been better stated than
it was there stated by Chief Justice Shaw:



1959.] HOUSE No. 2627. 31

Nor does the prohibition of such noxious use of property, ;i prohibition imposed
because such use would be injurious to the public, although it may diminish the
profits of the owner, make it an appropriation to a public use, so as to entitle the
owner to compensation. If the owner of a vacant lot in the midst of a city could
erect thereon a great wooden building, and cover it with shingles, he might obtain
a larger profit of his land, than if obliged to build of stone or brick, with a slated
roof. If the owner of a warehouse in a cluster of other buildings could store quanti-
ties of gunpowder in it for himself and others, he might be saved the great expense
of transportation. If a landlord could let his buildings for a smallpox hospital, or a
slaughterhouse, he might obtain an increased rent. But he is restrained; not be-
cause the public have occasion to make the like use, or to make any use of the
property, or to take any benefit or profit to themselves from it; but because it
would be a noxious use, contrary to the maxim sic utere tuo, ut alienum non laedes.
It is not an appropriation of the property to a public use, but the restraint of an
injurious private use by the owner, and is therefore not within the principle of
property taken under the right of eminent domain. The distinction, we think, is
manifest in principle, although the facts and circumstances of different cases are
so various, that it is often difficult to decide whether a particular exercise of legisla-
tion is properly attributable to one or the other of these two acknowledged powers. 67

As has been said, the case of Commonwealth v. Alger did not raise
the question whether the Legislature might require Alger, without
compensation, to pull down a wharf which he had already built
beyond the high water mark on his own flats. Nor did it raise the
question whether the Legislature could, without providing for
compensation, have validly enacted that a wharf or other structure
already built in tidewater either on privately owned flats or
beyond low water should thereafter be a public landing place
available for use by all. While these questions may be governed by
state law in cases where Congress has not acted, the broad powers of
the federal government over navigation, and the extensive exercise
of these powers by Congress make the decisions of the United States
Supreme Court of controlling force. 58

The “Navigation Servitude.’
The power of Congress to control navigation under the commerce

clause in the United States Constitution was recognized by the
Supreme Court as early as 1824.69 It is probable that it derived at
least in part from the common law concept that no landowner may
own the flow of a river. 6o The power appears to be absolute between
the. banks of a water course 61 and the United States is said to have a
“dominant servitude” in navigable waters.62 The law books are
replete with cases where claimants have sought in vain for com-
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pensation after having been deprived of riparian interests as the
result of the exercise by Congress of this constitutional power. A
brief consideration of a few of the cases which illustrate the principle
would seem here to be warranted inasmuch as they are frequently
referred to by State Courts in the determination of analogous ques
tions relating to tidelands and tidewaters

In the case of U. S. v. Chandler-Dunbar Water Power Co. 63

Congress, to improve navigation, made a taking of a large sec
the St. Mary’s River and contiguous uplands, the title to all of which#,
under state law was in the claimant which had operated
power plant on the site. The court denied compensation for all of
the taking except the uplands and certain privately owned island;
in the stream, holding that although the claimant had technical
title to the bed of the river, it had no property interest in the flow
thereof and therefore none in the water power capacity of th
and falls. The case also decided that while compensation was t
be paid for the uplands, this being a “taking” beyond the
lional power to improve navigation, no additional value was to be

paid for the land by reason of its proximity to the river. That land
pedal potential as riparian property is not therefore an element

to be considered in determining its inherent valu
In the case of U. S. v. Commodore Park, Inc. 64 compensation was

denied owners of residential property cut off from previously
gable water. The court held that while access to the navigable
channel of a river may be a valuable incident of riparian ownership
such property does not include a right of access because the govern-
mental servitude is imposed on all interests which the land derives
from the river. Thus the subsequent decrease in the value of real
estate denied access to navigable water is damnum absque injuria
Phis was a case involving the construction of a seaplane facility at
a, naval air station which required the depositing of dredged ma
terials in previously navigable water. The decision is also of in
as being decisive of the proposition that the fact that purposes othe*
than navigation will be served does not invalidate the exercise of the;
governmental authority over commerce, even though such other
purposes would not alone have justified an exercise of congressional
powr er. The United States has the powder to block navigation in
one place in order to foster it in another

One other case which is helpful in understanding the constitu
tional distinction between a compensable taking under the Fifth
Amendment and an exercise of the “navigation servitude” is Wiliink
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v. U. S. 66 In that case the claimant had a marine railway and wharf
extending beyond the mean high water mark where he conducted a
business for repairing vessels. Subsequently the harbor line, which
had not previously reached the claimant’s facilities, was re-estab-
lished under congressional authority as part of a plan for harbor
improvements so that all claimant’s facilities were brought within
the harbor line. Thereafter claimant was ordered to remove his
facilities as an obstruction to navigation. The Court held that no
compensation was due claiment under the Fifth Amendment. The
river being navigable and tidal, whatever rights were possessed in
the land below the mean high water mark were subordinate to the
power of Congress to keep the river open and its navigation unob-
structed. If navigation was likely to be injuriously affected by the
presence of the wharf in public water Congress could prevent its
renewal, without entitling claimant to compensation. Such incon-
venience and damages as he sustained resulted not from a taking of
his property but from the lawful exercise of a power to which it had
always been subject.

These and other decisions leave the law somewhat uncertain as
to how far concurrent state and federal licenses under which valu-
able structures have been erected can deprive the federal govern-
ment of its authority to require the removal of such structures to
meet the demands of navigation which may arise at some later date.
A related question as yet unanswered in Massachusetts is whether
or not the lawful filling in of former tideland and tidewaters can
by the mere change of use thereof necessarily occasioned, discharge
such lands from the “public trust” to which they were formerly
subject in their original state. 66 For a discussion of these problems
see Illinois Central Railroad Co. v. Illinois 67 and Atwood v. Ham-
mond et al. 68 For treatment of an analogous situation in Massachu-
setts see Lowell v. City of Boston. 69

Taking of Structure or Fill Built in Tidewaters.
There remains the question whether the Constitution of the

United States or the Constitution of Massachusetts permits either
the federal government or the Commonwealth to use for public
purposes, without compensation, a structure or fill erected in tide-
waters by a private person or corporation. Although this question
seems never to have been directly decided in this Commonwealth,
it would seem difficult to reconcile an affirmative answer either with
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the language already quoted from Chief Justice Shaw’s opinion in
Commonwealth v. Alger or with the following language of the Su-
preme Court of the United States in Weems Steamboat Co. v.
People’s Steamboat Co.,70 a somewhat analogous case:

The rights of riparian owners upon a navigable stream in this country are gov-
erned by the law of the state .... These rights are subject to the paramount
public right of navigation. The riparian proprietors have the right, among others,
to build private wharves out so as to reach the navigable waters of the stream. . . .

If the wharf obstructs navigation or the private rights of others, or if it
on any public landing, the wharf may be abated (Va. Code 1887 Sec. 998). A pri-~'
vate wharf on a navigable stream is thus held to be property which cannot be
destroyed or its value impaired, and it is property the exclusive use of which the
owner can only be deprived of in accordance with established law and if necessary
that it or any part of it is to be taken for the public use due compensation must be
made.

. . . There is no more reason why such property should be held subject to the
right of others to use it against the will of its owner than there is for any otherkind
of property to be so held

would be followed in MassaWhether the doctrine of this c
setts cannot here be stated. It
this case, which does not appe;

1

of interest, however, to note
to have been overruled, wa:

cided on facts arising in Virginia where the law is said to prc
as does Massachusetts Law, for private ownership of the tideland
to low water mark.

W
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Content of Cumulative Footnote Numbers in Report

1. This chapter is a very condensed summary of more than three hundred years
of legal history, and inevitably omits many details. The summary is confirmed,
in all essentials, by three independent sources: Commonwealth v. Alger, 61 Mass.
(7 Cush.) 53 (1851); The Founding of New England, by James Truslow Adams,
Atlantic Monthly Press (1921); The Tidelands Oil Controversy, by Ernest R.
Bartley, University of Texas Press (1953).

2. The Founding of New England, supra, pages 392-397.
3. New Orleans v. United States, 10 Pet. 662, 737; Pollard v. Hagan, 3 How. 212,

Commonwealth v. Alger, 61 Mass. (7 Cush.) 53, supra, at 81-82. Borax, Con-
solidated v. City of Los Angeles, 296 U. S. 10.

4. This statute, Acts of 1859, chapter 289 now appears as G. L. chapter 1,
section 3.

5. United States Code, Title 33, chapter 9, sections 401, 403 and 404 read as
follows in full:

Section 401 . It shall not be lawful to construct or commence the construc-
tion of any bridge, dam, dike, or causeway over or in any port, roadstead,
haven, harbor, canal, navigable river, or other navigable water of the United
States until the consent of Congress to the building of such structures shall
have been obtained and until the plans for the same shall have been submitted
to and approved by the Chief of Engineers and the Secretary of the Army;
Provided: That such structures may be built under the authority of the legis-
lature of a state across rivers and other waterways, the navigable portions of
which lie wholly within the limits of a single state, provided the location and
plans thereof are submitted to and approved by the Chief of Engineers and
the Secretary of the Army before construction is commenced; And provided
further, That when plans for any bridge or other structure have been approved
by the Chief of Engineers and by the Secretary of the Army, it shall not be
lawful to deviate from such plans either before or after completion of the
structure unless the modification of said plans has previously been submitted
to and received the approval of the Chief of Engineers and the Secretary of
the Army. Mar. 3, 1899, c. 425, sec. 9, 30 Stat. 1151.

Section 402. (This section is omitted as immaterial.)
Section 403. The creation of any obstruction not affirmatively authorized

by Congress, to the navigable capacity of any of the waters of the United
States, is prohibited; and it shall not be lawful to build or commence the
building of any wharf, pier, dolphin, boom, weir, breakwater, bulkhead, jetty
or other structure in any port, roadstead, haven, harbor, canal, navigable
river, or other water of the United States outside established harbor lines, or
where no harbor lines have been established, except on plans recommended
by the Chief of Engineers and authorized by the Secretary of the Army; and
it shall not be lawful to excavate or fill, or in any manner to alter or modify the
course, location, condition, or capacity of, any port, roadstead, haven, harbor,

Appendix.
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canal, lake, harbor of refuge, or inclosure within the limits of any breakwater,
or of the channel of any navigable water of the United States, unless the work
has been recommended by the Chief of Engineers and authorized by the
Secretary of the Army prior to beginning the same. Mar. 3, 1899, c. 425,
sec. 10, 30 Stat. 1151.

Section 404. Where it is made manifest to the Secretary of the Army that
the establishment of harbor lines is essential to the preservation and protec-
tion of harbors he may, and is, authorized to cause such lines to be established,
beyond which no piers, wharves, bulkheads, or other works shall be extended
or deposits made, except under such regulations as may be prescribed from
time to time by him; Provided, that whenever the Secretary of the Army
grants to any person or persons permission to extend piers, wharves, bulk-
heads, or other works, or to make deposits in any tidalharbor or river of the
United States beyond any harbor lines established under authority of the
United States, he shall cause to be ascertained the amount of tidewater dis-
placed by any such structure or by any such deposits, and he shall, if he deem
it necessary, require the parties to whom the permission is given to make com-
pensation for such displacement either by excavating in some part of the
harbor, including tidewater channels between high and low water mark, to

uch an extent as to create a basin for as much tidewater as may be displacedisi

by such structure or by such deposits, or in any other mode that may be satis
factory to him. Mar. 3, 1899, c. 425, sec. 11, 30 Stat. 1151.

6. PublicLaw 31 (Approved May 22, 1953), 67 Stat. 29. The vital parts of this
Submerged Lands Act,” enacted by the U. S. Congress, are as follows:

An Act to confirm and establish the titles of the States to lands beneath
navigable waters within State boundaries and to the natural resources within
such lands and waters, to provide for the use and control of said lands and
resources, and to confirm the jurisdiction and control of the United States
over the natural resources of the seabed of the Continental Shelf seaward of
State boundaries.

Section 2. When used in this Act
(a) The term “lands beneath navigable waters” means
2. all lands permanently or periodically covered by tidal waters up to but

not above the line of main high tide and seaward to a line three geographical
miles distant from the coast line of each such State and to the boundary line
of each such State where in any case such boundary as it existed at the time
such State became a member of the Union, or as heretofore approved by
Congress, extends seaward (or into the Gulf of Mexico) beyond three geo-
graphical miles, and ,

3. all filled in, made, or reclaimed lands which formerly were lands beneath
navigable waters, as hereinabove defined; . .

.

...(c) The term “coastline” means the line of ordinary low water along
that portion of the coast which is in direct contact with the open sea and the
line marking the seaward limit of inland waters ....

(e) The term “natural resources” includes, without limiting the generality
thereof, oil, gas, and all other minerals, and fish, shrimp, oysters, clams, crabs,
lobsters, sponges, kelp, and other marine animal and plant life but does not
include water power, or the use of water for the production of power . . . .
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Section 3. Rights of the States.
(a) It is hereby determined and declared to be in the public interest that

(1) title to and ownership of the lauds beneath navigable waters within the
boundaries of the respective States, and the natural resources within such
lands and waters, and (2) the right and power to manage, administer, lease,
develop and use the said lands and natural resources all in accordance with
applicable State law be, and they are hereby, subject to the provisions hereof,
recognized, confirmed, established and vested in and assigned to the respective
States or to the persons who were on June 5, 1950 entitled thereto under the
laws of the respective States in which the land is located and the respective
grantees, lessees, or possessors in interest thereof; . . . .

(d) Nothing in this Act shall affect the use, development, improvement, or
control by or under the constitutional authority of the United States of said
lands and waters for the purposes of navigation or flood control as the pro-
duction of power, or be construed as the release or relinquishment of any
rights of the United States arising under the constitutional authority of Con-
gress to regulate or improve navigation, or to provide for flood control, or the
production of power; ....

7. United States v. California, 332 U. S. 19, 38
8. United States v. Texas, 339 U. S. 707.
9. United States v. Louisiana, 339 U. S. 699.

10. Public Law 212 (approved August 7, 1953) 57 Stat. 462.
11. The Charters and General Laios of The Colony and Province of Massachusetts

Bay {lBl4 Edition).

ACTS RESPECTING LIBERTIES IN COMMON 5 TO FLATS, AC. TO PASS OVER LANDS
OF THE COLONY.AND TO REMOVE

“.
. . Sect. 2. Every inhabitant who is an Householder shall have free

fishing and fowling in any great ponds, bays, coves and rivers, so far as the
sea ebbs and flows within the precincts of the town where they dwell, unless
the freemen of the same town or the general court have otherwise appropriated
them:

Provided, that no town shall appropriate to any particular person or per-
sons, any great pond, containing more than ten acres of land, and that no
man shall come upon another’s propriety, without their leave, otherwise than
as hereafter expressed.

The which clearly to determine;
Sect. 3. It is declared, that in all creeks, coves, and other places about and

upon salt water, where the sea ebbs and flows, the proprietor of the land ad-
joining, shall have propriety to the low water mark, where the sea doth not
ebb above a hundred rods, and not more wheresoever it ebbs further;

Provided, that such proprietor shall not by this liberty have power to stop
or hinder the passage of boats or other vessels, in or through any sea, creeks
or coves, to other men’s houses or lands.

Sect. 4. And for great ponds lying in common, though within the bounds
of some town, it shall be free for any man to fish and fowl there, and may pass

Chapter LXIII
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and repass on foot through any man’s propriety for that end, so they trespass
not upon any man’s corn or meadow . . .”

12. Rust v. Boston Mill Corporation, 23 Mass. (6 Pick.) 158 (1828); Gray v.
DeLuce, 59 Mass. (5 Cush) 9 (1849).

13. Adams v. Frothingham, 3 Mass. 352 (1807).
14. Adams v. Frothingham, 3 Mass. 352 (1807,
15. Old Colony Street Railway Co. v. Phillips, 207 Mass. 174 (1911) at p. 179;
.

.

By virtue of the colonial ordinance of 1647, Jenkins as such owner was vested
with the title in fee, and full power to reclaim the flats by building upon them, or
inclosing them; but he held the fee subject to a general right of the public for navi-
gation, until his land was built upon or inclosed, and subject also to the restriction
that, unless permitted by some public authority, it should not be built upon or
inclosed in such manner as to cut off wholly the access of his neighbors to their
houses or lands . .

.” (citing cases)
16. Henry v. Newburyport, 149 Mass. 582 (1889)
17. Jubilee Yacht Club v. Gulf Refining Co., 245 Mass. 61 (1923).
18. Walker v. The Boston & Maine Railroad, 57 Mass. (3 Cush.) 1 (1849)
19. Butler v. Attorney General, 195 Mass. 79 (1907,.

20. Home for Aged Women v. Commonwealth, 202 Mass. 422 (1908'
21. Crocker v. Champlin, 202 Mass. 437 (1909).
22. Commonwealth v. Alger, 61 Mass. (7 Cush.) 53 (1851
23. The first of these decisions is Fitchburg Railroad Company v. Boston &

Maine Railroad, 57 Mass. (3 Cush.) 58 (1849). The case arose under Acts of 1841,
chapter 35, which read, in part, as follows:

An Act authorizing the Charlestown Wharf Company to extend their wharves.
Be it enacted, etc. The said company . . . are hereby authorized and empow-
ered to extend and maintain their several wharves, situate in Charlestown . . .

into the channel, as far as the line established by an act concerning the harbor
of Boston, passed on the seventeenth day of March, in the year one thousand
eight hundred and forty . . . provided that so much of said wharves ... as
may be constructed in said channel, shall be built on piles . . .

The Fitchburg Railroad Company acquired the property of the Charlestown
Wharf Company, and the Boston & Maine Railroad later took this property by
eminent domain. This is a proceeding by the Fitchburg Railroad Company for
compensation. The Court said (p. 86):

2. The second exception turns upon the question, What were the rights of
the petitioners, as successors and assignees of the Charlestown Wharf Com-
pany, to extend their wharves beyond the line of low water mark to the com-
missioners’ line, by force of the statute of 1841, c. 35? . . . The sheriff was
requested to instruct the jury that the act of 1841, c. 35 . . . as a license . . .

was revocable by the legislature, before it was executed at the port takenby
the respondents. These instructions the sheriff declined to give. . . . The
court are of opinion that the instructions given were right; that the statute
of 1841 operated as a grant to the Charlestown Wharf Company, and not as a
more revocable license, and was not affected by the act incorporating the
respondents.

To similar effect are Bradford v. McQueston, 182 Mass. 80 (1902), and Treasurer
& Receiver General v. Revere Sugar Refinery Co., 247 Mass. 483 (1924).
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24. Acts of 1866, chapter 149.
25. Ibid., Section 2.
26. Ibid., section 3.
27. Ibid., section 4.
28. Ibid., section 5, now General Laws, chapter 91, section 23.
29. Acts of 1869, chapter 432, now General Laws, chapter 91, section 15.
30. Acts of 1872, chapter 236.
01. Acts of 1874, chapter 284, now General Laws, chapter 91, sections 15, 22.32. General Laws, chapter 91, sections 1 and 2.
33. General Law's, chapter 91, section 18:

... before a license is granted, the department shall give notice to the
aldermen or selectmen of the town where the work is to be performed that they
may be heard, except that in the case of a proposed bridge, dam or similar
structure across a river, cove, or inlet, the department shall give notice to the
aldermen or selectmen of every municipality into which the tidewater of said
river, cove, or inlet extends. The recital in a license that a notice required bylaw has been given, or that the aldermen or selectmen have not objected, shall
be conclusive evidence of such facts.

. .

.

34. Genefal Laws, chapter 91, section 21
General Laws, chapter 91, section 22

36. General Law's, chapter 91, section 24
37. See note 5, ante.
38. Letter dated December 12, 1958, to Mr. Herman C. Loeffler, Director,

Legislate e Research Bureau, from Mark S. Gurnee, Chief Operations Division
(Civil Works) Headquarters, Department of the Army, Office of the Chief of
Engineers, Washington 25, D. C.

39. Note in Department of the Army, Permit Form No. 1721 (Civil) EngForm 1 Sept. 48.
Note. It is to be understood that this instrument does not give any propertyrights either in real estate or material, or any exclusive privileges; and that it does

not authorize any injury to private property or invasion of private rights, or any
infringement of federal, state, or local laws or regulations, nor does it obviate the
necessity of obtaining state assent to the work authorized. It merely expresses the
assent of the Federal Government so far as concerns the public rights of navigation.
(See Cummings v. Chicago, 188 U. S., 410.)

40. Arranged geographically these are Maine, New Hampshire, Massachusetts,Rhode Island, Connecticut, New York, New Jersey, Delaware, Maryland, Virginia’
North Carolina, South Carolina, Georgia, Florida, Alabama, Mississippi, Louisiana,/Texas, California, Oregon, Washington, Alaska.

41. Notes of Virginia Water Laics and Agencies; Virginia Department of Con-
servation and Economic Development (1958) page 12. .. . In general the
property of owners of riparian land extends to the ordinary low water mark ofthe bays, rivers, creeks, and shores in which it is situated (62-2).

( 42. These States are Rhode Island, New York, New Jersey, Maryland, FloridaCalifornia, Oregon, Washington.
43. Letter from Maryland Department of Geology, Mines and Water Resourcesto the Massachusetts Legislative Research Bureau dated June 25, 1958. Letters

of somewhat similar purport have been received from the Oregon State Land Board
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dated July 18, 1958, and from the Washington Department of Conservation and
Development dated June 25, 1958.

44. General Information Regarding State Regulation of Sovereignty Tidal Lands
in Florida, transmitted with letter of Trustees of the Internal Improvement Fund
of the State of Florida to Legislative Research Bureau dated June 27, 1958; Ripar-
ian Rights, by Peter J. Gannon, Chief, Bureau of Navigation, printed by State of
New Jersey Bureau of Navigation (1955).

45. Riparian Rights, by Peter J. Gannon, ante, pages 8-9.
46. These acts are printed in footnote 5, ante.
47. Originally Acts of 1869, chapter 432 quoted in chapter 3, a?ite.
48. U. S. Public 31 (approved May 22, 1953) 67 Stat. 29, quoted in part in

footnote 6, ante.
49. Commonwealth v. Alger, 61 Mass. (7 Cush.) 53 (1851).
50. Home for Aged Women v. Commonwealth, 202 Mass. 422 (1908;
51. Crocker v. Champlin, 202 Mass. 437 (1909).
52. Commissioners of Public Works v. Cities Service Oil Company, 308 Mass.

349. The general doctrine that expressly revocable licenses remain revocable
regardless of the expense which may have been incurred in the expectation that the
power to revoke will not be exercised, could be abundantly illustrated by judicial
decisions in other fields.

53. Perhaps the earliest illustration of the statement in the text is found in the
events which followed the forfeiture of the Massachusetts Company’s charter in
1684. Sir Edmund Andros was sent to Boston with instructions to put the Crown
in possession of the Company’s property, but the only consequence, after some
disturbance, was to leave the householders in possession of their several holdings
while the Crown succeeded to possession of the undistributed vacant land. All this
is told in Adams, The Founding of New England, Atlantic Monthly Press (1921)
pages 398-456.

The modern doctrine, of course, starts with the famous case of Dartmouth College
v. Woodward, 1 Wheat. 518. On December 10, 1769, George the Third, King of
Great Britain, had executed his letters patent under the public seal of his province
of New Hampshire, wherein after reciting that one Eleazar Wheelock had started
a school in New England, that money had been subscribed and paid to trustees in
England for its enlargement, and that further gifts of money and land had been
promised if the institution should be established in the upper Connecticut valley
he, of his “special grace, certain knowledge, and mere motion . . . willed . . .

granted, constituted, and ordained” that twelve gentlemen designated by name,
and their successors should “forever hereafter be ... a body corporate and
politic by the name of the trustees of Dartmouth College” with power to founds
maintain, and administer an institution of learning in New Hampshire, receive',
hold, and administer property for its purposes, and fill up vacancies in their own
number as they should occur. The corporation was accordingly organized, received
the money which had been collected in England, and thereafter received other gifts
made to it from time to time. On June 27, 1816, New Hampshire enacted legisla-
tion which introduced new trustees into the corporation and virtually transferred
the management of [the entire institution to the state. The Supreme Court of
New Hampshire held the legislation valid. Daniel Webster took the case to the
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Supreme Court of the United States, which held that the New Hampshire legisla-
tion was a “Law .. . impairing the Obligation of Contracts . . and therefore
void. In the course of his argument Webster referred to the forfeiture of the charter
of the original Massachusetts Company as one of several “ illegal proceedings .

. .

under color of law” and said: “The British Parliament could not have annulled
or revoked this charter as an act of ordinary legislation. If it had done it at all,
it could only have been in virtue of that sovereign power, called omnipotent, which
does not belong to any legislature in the United States. The legislature of New
Hampshire has the same power over this charter, which belonged to the King who
granted it; and no more.” (Farrar, Report of the Case of the Trustees of Dartmouth
College against William H. Woodward; John W. Foster, August 9, 1819.)

The decision in the Dartmouth College case aroused much hostility, and Massa-
chusetts legislated against the future application of its doctrine as early as 1831.
G. L. chapter 155, section 3, now reads that “Every act of incorporation passed
since March eleventh, eighteen hundred and thirty-one, shall be subject to amend-
ment, alteration, or repeal by the general court.” This statute doubtless enables
the Legislature to withdraw the corporate privileges of any organization incor-
porated since 1831, but it has never been understood to authorize the Legislature
to transfer the property of the organization to other hands. On the contrary, it is
well settled that the reserved power to amend the charter of a private business
corporation does not enable the Legislature to deprive the corporation of its property
or the shareholders of their shares; Commonwealth v. Essex Company, 13 Gray
239; Woodward v. Central Vermont Railway Company, 180 Mass. 599. The Legis-
lature’s unquestioned power to alter the corporate privileges of towns and cities
does not authorize it to change either the administration or the beneficiaries of
municipal charitable trust funds. Cary Library v. Bliss, 151 Mass. 364; Boston v.
Doyle, 184 Mass. 373; Adams v. Plunkett, 274 Mass. 453. A gift to a charitable
corporation, without more, will be construed as a gift to its purposes as stated in its
then charter, and no statutory change in the charter can authorize the diversion
of the gift to some other end. Berea College v. Kentucky, 211 U. S. 45.

54. Boston, W. & N. Y. St. Ry. Co. v. Commonwealth, 301 Mass, 283 (1938).
55. The Justices of the Supreme Judicial Court have already advised the Legis-

lature to this general effect; Opinion of the Justices to the Senate, 261 Mass. 523,
526, 552-553; Opinion of the Justices to the House of Representatives, 261 Mass.
556, 563, 602; Opinion of the Justices to the Senate, 332 Mass. 769, 781; Opinion of
the Justices to the Senate, 334 Mass. 721.

56. 61 Mass. (7 Cush.) 53.
57. Ibid., at page 86
58. Yates v. Milwaukee, 10 Wall. 497 (1871). Monongahela Navigation Co. v.

United States, 148 U. S. 312 (1893).
59. Gibbon v. Ogden, 9 Wheat. (22 U. S.) 1 at 189.
60. United States v. Chandler-Dunbar Water Power Co., 229 U. S. 53 at 69

(1913). . . That the running water in a great navigable stream is capable of
private ownership is inconceivable.” See also United States v. Twin Cities Power
Company, 76 Sup. Ct. 259 (1956).

61. Gilman v. Philadelphia, 3 Wall. (70 U. S.) 713 (1865). See also United
States v. Chicago, M., St. P. and P. R. Co. et al., 312 U. S. 592 (1941).
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62. United States v. Kansas City Life Ins. Co., 339 U. S. 799 at 808 (1950).
63. See. footnote 61, ante.
64. 324 U. S. 386.
65. 240 U. S. 672 (1916).
66. See footnote 19, ante.
67. 146 U. S. 387 (1892).
68. 4 Cal. 2nd 31.
69. 322 Mass. 709.
70. 214 U. S. 345 (1909).
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