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FOREWORD.

The Commission, whose duties terminate with the filing of this
report, herewith renews its expressions of gratification to His Excel-
lency, Foster Furcolo, Governor of the Commonwealth, on the im-
provement in the commercial law of Massachusetts which the Uni-
form Commercial Code has accomplished. This statute had the
attention of the Governor during its formative stages, and wr hen
finally passed by the General Court, it put the Commonwealth in
the lead in modern commercial law reform. The Commission con-
gratulates the President of the Senate, the Speaker of the House,
and the members of both of these honorable bodies for their interest
and leadership in this constructive work which strengthens the legal
foundations of commerce in Massachusetts.
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The first and second interim reports of this Commission set forth
many details of its work, and in particular, the Second Interim

of June 20, 1958, published as House No. 3175, described
the origin of this Commission, and its proceedings. The Com-
mission recommended in that report that the Code take effect
on October 1, 1958, as provided by chapter 765 of the Acts and
Resolves of 1957, without further deferment.

On October 1 the Code did so take effect as the General Court had
provided. It is now part of the operative law of the Common-
wealth, governing a multitude of commercial transactions. Opera-
tions under the Code have been smooth and unmarked by serious
difficulties. This Commission has taken note, however, of several
constructive suggestions for amendments of detail which have been
made by experts in various fields, which in certain respects affect
the possible operation of the Code in the future.

These proposed changes are not fundamental. As a whole the
Code thus far functions very well. Appendix A, attached hereto,
is a draft bill incorporating amendments to the Code and to some
related statutes, which this Commission respectfully calls to the
attention of the General Court for its serious consideration. The
amendments in question propose changes in Article 8 dealing with
investment securities which would simplify the duties and diminish
the possible liabilities of persons who in good faith handle securities
in which others may have an interest, and bring Article 8 into har-
mony with the new Uniform Act for Simplification of Fiduciary
Security Transfers, recently proposed by the Conference of Com-

®iissioners on Uniform State Laws. (See Appendix A, sections 4, 5,*and 7, Appendix B, the 1958 Supplement to Sponsors’ Edition,
Uniform Commercial Code and Appendix C, the Uniform Act for
Simplification of Transfers.) Certain changes are also proposed in
Article 9, which would effect simplifications and improvements infiling procedure, recommended by the Secretary of State of the Com-
monwealth. (See section 11, Appendix A.) Other proposed changes
in Article 9 are intended to eliminate possible uncertainties con-
cerning the operation of its provisions for chattel security, in order

FINAL REPORT ON THE UNIFORM
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to make easier and more confident the financing of future business
transactions. (See sections 12 and 13, Appendix A, and the relevant
sections of Appendix B.)

A few additional minor proposed changes, in laws other than the
Uniform Commercial Code, have been brought to the Commission’s
attention. Three changes in chapter 105 of the General Laws are
proposed, to make cross-references conform to the Code. (See Ap-
pendix A, sections 1, 2 and 3.) Changes in captions in chapters 107
and 108, and conforming changes in chapter 108 are also proposed.
(Appendix A, sections 14, 15, 16 and 17.) Another proposed change *

makes it clear that General Laws, chapter 183, section 54, which
allows one of two or more joint holders of a mortgage to discharge
it, is not affected by Uniform Commercial Code section 3 116.
(See Appendix A, section 18.) Section 75 of chapter 223, General
Laws, permits a mortgagee, pledgee, lienor or conditional vendor to
demand payment when the property under lien is attached; a pro-
posed amendment would add to the other enumerated sorts of liens
a conforming reference to a “financing statement” under the Code.
(See Appendix A, section 19.) Two other proposed amendments
(see sections 20 and 21 of Appendix A) would make inapplicable to
mortgages of real estate and fixtures including consumer goods, the
provisions of chapter 225 of the General Laws, sections 12 and 12A,
which require certain express statements of the terms of the loan.
When these sections were enacted, their application to real prop-
erty mortgages seems to this Commission to have been unintended.

Save as the proposed changes here referred to affect only local
provisions peculiar to Massachusetts, they are modifications which,
after the Uniform Commercial Code took effect in Massachusetts,
were approved by the American Law Institute, and the Conference
of Commissioners on Uniform State Laws. (See Appendix B,
hereto.) These changes are thus, in effect, recommended by those
two sponsoring organizations to all States having adopted, or in the
future adopting, the Uniform Commercial Code. All the changes
here proposed have the approval and recommendation of the
Commissioners on Uniform State Laws of the Commonwealth of
Massachusetts.

While the changes set forth in Appendix A had in one form or
another been under discussion for some time, the American Law
Institute and the National Conference of Commissioners on Uniform
State Laws did not publish their “1958 Supplement”, including
their proposals for amendments to the Code, until December 1, 1958.
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The Chairman and Vice-Chairman of this Commission found it
impossible to assemble the various written materials, and call a
meeting of the Commission to hear the proponents of the changes
set forth in Appendix A, until December 19. On the afternoon of
that day, in response to a call from the Chairman and Vice-Chair-
man, there met in Room 222 at the State House in Boston, Chairman
Hays, Vice-Chairman Mirsky, Messrs. Ahearn and Sutherland,
and the Secretary of the Commission, Senator Dinis. The Chairman
of the Commission had invited the Massachusetts Commissioners
on Uniform State Laws, and others proposing the changes set forth
in Appendix A, to attend this meeting and to make such statements
and present such written material as they might desire on the sub-
ject of the proposed amendments. Present at the hearing thus
conducted were two of the three Massachusetts Commissioners on
Uniform State Laws, Messrs. Robert Braucher and Walter D.
Malcolm. Also present were former Sen. Ralph V. Clampit, now
Recodification Counsel of the Commonwealth; Mr. Dwight L.
Allison, Jr., of the law firm of Goodwin, Procter & Hoar of Boston;
Mr. Peter Coogan, of the law firm of Ropes, Gray, Best, Coolidge &

Rugg of Boston. Also present were Attorney Andrew and Mr.
Mark Mirsky.

Recodification Counsel Clampit explained the changes in the
sections of Appendix A numbered 1, 2, 3, 14, 15, 16 and 17. He
stated that he had proposed these changes and that they were not
intended to change the substance of the Massachusetts statutes in
any respect, but to make appropriate conforming references to
various chapters and sections of the General Laws where the old
references became inappropriate by reason of revisions of the Uni-
form Commercial Code. Some of the changes he recommends also
involve changes of captions where the amendments occurring in the
Code had rendered the old captions inappropriate.

Professor Braucher discussed the changes appearing in sections 4,
*5, 6 and 7of Appendix A. These changes, he explained, would have
*he effect of amending certain sections of Article 8 of the Code con-

cerning “Investment Securities”, so as to bring the sections in
question into conformity with the draft Uniform Act drafted and
approved by the National Conference of Commissioners on Uni-
form State Laws, in August, 1958, and also approved by the Ameri-
can Bar Association at its meeting in Los Angeles, August 29, 1958.
Professor Braucher handed to the Commission a printed copy of
this draft Uniform Act with prefatory note and comments; the
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document is annexed to this report as Appendix C. Mr. Braucher
stated that the changes set forth in sections 4, 5, 6 and 7 of Appendix
A do not change the basic policy of Article 8 of the Code, and indeed
do not change the basic policy of the law of the Commonwealth as
it has stood since 1918; they do, however, affect Article 8 in certain
matters of detail.

Mr. Walter D. Malcolm made a statement concerning sections 11,
12 and 18 of Appendix A. He said that section 11 proposes a change
in Uniform Commercial Code section 9 403 (4) to reassure the
Secretary of State as to the procedure already existing in his office
concerning the index of financing statements. The last sentence of
section 11 was originally proposed by Mr. Peter Coogan and other
lawyers interested in conveyancing. It makes provision for indexing
financing statements covering fixtures according to the name of the
record owner of the real estate. Mr. Ahearn, a member of this
Commission and Deputy Secretary of State, under whose direct
charge come those matters described in section 11 of Appendix A
which are conducted in the Secretary of State’s office, stated that
he favored the provisions concerning the Secretary of State’s func-
tions.

As to section 12 of Appendix A, Mr. Malcolm stated that the
changes in Code section 9 405 were intended to eliminate some
confusion among city and town clerks as to the meaning of that
section; he stated that the provisions of section 18 of Appendix A
had originally been suggested by various lawyers interested in the
conveyancing of real property to eliminate any unintended supposi-
tion that Code section 3 116 worked any alteration in General
Laws, chapter 183, section 54, concerning the discharge of mortgages
of real property.

Mr. Coogan made an oral statement concerning proposed changes
in Article 9, and submitted a written statement setting forth com-
ments. This statement is annexed hereto as Appendix D.

Mr. Coogan explained that the desirability of the changes which
he had suggested had become apparent only when practical applica-
tion of certain sections of the Code had been made to business
situations present or prospective. This, he explained, accounted
for the proposal of these changes during the autumn of 1958 rather
than earlier.

Air. Dwight L. Allison, Jr., explained the changes in sections 12
and 12A of chapter 225 of the General Laws, proposed in sections 20
and 21 of Appendix A. Sections 12 and 12A require certain clear
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disclosures in security agreements covering certain personal prop-
erty. Mr. Allison said that the draftsmen of chapter 765 of the
General Laws of 1957, which made certain changes in Sections 12
and 12A, did not, in his opinion, have any intent to require “dis-
closure” statements in real estate mortgages, even when they cover
personalty as well. But as sections 12 and 12A could conceivably
be so construed, and as the penalties for omission are heavy, he
urged that language be inserted making clear the non-applicability
of those sections to real estate mortgages.

Having heard all persons who desired to speak concerning the
Code, the Commission adjourned the hearing.

The members who sign this Report (except for Professor Suther-
land, who submits a separate statement) feel that the changes here
proposed have come to their attention such a short time before the
stated date for the expiration of the Commission that the Commis-
sion has not had time to give to the proposals the thorough and
detailed study which would permit a recommendation to the Legis-
lature for their enactment. Nevertheless, from the brief considera-
tion which has been possible, it appears to all the signers of this
Report that the proposals are important and deserve the serious
consideration of the General Court at the forthcoming session.
Accordingly, this Report with its Appendices A, B, C and D is
hereby referred by this Commission to the General Court for its
serious consideration.

As this Commission finally concludes its duties, its members take
pride in turning back to the Commonwealth a considerable unex-
pended balance of the sum appropriated by the General Court for
the conduct of the Commission’s affairs. The Commission’s mem-
bers are pleased that of $lO,OOO appropriated, $1,103.05 remains
unspent.

JAMES J. GOLDEN.
WILFRED S. MIRSKY.
EARLE S. TYLER.
ARTHUR E. SUTHERLAND.
WILLIAM E. HAYS.
RICHARD MILLSTEIN.
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I join in the Report of this Commission and agree with the ob-
servations contained in it. I should like to add my own recom-
mendation that the General Court continue this Unpaid Special
Commission for an additional year. As the Code continues in
operation, problems other than those mentioned in Appendix A
may arise which will require the type of consideration this Com-
mission has been able to give. I feel that the Commonwealth would
gain by the extension of the life of this Commission through the
year 1959.

I concur with the Report of my fellow commissioners, except that
I should like to recommend to the General Court the enactment of
the draft Act set forth as Appendix Ato this Report. My particular
concerns as a teacher of commercial law have required me, during a

number of weeks, to follow the evolution of the substantive changes

in Appendix A while they were under study and formulation by
their sponsors. I believe that they would eliminate uncertainties
and promote the general policies of the Code as it is now in force,
and I should like to recommend that the General Court adopt them.
Furthermore, the purely formal changes recommended by the
Recodification Counsel, Mr. Clampit, appear to me to be sensible,
desirable and completely non-controversial. Accordingly, I recom-
mend that the General Court enact as law in this Commonwealth
the whole draft legislation annexed to this Report as Appendix A

WILFRED S. MIRSKY.

ARTHUR E. SUTHERLAND.

SEPARATE STATEMENT OF REPRESENTATIVE WIL-
FRED S. MIRSKY.

SEPARATE STATEMENT OF ARTHUR E. SUTHERLAND.
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In the Year One Thousand Nine Hundred and Fifty-Nine.

An Act making corrective and other changes in the uniform

COMMERCIAL CODE AND IN RELATED LAWS AFFECTED BY THE UNI-
FORM COMMERCIAL CODE.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 105 of the General Laws is hereby
2 amended by striking out the respective captions over sections
3 seven, fifteen, forty-two and sixty-five, all as appearing in the
4 Tercentenary Edition.

1 Section 2. Section 57 of chapter 105 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended by
3 striking out, in line 7, the words ‘‘section twenty-one” and in-
-4 sorting in place thereof the following: subsection (1) of sec-
5 tion seven six hundred and one of chapter one hundred and
6 six, —• so as to read as follows: —• Section 57. A warehouseman,
7 or any officer, agent or servant of a warehouseman, who issues
8 or aids in issuing a duplicate or additional negotiable receipt for
9 goods, knowing that a former negotiable receipt for the same

alO goods or any part of them is outstanding and uncancelled, with-
*ll out plainly placing upon the face thereof the word “Duplicate”,

12 except in the case of a lost or destroyed receipt after proceed-
-13 ings as provided for in subsection (1) of section seven —six
14 hundred and one of chapter one hundred and six, shall be pun-
-15 ished by a fine of not more than five thousand dollars or by
16 imprisonment in the state prison for not more than five years
17 or in a jail or house of correction for not more than two and
18 one half years, or both.

PROPOSED LEGISLATION.

Appendix A.

Cfie Commontoealtt) of e©assadjiioetto
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1 Section 3. Section 59 of chapter 105 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out, in lines 6 and 7, the words “sections twenty-
-4 one and forty-one” and inserting in place thereof the following:
5 —paragraph (c) of subsection (1) of section seven four hun-
-6 dred and three and subsection (1) of section seven six hun-
-7 dred and one, both of chapter one hundred and six, so as to
8 read as follows: Section 59. A warehouseman, or any officer,
9 agent or servant of a warehouseman, who delivers goods out of

10 the possession of such warehouseman, knowing that a negotiable
11 receipt the negotiation of which would transfer the right to the
12 possession of such goods is outstanding and uncancelled, with-
-13 out obtaining the possession of such receipt at or before the
14 time of such delivery, shall, except as provided in paragraph
15 (c) of subsection (1) of section seven four hundred and three
16 and subsection (1) of section seven six hundred and one, both
17 of chapter one hundred and six, be punished by a fine of not
18 more than one thousand dollars or by imprisonment for not
19 more than one year, or both.

1 Section 4. Subsection (2) of section 8 304 of chapter 106
2 of the General Laws, as appearing in section 1 of chapter 765
3 of the acts of 1957, is hereby amended by striking out, in line 7,
4 the words “reason to know” and inserting in place thereof the
5 word: knowledge, and by inserting in line 9, after the word
6 “fiduciary” and before the comma, the words: or otherwise
7 in breach of duty, so as to read as follows: (2) The fact
8 that the purchaser (including a broker for the seller or buyer)
9 has notice that the security is held for a third person or is regis-

-10 tered in the name of or indorsed by a fiduciary does not create
11a duty of inquiry into the rightfulness of the transfer or consti-
-12 tute notice of adverse claims. If, however, the purchaser (ex-
-13 eluding an intermediary bank) has knowledge that the proceeds
14 are being used or that the transaction is for the individual bene-

-15 fit of the fiduciary or otherwise in breach of duty, the purchaser
16 is charged with notice of adverse claims.

1 Section 5. Section 8 318 of said chapter 106, as so appear-
-2 ing, is hereby amended by inserting after the word “conversion”,
3 in line 6, the words: or for participation in breach of fiduciary
4 duty, so as to read as follows:
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Section B—-318.8 —-318. No Conversion by Good Faith Delivery.

5 An agent or bailee who in good faith (including observance of
6 reasonable commercial standards if he is in the business of buy-
-7 ing, selling or otherwise dealing with securities) has received
8 securities and sold, pledged or delivered them according to the
9 instructions of his principal is not liable for conversion or for

10 participation in breach of fiduciary duty although the principal
11 had no right to dispose of them.

1 Section 6. Said chapter 106 is hereby further amended by
2 striking out section 8 402, as so appearing, and inserting in
3 place thereof the following section:

4 (1) The issuer may require the following assurance that each
5 necessary indorsement (section 8 308) is genuine and effec-
-6 tive
7 (a) in all cases, a guarantee of the signature (subsection (1)
8 of section 8 312) of the person indorsing;
9 (6) where the indorsement is by an agent, appropriate assur

10 ance of authority to sign;
11 (c) where the indorsement is by a fiduciary, appropriate evi
12 dence of appointment or incumbency;
13 (d) where there is more than one fiduciary, reasonable assur-
-14 ance that all who are required to sign have done so; and
15 (e) where the indorsement is by a person not covered by any
16 of the foregoing, assurance appropriate to the case correspond-
-17 ing as nearly as may be to the foregoing.
18 (2) A “guarantee of the signature” in subsection (1) means
19 a guarantee signed by or on behalf of a person reasonably be-

*2o lieved by the issuer to be responsible. The issuer may adopt
*2l standards with respect to responsibility provided such stand-

22 ards are not manifestly unreasonable
23 (3) “Appropriate evidence of appointment or incumbency
24 in subsection (1) means
25 (a) in the case of a fiduciary appointed or qualified by a
26 court, a certificate issued by or under the direction or supervi-
-27 sion of that court or an officer thereof and dated within sixty
28 days before the date of presentation for transfer; or

Section 8 402. Assurance that Indorsements are Effective,
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29 (6) in any other case, a copy of a document showing the ap-
-30 pointment or a certificate issued by or on behalf of a person
31 reasonably believed by the issuer to be responsible or, in the
32 absence of such a document or certificate, other evidence rea-

nably deemed by the issuer to be appropriate. The issuer
4 may adopt standards with respect to such evidence provided

35 such standards are not manifestly unreasonable. The issuer is
36 not charged with notice of the contents of any document ob-

37 tained pursuant to this paragraph (6) except to the extent that
38 the contents relate directly to the appointment or incumbency.
39 (4) The issuer may elect to require reasonable assurance be-
-40 yond that specified in this section but if it does so and for a
41 purpose other than that specified in subsection 3 ( b ) both re-
-42 quires and obtains a copy of a will, trust, indenture, articles of
43 co-partnership, by-laws or other controlling instrument it is
44 charged with notice of all matters contained therein affecting
45 the transfer.

1 Section 7. Said chapter 106 is hereby further amended by
2 striking out section 8 403, as so appearing, and inserting in
3 place thereof the following section:

4 (1) An issuer to whom a security is presented for registration
5 is under a duty to inquire into adverse claims if
6 (a) a written notification of an adverse claim is received at
7 a time and in a manner which affords the issuer a reasonable
8 opportunity to act on it prior to the issuance of a new, reissued
9 or re-registered security and the notification identifies the claim-

10 ant, the registered owner and the issue of which the security is
11 a part and provides an address for communications directed to
12 the claimant; or
13 (6) the issuer is charged with notice of an adverse claim from
14 a controlling instrument which it has elected to require under
15 subsection (4) of section 8 402.
16 (2) The issuer may discharge any duty of inquiry by any rea-
-17 sonable means, including notifying an adverse claimant by reg-
-18 istercd or certified mail at the address furnished by him or if
19 there be no such address at his residence or regular place of
20 business that the security has been presented for registration

Sections 403. Limited Duty of Inquiry.
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of transfer by a named person, and that the transfer will be
registered unless within thirty days from the date of mailing
the notification, either

21
99

23
(a) an appropriate restraining order, injunction or other proc-

ess issues from a court of competent jurisdiction; or
24
25

(b) an indemnity bond sufficient in the issuer’s judgment to
protect the issuer and any transfer agent, registrar or other
agent of the issuer involved, from any loss which it or they may
suffer by complying with the adverse claim is filed with the

26
27
28
29

30 issue:

31 (3) Unless an issuer is charged with notice of an adverse claim
Irnm o oatvlval nYio1 inolfn-rv-i/inl- TTrEi 74- „ 1 -i— 1j— *32 from a controlling instrument which it has elected to require un-

-33 der subsection (4) of section 8 402 or receives notification of
34 an adverse claim under subsection (1) of this section, where a
35 security presented for registration is indorsed by the appropri-
36 ate person or persons the issuer is under no duty to inquire into
37 adverse claims. In particular
38 (a) an issuer registering a security in the name of a person
39 who is a fiduciary or who is described as a fiduciary is not
40 bound to inquire into the existence, extent or correct descrip-
41 tion of the fiduciary relationship and thereafter the issuer may
42 assume without inquiry that the newly registered owner con-
43 tinues to be the fiduciary until the issuer receives written no-
44 tice that the fiduciary is no longer acting as such with respect
45 to the particular security;
46 ( b ) an issuer registering transfer on an indorsement by a
47 fiduciary is not bound to inquire whether the transfer is made
48 in compliance with a controlling instrument or with the law of
49 the state having jurisdiction of the fiduciary relationship, in-
-50 eluding any law requiring the fiduciary to obtain court approval
51 of the transfer: and
52 (c) the issuer is not charged with notice of the contents of

*53 any court record or file or other recorded or unrecorded docu-
*s4 ment even though the document is in its possession and even

55 though the transfer is made on the indorsement of a fiduciary
56 to the fiduciary himself or to his nominee.

1 Section 8. Said chapter 106 is hereby further amended by
2 striking out section 9 207, as so appearing, and inserting in

place thereof the following section:
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4 (1) A secured party must use reasonable care in the custody
5 and preservation of collateral in his possession. In the case of
6 an instrument or chattel paper reasonable care includes taking
7 necessary steps to preserve rights against prior parties unless
8 otherwise agreed.
9 (2) Unless otherwise agreed, when collateral is in the secured

10 party’s possession
11 (a) reasonable expenses (including the cost of any insurance
12 and payment of taxes or other charges) incurred in the custody,
13 preservation, use or operation of the collateral are chargeable to
14 the debtor and are secured by the collateral;
15 (6) the risk of accidental loss or damage is on the debtor to
16 the extent of any deficiency in any effective insurance coverage;
17 (c) the secured party may hold as additional security any in-

-18 crease or profits (except money) received from the collateral,
19 but money so received, unless remitted to the debtor, shall be
20 applied in reduction of the secured obligation;
21 (d) the secured party must keep the collateral identifiable
22 but fungible collateral may be commingled;
23 (e) the secured party may repledge the collateral upon terms
24 which do not impair the debtor’s right to redeem it.
25 (3) A secured party is liable for any loss caused by his fail-
-26 ure to meet any obligation imposed by the preceding subsections
27 but does not lose his security interest.
28 (4) A secured party may use or operate the collateral for the
29 purpose of preserving the collateral or its value or pursuant to
30 the order of a court of appropriate jurisdiction or, except in the
31 case of consumer goods, in the manner and to the extent pro-
-32 vided in the security agreement.

1 Section 9. Subsection (2) of section 9 301 of said chap-
-2 ter 106, as so appearing, is hereby amended by striking out, in
3 lines 2 and 3, the words “he gives value” and inserting in place
4 thereof the words: the collateral comes into possession of the
5 debtor, —so as to read as follows: (2) If the secured party
6 files with respect to a purchase money security interest before
7 or within ten days after the collateral comes into possession of

Section 9 207. Rights and Duties When Collateral Is in
Secured Party’s Possession.
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8 the debtor, he takes priority over the rights of a transferee in
9 bulk or of a lien creditor which arise between the time the se-

10 curity interest attaches and the time of filing.

1 Section 10. Subjection (4) of section 9 312 of said
2 chapter 106, as so appearing, is hereby amended by adding in
3 line 5, at the end, after the word “collateral” the words: or
4 within ten days thereafter, so as to read as follows: (4) A
5 purchase money security interest in collateral other than inven-
-6 tory has priority over a conflicting security interest in the same
7 collateral if the purchase money security interest is perfected at
S the time the debtor receives possession of the collateral or within
9 ten days thereafter.

1 Section 11. Subsection (4) of section 9 —-403 of said
2 chapter 106, as so appearing, is hereby amended by adding at
3 the end the following two sentences: The index may be made
4 up of the statements themselves, copies thereof, separate cards
sor otherwise. If a statement covers fixtures and is filed in a
6 registry of deeds, the statement shall also be indexed according
7 to the name of the record owner of the real estate shown on the
8 statement.

1 Section 12. Said chapter 106 is hereby further amended by
2 striking out section 9 405, as so appearing, and inserting in
3 place thereof the following section: —-

4 (1) A financing statement may disclose an assignment of a
5 security interest in the collateral described in the statement by
6 indication in the statement of the name and address of the
7 assignee or by an assignment itself or a copy thereof on the face
8 or back of the statement. Either the original secured party or
9 the assignee may sign this statement as the secured party. On

10 presentation to the filing officer of such a financing statement
11 the filing officer shall mark the same as provided in section
12 9 403 (4). The uniform fee for filing, indexing and furnishing
13 filing data for a financing statement so indicating an assignment
14 shall be three dollars.

Section 9 405. Assignment of Security Interest; Duties
of Filing Officer; Fees.



HOUSE No. 2828. [Jan.18

»

15 (2) A secured party may assign of record all or a part of his
16 rights under a financing statement by the filing of a separate
17 written statement of assignment signed by the secured party of
18 record and setting forth the name of the secured party of record
19 and the debtor, the file number and the date of filing of the
20 financing statement and the name and address of the assignee
21 and containing a description of the collateral assigned. A copy
22 of the assignment is sufficient as a separate statement if it com-
-23 plies with the preceding sentence. On presentation to the filing
24 officer of such a separate statement, the filing officer shall mark
25 such separate statement with the date and hour of the filing.
26 He shall note the assignment on the index of the financing state-
-27 ment. The uniform fee for filing, indexing and furnishing fifing
28 data about such a separate statement of assignment shall be
29 three dollars.
30 (3) After the disclosure or fifing of an assignment under this
31 section, the assignee is the secured party of record.

1 Section 13. Said chapter 106 is hereby further amended by
2 striking out section 9 501, as so appearing, and inserting in

place thereof the following section: -

4 (1) When a debtor is in default under a security agreement, a
5 secured party has the rights and remedies provided in this
6 Part and except as limited by subsection (3) those provided in
7 the security agreement. He may reduce his claim to judgment,
8 foreclose or otherwise enforce the security interest by any avail-
-9 able judicial procedure. If the collateral is documents the se-

-10 cured party may proceed either as to the documents or as to the
11 goods covered thereby. A secured party in possession lias the
12 rights, remedies and duties provided in section 9 207. The
13 rights and remedies referred to in this subsection are cumulative.
14 (2) After default, the debtor has the rights and remedies
15 provided in this Part, those provided in the security agreement
16 and those provided in section 9 207.
17 (3) To the extent that they give rights to the debtor and
18 impose duties on the secured party, the rules stated in the sub-

-19 sections referred to below may not be waived or varied except

Sections 501. Default; Procedure When Security Agree-
ment Covers Both Real and Personal Property.
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20 as provided with respect to compulsory disposition of collateral
21 (subsection (1) of section 9 —-505) and with respect to redemp-
-22 tion of collateral (section 9 506) but the parties may by agree-
-23 menf determine the standards by which the fulfillment of these
24 rights and duties is to be measured if such standards are not
25 manifestly unreasonable: —-

26 (a) Subsection (2) of section 9 502 and subsection (2) of
27 section 9 504 insofar as they require accounting for surplus
28 proceeds of collateral;
29 (5) subsection (3) of section 9 504 and subsection (1) of
30 section 9 505 which deal with disposition of collateral;
31 (c) subsection (2) of section 9 505 which deals with accept-
-32 ance of collateral as discharge of obligation;
33 (d) section 9 506 which deals with redemption of collateral;
34 and
35 (e) subsection (1) of section 9- 507 which deals with the
36 secured party’s liability for failure to comply with this Part.
37 (4) If the security agreement covers both real and personal
38 property, the secured party may proceed under this Part as to
39 the personal property or he may proceed as to both the real and
40 the personal property in accordance with his rights and remedies
41 in respect of the real property in which case the provisions of
42 this Part do not apply.
43 (5) When a secured party has reduced his claim to judgment
44 the lien of any levy which may be made upon his collateral by
45 virtue of any execution based upon the judgment shall relate
46 back to the date of the perfection of the security interest in such
47 collateral. A judicial sale, pursuant to such execution, is a fore-
-48 closure of the security interest by judicial procedure within the
49 meaning of this section, and the secured party may purchase at
50 the sale and thereafter hold the collateral free of any other re-
-51 quirements of this Article.

1 Section 14. Chapter 107 of the General Laws is hereby
2 amended by striking out the title, as appearing in the Tercen-
-3 tenary Edition, and inserting the following: - money and
4 REGISTRATION, ISSUANCE AND REDEMPTION OF BONDS AND
5 other securities, facsimile signatures., and by striking
6 out the respective captions over sections nine, thirteen, eighteen,
7 twenty-three, forty-seven, fifty-three, seventy-four, eighty-
-8 three, ninety-three, one hundred and twelve, one hundred and
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9 forty-two, one hundred and forty-nine, one hundred and fifty-
-10 five, one hundred and sixty-six, one hundred and seventy-five,
11 one hundred and eighty-four, one hundred and ninety-four,
12 two hundred and one and two hundred and seven, all as appear-
-13 ing in the Tercentenary Edition.

1 Section 15. Chapter 108 of the General Laws is hereby
2 amended by striking out the title, as appearing in the Teicenten-
-3 ary Edition, and inserting in place thereof the following:
4 CRIMINAL OFFENCES RELATIVE TO BILLS OF LADING., and by
5 striking out the respective captions over sections one, eleven and
6 twenty-six, all as appearing in the Tercentenary Edition

1 Section 16. Chapter 108 of the General Laws is hereby
2 further amended by striking out section 42, as appearing in the
3 Tercentenary Edition, and inserting in place thereof the follow-
-4 ing;
5 Section Jf£. An officer, agent or servant of a carrier, who with
6 intent to defraud issues, or aids in issuing, a bill of lading know-
-7 ing that all or any part of the goods for which it is issued have
8 not been received by the carrier, or by an agent of such carrier
9 or by a connecting carrier, or are not under the carrier’s control
10 at the time of issuing the same, shall be punished by a fine of
11 not more than five thousand dollars or imprisonment in the
12 state prison for not more than five years or in a jail or house of
13 correction for not more than two and one half years, or both.
14 The word bill as used in sections forty-three to forty-eight, in-
-15 elusive, shall mean “bill of lading”.

1 Section 17. Section 44 of chapter 108 of the General Laws,
2 as appearing in the Tercentenary Edition, is hereby amended
3 by striking out, in line 3, the word “seven” and inserting in
4 place thereof the following:-—seven four hundred and two
5 of chapter one hundred and six, so as to read as follows:
6 Section J)Jt . An officer, agent or servant of a carrier, who with
7 intent to defraud issues, or aids in issuing, a duplicate or addi-
-8 tional negotiable bill for goods in violation of section seven
9 four hundred and two of chapter one hundred and six, knowing

10 that a former negotiable bill for the same goods or any part of
11 them is outstanding and uncancelled, shall be punished by a fine
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12 of not more than live thousand dollars or by imprisonment in
13 the state prison for not more than five years or in a jail or house
14 of correction for not more than two and one half years, or both.

1 Section 18. Section 54 of chapter 1.83 of the General Laws,
2 as most recently amended by chapter 698 of the acts of 1951,
3 is hereby further amended by adding at the end thereof the
4 following sentence; The provisions of this section apply not-
-5 withstanding the provisions of section three one hundred and
6 sixteen of chapter one hundred and six.

1 Section 19. Chapter 223 of the General Laws is hereby
2 amended by striking out section 75, as appearing in the Tercen-
-3 tenary Edition, and inserting in place thereof the following
4 section:
5 Section 75. Within a reasonable time after such property
6 has been attached, or, in the case of property subject to a re-
-7 corded mortgage or covered by a financing statement filed pur-
-8 suant to the provisions of chapter one hundred and six, within
9 a reasonable time after written notice of the attachment, the

10 mortgagee, pledgee, lienor, conditional vendor or secured party,
11 or his assigns, may demand payment of the money for which the
12 property is liable, giving a just and true account of the debt
13 or demand for which the property is liable to him, showing
14 clearly the balance thereof, whether then payable or payable
15 thereafter, and accompanying it by a reference to the record of
16 recording of a mortgage or the record of filing of a financing
17 statement. Such demand shall be served, either in hand or by
18 registered mail with a request for a return receipt, upon the
19 attaching creditor, or his attorney, or the attaching officer. If
20 the balance as stated in the account, whether then payable or
21 not, is not paid, or tendered to the mortgagee, pledgee, lienor,
22 conditional vendor or secured party, or his assigns, within ten
23 days after such service, the attachment shall be dissolved and
24 the attaching creditor shall be liable to him for any damage he
25 has sustained by the attachment, and the property shall be
26 restored to the person entitled thereto.

1 Section 20. Section 12 of chapter 255 of the General Laws,
2 as most recently amended by chapter 765 of the acts of 1957,
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3 is hereby further amended by adding at the end thereof the
4 following sentence: The provisions of this section do not apply
5 to a real estate mortgage, whether or not such mortgage covers
6 a security interest in fixtures or consumer goods.

1 Section 21. Section 12A of chapter 255 of the General Laws,
2 as most recently amended by chapter 765 of the acts of 1957, is
3 hereby further amended by adding at the end thereof the fol-
-4 lowing sentence; The provisions of this section do not apply
5 to a real estate mortgage, whether or not such mortgage covers
6 a security interest in fixtures or consumer goods.

1 Section 22. This act shall take effect on
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FOREWORD

I

That amendments to the revised Uniform Commercial Code would
be proposed has been anticipated. No act as comprehensive as the
Code could possibly be drawn in such a way as to render any change
unnecessary.

The amendments herein recommended have been approved by
the Executive Committees of the American Law Institute and the
National Conference of Commissioners on Uniform State Laws
after their formulation by the Code’s Editorial Board.

Fortunately, the number of amendments now recommended is
minimal. They affect only Articles 3, 8 and 9. Reasons for the
amendments to each article are separately set forth.

We call attention especially to the fact that in preparing bills for
introduction into legislatures draftsmen should use the 1957 Official
Edition of the Code with Comments. Nothing previously pub-
lished is adequate for the draftsmen’s purposes as changes were
made in the 1957 Official Edition of the Code with Comments in-
validating all texts previously published.

We are making every effort to give this supplement circulation
to reach every person who has received a copy of the 1957 Official
Edition with Comments.

Herbert F. Goodrich,
Chairman of the Editorial Board.

December 1, 1958.
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Preliminary Comment

A typographical error crept into the publication of Section 3-
in the 1957 Official Edition of the Code with Comments. In
first lines of subsection (6) of that section the words “of proti

oil
.Qi

t
hould be “or protest” so that the subsection will read as follow.

‘ ‘ (6) Where a waiver of presentment or notice or protest
bodied in the instrument itself it is binding upon all partie
where it is written above the signature of an indorser it bin
only.”

nit
m

The five preceding subsections remain unchanged.

Preliminary Comment

In the original text of the Code Article 8 made significant cl
in the requirements which a transfer agent might exact before tran
ferring securities from fiduciaries. This was a real step forward in
the law. Its purpose was to do away with needless “red tape’' in
connection with fiduciary transfers.

Nevertheless, the American Bar Association’s Section of RealBar Association’s Section of
aw did not think that the prov
enough and it called upon the
mers on Uniform State Laws to
simplify these transfers to the £

iest was made in 1955, and in
-he National Conference of Cor

Property, Probate and Trust I
Nof the original Code went far

tional Conference of Commissk t
an act which it believed would
est possible degree. This reqi
at its meeting in Los Angeles

t
1958

sioners on Uniform State Law gave final approval to the Un
ciary Security Transfers, and
sociation endorsed the act.

orm
Act for Simplification of Fidi
sequently the American Bar As

There are certain inconsiste acies between the provisions
of Fiduciary Security Transfform Act for Simplification

Sections 8-304, 8-318, 8-402 and 8-403 of the revised Code as
lished in the 1957 Official Edition of the Code with Comments

It would be rather absurd for the Commissioners on Uni
State Laws in the various states at the same time to advocat*
passage by their legislatures of two acts calculated to accom

the
plish

AMENDMENT OF ARTICLE 3

AMENDMENTS TO ARTICLE 8
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the same purposes but differing in material respects in their sub
stantive provisions.

The purpose of the presently recommended amendments is to
harmonize the Uniform Act for Simplification of Fiduciary Security
Transfers and the Revised Uniform Commercial Code. We believe
that the use of the new Sections 8-304, 8-318, 8-402 and 8-403 will
accomplish this purpose. The new material is followed with only
such comments to each section as point up the changes. For the gen-
eral comments, see the 1957 Official Edition of Text and Comments.

(1) A purchaser (including a broker for the seller or buyer but
excluding an intermediary bank) of a security is charged with
notice of adverse claims if

(a) the security whether in bearer or registered form has been
indorsed “for collection” or “for surrender” or for some other pur-
pose not involving transfer; or

(5) the security is in bearer form and has on it an unambiguous
statement that it is the property of a person other than the trans-
feror. The mere writing of a name on a security is not such a
statement.

(2) The fact that the purchaser (including a broker for the seller
or buyer) has notice that the security is held for a third person or is
registered in the name of or indorsed by a fiduciary does not create
a duty of inquiry into the rightfulness of the transfer or constitute
notice of adverse claims. If, however, the purchaser (excluding an
intermediary bank) has knowledge that the proceeds are being used
or that the transaction is for the individual benefit of the fiduciary
or otherwise in breach of duty, the purchaser is charged with notice
of adverse claims.

Reason: To conform to the policy of Section 4 of the Uniform Fiduciaries Act,
adopted in Section 3 304 (2) with respect to commercial paper. Compare also
Section 7(aj of the Uniform Act for Simplification of Fiduciary Security Transfers.

An agent or bailee who in good faith (including observance of
reasonable commercial standards if he is in the business of buying,
selling or otherwise dealing with securities) has received securities
and sold, pledged or delivered them according to the instructions
of his principal is not liable for conversion or for participation in

Section 8 304. Notice to Purchaser of Adverse Claims.

Section 8 318. No Conversion by Good Faith Delivery.
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breach of fiduciary duty although the principal had no right to dis
pose ol t

Reason: To ensure that the section applies to liability for participation in
ireach of fiduciary duty, even though not asserted in the form of an action for
inversion. Compare Section 7(aj of the Uniform Act for Simplification of Fidu-

ciary Security Transfers.

(1) The issuer may require the following assurance that each
necessary indorsement (Section 8 308) is genuine and effective

(a) in all cases, a guarantee of the signature (subsection (1) of
Section 8-—312) of the person indorsing; and

(6) where the indorsement is by an agent, appropriate assurance
of authority to sign;

(c) where the indorsement is by a fiduciary, appropriate evidence
of appointment or incumbency;

( d) where there is more than one fiduciary, reasonable assurance
that all who are required to sign have done so;

(e) where the indorsement is by a person not covered by any of
the foregoing, assurance appropriate to the case corresponding as
nearly as may be to the foregoing.

(2) A “guarantee of the signature” in subsection (1) means a
guarantee signed by or on behalf of a person reasonably believed by
the issuer to be responsible. The issuer may adopt standards with
respect to responsibility provided such standards are not manifestly
unreasonable.

(3) “Appropriate evidence of appointment or incumbency” in
subsection (1) means

(a) in the case of a fiduciary appointed or qualified by a court,
a certificate issued by or under the direction or supervision of that
court or an officer thereof and dated within sixty days before the
date of presentation for transfer; or

(6) in any other case, a copy of a document showing the appoint-
ment or a certificate issued by or on behalf of a person reasonably
believed by the issuer to be responsible or, in the absence of such a
document or certificate, other evidence reasonably deemed by the
issuer to be appropriate. The issuer may adopt standards with
respect to such evidence provided such standards are not manifestly
unreasonable. The issuer is not charged with notice of the contents
of any document obtained pursuant to this paragraph (b) except to

Section 8 402. Assurance that Indorsements Are Effective.



1959.] HOUSE No. 2828 29

the extent that the contents relate directly to the appointment o
incumbency.

(4) The issuer may elect to require reasonable assurance beyond
that specified in this section but if it does so and for a purpose
other than that specified in subsection 3 (b) both requires and ob-
tains a copy of a will, trust, indenture, articles of co-partnership,
by-laws or other controlling instrument it is charged with notice of
all matters contained therein affecting the transfer.

Reason: The cross-reference to Section B—3oB in the preamble to subsection (1)
makes it clear that “necessary indorsement” refers to the indorsement of “the
appropriate person or persons.” See Section B—4ol (1) (a; and (b). The changes
in subsections (1) (c) and (3) conform to the provisions of Section 4 of the Uniform
Act for Simplification of Fiduciary Security Transfers, relating to evidence of
appointment or incumbency of a fiduciary. The changes in subsection (4) make
an exception required by the new provisions in subsection (3, (bj, and eliminate
the requirement that the issuer have “notice that the transfer may be wrongful”
as a condition precedent to its right to require further reasonable assurance.

(1) An issuer to whom a security is presented for registration is
under a duty to inquire into adverse claims if

(a) a written notification of an adverse claim is received at a
time and in a manner which affords the issuer a reasonable op-
portunity to act on it prior to the issuance of a new, reissued or
re-registered security and the notification identifies the claimant, the
registered owner and the issue of which the security is a part and
provides an address for communications directed to the claimant; or

(b) the issuer is charged with
controlling instrument which it
section (4) of Section 8 402.

notice of an adverse claim from a
has elected to require under sub-

(2) The issuer may discharge
able means, including notifying

.Ny duty of inquiry by any reason-
an adverse claimant by registered

or certified mail at the address furnished by him or if there be no
.such address at his residence or regular place of business that the
•security has been presented for registration of transfer by a named

person, and that the transfer will be registered unless within thirty
days from the date of mailing the notification, either

(a) an appropriate restraining order, injunction or other proces;
issues from a court of competent jurisdiction; or

(6) an indemnity bond sufficient in the issuer’s judgment to pro-
tect the issuer and any transfer agent, registrar or other agent of the

Section 8 403. Limited Duty of Inquiry.
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issuer involved, from any loss which it or they may suffer by com-
plying with the adverse claim is filed with the issuer.

(3) Unless an issuer is charged with notice of an adverse claim
from a controlling instrument which it has elected to require under
subsection (4) of Section 8 402 or receives notification of an ad-
verse claim under subsection (1) of this section, where a security
presented for registration is indorsed by the appropriate person or
persons the issuer is under no duty to inquire into adverse claims.
In particular

(a) an issuer registering a security in the name of a person who
is a fiduciary or who is described as a fiduciary is not bound to in-
quire into the existence, extent, or correct description of the fi-
duciary relationship and thereafter the issuer may assume without
inquiry that the newly registered owner continues to be the fiduci-
ary until the issuer receives written notice that the fiduciary is no
longer acting as such with respect to the particular security;

(b ) an issuer registering transfer on an indorsement by a fiduciary
is not bound to inquire whether the transfer is made in compliance
with a controlling instrument or with the law of the state having
jurisdiction of the fiduciary relationship, including any law requiring
the fiduciary to obtain court approval of the transfer; and

(c) the issuer is not charged with notice of the contents of any
court record or file or other recorded or unrecorded document even
though the document is in its possession and even though the trans-
fer is made on the indorsement of a fiduciary to the fiduciary him-
self or to his nominee.

Reason: The changes in subsection (1) (a) conform to Section s(a) of the
Uniform Act for Simplification of Fiduciary Security Transfers with respect to the
contents of a notification of adverse claim. The changes in subsection (1) (b) and
the preamble to subsection (3) clarify the cross-reference to Section 8 402 (4).
The changes in subsection (3) (a) conform to Section 2 of the Uniform Act for
Simplification of Fiduciary Security Transfers. Note that when the issuer makes
the assumption permitted by subsection (3) (a) the only “necessary indorsement”
under Section 8—404(1) (a) is that of the registered owner under Section 8—308(1)
(a), even thougha successor has in fact been appointed.

Preliminaby Comment
Article 9 of the Uniform Commercial Code as originally pro-

mulgated was not only the most forward looking article in the Code

AMENDMENTS TO ARTICLE 9
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but it was entirely novel. There was no prior statute upon which
it could rest. Notwithstanding these facts it has worked remarkably
well in practice in Pennsylvania during the more than four years
that the Code has been in effect.

However, due to many suggestions for improvement, Article 9
was almost completely redrafted in the 1957 revised edition of the
Code. In the process of redrafting, certain errors and omissions
were made which have come to light during the intensive study of
the Code which has been made in Massachusetts during the year
which ended when the Code became effective there on October 1,1958.

In preparing bills for introduction in legislatures, Sections 9 207,
9-301, 9-311, 9-404, 9-405 and 9-501 as here published should be
used instead of the texts of these sections as they appear in the 1957
Official Edition of the Code with Comments. As in the case of the
amendments proposed to certain sections of Article 8, the comments
following the new texts of the sections of Article 9 will refer only to
changes made by the new texts.

(1) A secured party must use reasonable care in the custody and
preservation of collateral in his possession. In the case of an in-
strument or chattel paper reasonable care includes taking necessary
steps to preserve rights against prior parties unless otherwise agreed.

(2) Unless otherwise agreed, when collateral is in the secured
party’s possession

(a) reasonable expenses (including the cost of any insurance and
payment of taxes or other charges) incurred in the custody, preser-
vation, use or operation of the collateral are chargeable to the
debtor and are secured by the collateral;

(6) the risk of accidental loss or damage is on the debtor to
extent of any deficiency in any effective insurance coverage;

ii§. (c) the secured party may hold as additional security any in-
crease or profits (except money) received from the collateral, but
money so received, unless remitted to the debtor, shall be applied
in reduction of the secured obligation ;

(d) the secured party must keep the collateral identifiable but
fungible collateral may be commingled;

(e) the secured party may repledge the collateral upon terms
which do not impair the debtor’s right to redeem it.

Section 9 —207 Rights and Duties When Collateral Is in
Secured Party’s Possession.
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(3) A secured party is liable for any loss caused by his failure to
meet any obligation imposed by the preceding subsections but does
not lose his security interest.

(4) A secured party may use or operate the collateral for the
purpose of preserving the collateral or its value or pursuant to the
order of a court of appropriate jurisdiction or, except in the case of
consumer goods, in the manner and to the extent provided in the
security agreement.

Reason: To make it clear that operation of collateral is permissible under the
circumstances stated in the new subsection (4), whether before or after default, and'
that expenses of such operation may be paid or provided for. The deleted cross-
reference to Part 5 was confusing in view of the re-reference in Section 9 501(2)
and the restrictions upon variation by agreement in Section 9—501(3). The result
was doubt in some quarters as to the validity after default of some provisions
apparently permitted in the security agreement under the “unless otherwise
agreed” language of subsection (2), including especially provisions permitting
operation of the collateral. Such provisions are common in trust indentures
securing corporate bonds, and are particularly important when the collateral is a
going business. There never was any intention under the Code to interfere with
the right to operate in the circumstances stated in the new subsection (4). See
Sections 1—102(3) and I—lo3.1 —103.

(1) Except as otherwise provided in subsection (2), an unper-
fected security interest is subordinate to the rights of

(a) persons entitled to priority under Section 9—312
(6) a person who becomes a lien creditor without knowledge of

the security interest and before it is perfected;
(c) in the case of goods, instruments, documents, and chattel

paper, a person who is not a secured party and who is a transferee
in bulk or other buyer not in ordinary course of business to the
extent that he gives value and receives delivery of the collateral
without knowledge of the security interest and before it is per-
fected : mtected; m

id) in the case of accounts, contract rights, and general intangi-
bles, a person who is not a secured party and who is a transferee to
the extent that he gives value without knowledge of the security
interest and before it is perfected.

(2) If the secured party files with respect to a purchase money
security interest before or within ten days after the collateral comes
into possession of the debtor, he takes priority over the rights of a

Section 9—301. Persons Who Take Priority Over Unperfected
Security Interests; “Lien Creditor”.
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4

transferee in bulk or of a lien creditor which arise between the time
the security interest attaches and the time of filing.

(3) A “lien creditor” means a creditor who has acquired a lien
on the property involved by attachment, levy or the like and in-
cludes an assignee for benefit of creditors from the time of assign-
ment, and a trustee in bankruptcy from the date of the filing of the
petition or a receiver in equity from the time of appointment. Un-
less all the creditors represented had knowledge of the security in-
terest such a representative of creditors is a lien creditor without
knowledge even though he personally has knowledge of the security
interest.

Reason; To provide a workable rule for cases where value is given by the
secured party before delivery of the collateral. See Section 1—201(44), defining
“value”; compare Section 9—312(3) and (4).

(1) The rules of priority stated in the following sections shall
govern where applicable: Section 4-208 with respect to the security
interest of collecting banks in items being collected, accompanying
documents and proceeds; Section 9-301 on certain priorities; Sec-
tion 9-304 on goods covered by documents; Section 9-306 on pro-
ceeds and repossessions; Section 9-307 on buyers of goods; Section
9-308 on possessory against non-possessory interests in chattel
paper or non-negotiable instruments; Section 9-309 on security in-
terests in negotiable instruments, documents or securities; Section
9-310 on priorities between perfected security interests and liens by
operation of law; Section 9-313 on security interests in fixtures as
against interests in real estate; Section 9-314 on security interests
in accessions as against interest in goods; Section 9-315 on conflict-
ing security interests where goods lose their identity or become part
of a product; and Section 9-316 on contractual subordination.

(2) A perfected security interest in crops for new value given to
enable the debtor to produce the crops during the production season
and given not more than three months before the crops become
growing crops by planting or otherwise takes priority over an earlier
perfected security interest to the extent that such earlier interest
secures obligations due more than six months before the crops be-
come growing crops by planting or otherwise, even though the per-
son giving new value had knowledge of the earlier security interest.

Section 9 312. Priorities Among Conflicting Security In-
terests in the Same Collateral.
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(3) A purchase money security interest in inventory collateral has
priority over a conflicting security interest in the same collateral if

(a) the purchase money security interest is perfected at the time
the debtor receives possession of the collateral; and

(b) any secured party whose security interest is known to the
holder of the purchase money security interest or who, prior to the
date of the filing made by the holder of the purchase money security
interest, had filed a financing statement covering the same items or
type of inventory, has received notification of the purchase money
security interest before the debtor receives possession of the col-
lateral covered by the purchase money security interest; and

(c) such notification states that the person giving the notice has
or expects to acquire a purchase money security interest in in-
ventory of the debtor, describing such inventory by item or type.

(4) A purchase money security interest in collateral other than
inventory has priority over a conflicting security interest in the
same collateral if the purchase money security interest is perfected
at the time the debtor receives possession of the collateral or within
ten days thereafter.

(5) In all cases not governed by other rules stated in tins section
(including cases of purchase money security interests which do not
qualify for the special priorities set forth in subsections (3) and (4)
of this section), priority between conflicting security interests in the
same collateral shall be determined as follows:

(a) in the order of filing if both are perfected by filing, regardless
of which security interest attached first under Section 9-204(1) and
whether it attached before or after filing;

(5) in the order of perfection unless both are perfected by filing,
regardless of which security interest attached first under Section
9-204(1) and, in the case of a filed security interest, whether it
attached before or after filing; and

(c) in the order of attachment under Section 9-204(1) so long a;

neither is perfected.
(6) For the purpose of the priority rules of the immediately pre-

ceding subsection, a continuously perfected security interest shall
be treated at all times as if perfected by filing if it was originally so
perfected and it shall be treated at all times as if perfected otherwise
than by filing if it was originally perfected otherwise than by filing.

Reason: The changes in subsection (3) (b) and the preamble to subsection (5)
preserve the integrity of the first-to-file rule of priorty stated in subsection (5) (a)
and the first-to-perfect rule of subsection (5) (b). In Point 4of the Comment it
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was erroneously stated that the first-to-file rule had no application if either security
interest was a purchase money interest. That interpretation would in some cases
be contrary to the policy of Section 9-301 with respect to late filing. Suppose,
for example, that A delivers collateral to X (debtor) on February 1, retaining a
purchase money security interest, but does not file until February 15. B takes a
non-purchase money security interest in the same collateral and promptty files on
April 1. Subsections (3) and (4) do not give priority to A because of his late
perfection, and thus the case is “not governed by” those subsections. The changes
make clear what was originally intended, that A has priority under the first-to-file
rule of subsection (5) (a).

The change in subsection (4) conforms to the business practice of filing after
delivery in cases of purchase money security interests in collateral other than
inventory. Compare Section 9-301(2). In the 1953 edition of the Code, enacted
in Pennsylvania, Section 9-312(4) provided for such a grace period as against
claims under an after-acquired property clause. The change makes the grace
period applicable also as against subsequent security agreements under a prior
filing.

(1) Whenever there is no outstanding secured obligation and no
commitment to make advances, incur obligations or otherwise give
value, the secured party must on written demand by the debtor
send the debtor a statement that he no longer claims a security in-
terest under the financing statement, which shall be identified by
file number. A termination statement signed by a person other than
the secured party of record must include or be accompanied by the
assignment or a statement by the secured party of record that he
has assigned the security interest to the signer of the termination
statement. The uniform fee for filing and indexing such an assign-
ment or statement thereof shall be $ If the affected se-
cured party fails to send such a termination statement within ten
days after proper demand therefor he shall be liable to the debtor
for one hundred dollars, and in addition for any loss caused to the
debtor by such failure.

(2) On presentation to the filing officer of such a termination
j|statement he must note it in the index. The filing officer shall re-

move from the files, mark “terminated” and send or deliver to the
secured party the financing statement and any continuation state-
ment, statement of assignment or statement of release pertaining
thereto.

(3) The uniform fee for filing and indexing a termination state-
ment including sending or delivering the financing statement shall
be $

Section 9 404. Termination Statement.
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Reason: The changes eliminate the reference to statutes on disposition of public
records, and direct return of related statements together with the financing state-
ment.

(1) A financing statement may disclose an assignment of a se-
curity interest in the collateral described in the statement by in-
dication in the statement of the name and address of the assignee or
by an assignment itself or a copy thereof on the face or back of the
statement. Either the original secured party or the assignee may
sign this statement as the secured party. On presentation to the
filing officer of such a financing statement the filing officer shall mark
the same as provided in Section 9-403(4). The uniform fee for
filing, indexing and furnishing filing data for a financing statement
so indicating an assignment shall be $

(2) A secured party may assign of record all or a part of his
rights under a financing statement by the filing of a separate written
statement of assignment signed by the secured party of record and
setting forth the name of the secured party of record and the
debtor, the file number and the date of filing of the financing state-
ment and the name and address of the assignee and containing a
description of the collateral assigned. A copy of the assignment is
sufficient as a separate statement if it complies with the preceding
sentence. On presentation to the filing officer of such a separate
statement, the filing officer shall mark such separate statement with
the date and hour of the filing. He shall note the assignment on the
index of the financing statement. The uniform fee for filing, index-
ing and furnishing filing data about such a separate statement of
assignment shall be $

(3) After the disclosure or filing of an assignment under this sec-
tion, the assignee is the secured party of record.

Reason : To separate for clarification the provisions for an assignment indicated
in the financing statement from the provisions for a separate statement of assign-
ment, and to provide that only one filing fee is payable when the assignment is
indicated on the financing statement.

(1) When a debtor is in default under a security agreement, a
secured party has the rights and remedies provided in this Part
and except as limited by subsection (3) those provided in the se-

Section 9 405. Assignment of Security Interest; Duties of
Filing Officer; Fees.

Section 9 501. Default; Procedure When Security Agree-
ment Covers Both Real and Personal Property.
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curity agreement. He may reduce his claim to judgment, foreclose
or otherwise enforce the security interest by any available judicial
procedure. If the collateral is documents the secured party ma\
proceed either as to the documents or as to the goods covered
thereby. A secured party in possession has the rights, remedie
and duties provided in Section 9-207. The rights and remedie
referred to in this subsection are cumulative

(2) After default, the debtor has the rights and remedies provided
in this Part, those provided in the security agreement and those
provided in Section 9-207.

(3) To the extent that they give rights to the debtor and impose
duties on the secured party, the rules stated in the subsections
referred to below may not be waived or varied except as provided
with respect to compulsory disposition of collateral (subsection (1)
of Section 9-505) and with respect to redemption of collateral (Sec-
tion 9-506) but the parties may by agreement determine the stand-
ards by which the fulfillment of these rights and duties is to be
measured if such standards are not manifestly unreasonable;

(a) subsection (2) of Section 9-502 and subsection (2) of Section
9-504 insofar as they require accounting for surplus proceeds of
collateral;

(6) subsection (3) of Section 9-504 and subsection (1) of Section
9-505 which deal with disposition of collateral;

(c) subsection (2) of Section 9-505 which deals with acceptance of
collateral as discharge of obligation;

( d) Section 9-506 which deals with redemption of collateral; and
(e) subsection (1) of Section 9-507 which deals with the secured

party’s liability for failure to comply with this Part.
(4) If the security agreement covers both real and personal prop-

erty, the secured party may proceed under this Part as to the personal
property or he may proceed as to both the real and the personal
property in accordance with his rights and remedies in respect of the

property in which case the provisions of this Part do not apply.
(5) When a secured party has reduced his claim to judgment the

lien of any levy which may be made upon his collateral by virtue of
any execution based upon the judgment shall relate back to the
date of the perfection of the security interest in such collateral. A
judicial sale, pursuant to such execution, is a foreclosure of the se-
curity interest by judicial procedure within the meaning of this
section, and the secured party may purchase at the sale and there-
after hold the collateral free of any other requirements of this Article.
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Reason; The changes in subsections (1) and (2) are for clarification and to
make it clear that the statement of rights and remedies in Part 5 does not exclude
other remedies provided by agreement or by law. Subsection (3) is entirely re-
written to make it clear which provisions are not subject to variation by agreement.
Compare the changes in Section 9-207. Provisions not specified in the revised
subsection (3) are subject to the general rules stated in Section 1-102(3). The
change in subsection (4) makes it clear that all rights and remedies provided by the
law of real property are made applicable to personal property by this Act if the
security agreement covers both real and personal property.
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Ihe Committee which acted for the National Conference of Com-
missioners on Uniform State Laws in preparing the Uniform Act for
Simplification of Fiduciary Security Transfers was as follows:
Alfred A. Buerger. 1550 Rand Bldg., Buffalo, N. Y
Karl N. Llewellyn, University of Chicago Law School, Chicago, 111
Willard B. Lutiieb, 10 State St., Boston, Mass.
William A. Schnadee, 1719 Packard Building, Philadelphia, Pa.
Robert Braucher, Harvard Law School, Cambridge, Mass., Chairman of Commit-

nd Chairman, Section A

Appendix C.

UNIFORM ACT FOR SIMPLIFICATION OF
FIDUCIARY SECURITY TRANSFERS

DRAFTED BY THE

Advisory Committee

SRancjs T, Christy, Esq., 30 Rockefeller Plaza, New York, N.Y., ABA Section of
Real Property, Probate and Trust Law.

David Q. Cohen, Esq., 60 John St., New York 38, N.Y., Association of Casualty
and Surety Companies.

Austin Fleming, Esq., The Northern Trust Company, 50 S. LaSalle St., Chicago,
111., Illinois State Bar Association.

John R. Haire, Vice President, New York Stock Exchange, II Wall St., New
York 5, N.Y., New York Stock Exchange.

Carlos L. Israels, Esq., Berlack, Israels & Liberman, 20 Exchange Place, New
York, N.Y., Article 8 Subcommittee Uniform Commercial Code.
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Walter D. Malcolm, Esq., One Federal St., Boston, Mass., Sponsors’ Editorial
Board Uniform Commercial Code.

William J. Nexl, Guaranty Trust Company, 140Broadway, New York, N.Y., New
York Stock Transfer Association.

T. Stanley O’Brien, Air Reduction Company, Incorporated, 150 E. 42nd St.
New York 17, N.Y., American Society of Corporate Secretaries, Inc.

Daniel Partridge, 111, Esq., 1001 15th St., N.W., Washington, D.C., Chairman,
Committee on Simplification of Security Transfers, ABA Section of Real Prop-
erty, Probate and Trust Law.

PaulPowers, Esq., Surrogates’ Association of the State of New York, New York 7,
N.Y., Surrogates’ Association of the State of New York.

Berto Rogers, Chase Manhattan Bank, 18 Pine St., New York 15, N.Y., Chase
Manhattan Bank.

SamuelL. Rosbnberry, Jr., Esq., Milbank, Tweed, Hope & Bradley, 15Broad St.,
New York 5, N.Y., Counsel, New York Stock Exchange.

Eliot B. Thomas, Esq., Drinker, Biddle & Reath, 1100 Philadelphia NationalBank
Bldg., Philadelphia 7, Pa., Article 8 Subcommittee Uniform Commercial
Code.

George E. Wasko, Atchison, Topeka & Santa Fe Railroad Co., 120 Broadway,
New York 5, N.Y., Corporate Transfer Agents Association.

Joseph E. Williams, Vice President, Chase Manhattan Bank, 18 Pine St., New
York 15, NY".. New York Stock Transfer Association.

Copies of all Uniform Acts and other printed matter issued by the
Conference may be obtained from

National Conference of Commissioners on
Uniform State Laws

1155 East Sixtieth Street
Chicago 37, Illinois

The Special Committee to draft this act was appointed in February
1956 pursuant to the following resolution, adopted by the House of
Delegates of the American Bar Association in August 1955:

Prefatory Note

“Whereas, The responsibility of corporations to inquire into the propriety of
transfers of their shares is an anomaly never included in the common law and
equity of England, and

“Whereas, This responsibility is anachronistic in the light of the modern rule
of negotiability of shares, and

“Whereas, Three states Ohio, Pennsylvania and Wisconsin have adopted
simplifying acts which may serve as legislative precedents,

“Now, Therefore, Be It Resolved, The legislatures of the respective states are
urged to adopt statutes which will eliminate the present excessive burden of docu-
mentation required for the transfer of stock by fiduciaries.”
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That resolution had been adopted on the recommendation of the
ABA Section of Real Property, Probate and Trust Law, and the
responsible committee of that Section had been working with a
committee of the Illinois State Bar Association on a model statute.
The Pennsylvania legislative precedent referred to in the resolu-
tion was Article 8 of the Uniform Commercial Code, approved by
the Conference in 1952 and adopted in Pennsylvania in 1953, effec-
tive July 1, 1954.

4 At the 1957 Annual Meeting of the Conference the Special Com-
' mittee presented a proposed final draft which had been redrawn to

follow closely the relevant Code provisions. That draft was con-
sidered by the Conference, tentatively approved by the Committee
of the Whole, and recommended for a vote by states. But that rec-
ommendation was rescinded and the matter put over for a year to
permit further consideration and conference with the responsible
group in the American Bar Association and representatives of in-
terested groups.

Since the 1957 Annual Meeting of the Conference the Special
Committee has appointed an Advisory Committee and held four
all-day meetings with the Advisory Committee resulting in this
text. Participating, in addition to the members of the Special
Committee and to representatives of the ABA and Illinois groups
and the Article 8 Subcommittee for the Uniform Commercial Code,
were representatives of the New York Stock Exchange, the Ameri-
can Society of Corporate Secretaries, Inc., the Corporate Transfer
Agents Association, the New York Stock Transfer Association, the
Association of Casualty and Surety Companies, and the Surrogates’
Association of the State of New York.

This text follows closely the terminology and style of the Illinois,
Delaware and Connecticut statutes. In view of the enactment of
the Code in Massachusetts in 1957 and in Kentucky in 1958, how-
ever, the Special Committee has been careful to avoid recommend-

ing provisions which would not be compatible with the structure
of the Code. The minor amendments in Article 8 of the Code
which are necessary to conform it to the substance of this act will
be promptly submitted to the sponsors’ Editorial Board. A New
York bill patterned on the Illinois statute was vetoed by the Gov-
ernor in 1958 and this Act has been revised to meet criticisms con-
tained in the veto message.

In the meetings with the Advisory Committee, a wide variety
of opinions were expressed, although there was substantial una-
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nimity on the primary objective and the means to achieve it.
Differences were resolved in part by compromise, but perhaps even
more important was the body of practical experience reflected.
Those consulted included men with substantial experience in each
aspect of security transfers, from the country lawyer and banker to
the professional transfer agent and the corporate secretary who
registers transfers.

The members of the Advisory Committee were not empowered
to commit their organizations to this draft, but it is hoped that at
long last a solution has been arrived at which will be actively sup-
ported by all interested groups.

The ABA resolution quoted above reflects the widely held be-
lief that present law in most of the states goes too far in imposing-
on issuers of securities and on their transfer agents a duty to in-
quire into the rightfulness of security transfers. The problems are
discussed in Conard, “A New Deal for Fiduciaries’ Stock Trans-
fers,” 56 Mich. L. Rev. 843 (1958); Christy, “Responsibilities in
the Transfer of Stock,” 53 Mich. L. Rev. 701 (1955); David, “The
Decedent’s Securities and Their Transfer,” Practical Lawyer, April
1955; Mudge, “The Simplification of Corporate Fiduciary Trans-
fers,” Trust Bulletin (American Bankers Association), February
1956; and in the standard treatise on the subject, Christy, Transfer
of Stock, c. XVII (2d ed. 1940).

This Act does not deal with transfer on a forged or unauthorized
signature, as to which the issuer acts at its peril both at common
law and under the Uniform Commercial Code. Where signatures
are valid, this Act deals with transfers by fiduciaries, as to which
American decisions have imposed a duty of diligent inquiry on an
issuer which has notice that securities are held in trust. The
English law never imposed such a duty; and Section 3 of the Uni-
form Fiduciaries Act, approved by the Conference in 1922 and now
in force in about half the states, was intended to expedite trans-
fers, “relieving trust estates from delay resulting from the rule im-
posing a stringent duty of investigation upon corporations register-
ing transfers.” See Mudge v. Mitchell Hutchins & Co., 322 111. App.
409, 425, 54 N.E. 2d 708, 714 (1944); 1937 Report of the New
York Law Revision Commission 129 et seq.

The Uniform Fiduciaries Act limits the liability of the issuer for
transfer in breach of fiduciary duty to cases where the issuer has
“actual knowledge” of the breach or where its action “amounts
to bad faith.” The 1953 edition of the Uniform Commercial Code
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imposes a duty of inquiry if the issuer has “notice of another claim
to the security;” “notice” includes both “actual knowledge” and
“reason to know.” Unfortunately, such standards, when applied
to large corporate organizations, give rise to possibilities that
“notice” or “knowledge” from many sources will be imputed to
the issuer. Hence transfer agents have refused to rely on the
Uniform Fiduciaries Act and have continued to insist on burden-
some documentation. See, e.g., Harris v. General Motors Corp., 263
App. Div. 261, 32 N.Y.S. 2d 556 (4th Dept. 1942), affirmed, 288
N.Y. 691, 43 N.E. 2d 84 (1952); First Nat. Bank v. Pittsburgh, etc.,
Ry., 31 M. Supp. 381 (E.D. Pa. 1939); Daily v. Universal Oil Prod-
ucts Co., 76 F. Supp. 349, 371 (N.D. 111. 1947).

This Act, therefore, severely limits the concepts of “knowledge”
and “notice” as applied to the issuing corporation and its transfer
agent. Where a fiduciary is the registered owner, the corporation
cannot ignore written notice that the fiduciary is no longer acting as
such with respect to a particular security. The corporation may
also be put on notice of a claim of beneficial interest adverse to a
transfer by a simple written notice. With this exception, the duty
of inquiry into fiduciary relationships is abolished.

To avoid any question as to the intended meaning, this Act pro-
vides expressly against any duty to inquire in several situations in
which, under present law, the duty does or may exist. In par-
ticular, the corporation and transfer agent may assume without in-
quiry that a transfer is wfithin the authority of the fiduciary and is
not in breach of fiduciary duty, even though the transfer is to the
fiduciary himself or to his nominee. They may assume that the
fiduciary has complied with any controlling instrument and with the
law, including any law requiring court approval, and they are not
charged with notice of court records or other documents even though
in their possession.

Thus the corporation and transfer agent are protected in trans-
ferring securities registered in the name of a trustee, if they make
sure that the trustee’s signature is genuine, that they have received
no written notice that the trustee has ceased to act as such and no
notification of a claim of beneficial interest adverse to the transfer,
and that the tax laws have been complied with. Where the assign-
ment is made by a fiduciary wdio is not the registered owner, the
corporation and transfer agent must in addition obtain specified
evidence of appointment or incumbency.

When a notice of adverse claim is received, the Act provides a
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simple procedure by which the corporation and transfer agent may
avoid liability for making or refusing to make the transfer. The
Act does not otherwise deal with liability for refusing to make a

but leaves that subject to the common law
Section 7 is designed to avoid the exposure of third persons to in-

creased risk by reason of the exoneration of the corporation and
transfer agent. Banks, brokers and others who play an indis-
pensable part in the acquisition and disposition of securities by
fiduciaries have in practice commonly depended upon the transfer
agent to demand a wide variety of documents and examine them
diligently. The main purpose of this Act is to render unnecessary
the burdensome documentation which has been required by the
transfer agent; but the underlying objective of simplification would
be largely defeated if the bottleneck were merely moved from the
office of the transfer agent to the bank or broker’s office. See 3
Scott, Trusts §§297.6, 326.1, 326.2 (2d ed. 1956), which might lead
banks and biokers to require burdensome documentation.

Accordingly, Section 7 deals with the liability of third persons for
participation in breach of fiduciary duty. Following the policy of
Section 3-304(2) of the Uniform Commercial Code, Section 7 limits
the duty to inquire whether the transaction involves such a breach
of cases where the third person is shown to have acted with actual
knowledge of a breach of duty. Section 7 also deals with the liability
of the signature guarantor on his guarantee where the corporation
registers the transfer and is exonerated by this Act.

The fact that this Act excludes liability in certain specific areas
does not of itself negate liability in areas not covered by this Act or

impose liability where such liability did not exist under prior law.

Section 1. [Definitions .] In this act, unless the context othe
wise requires;

(a) “Assignment” includes any written stock power, bond power,
bill of sale, deed, declaration of trust, or other instrument of transfer.

(5) “Claim of beneficial interest” includes a claim of any interest
by a decedent’s legatee, distributee, heir, or creditor, a beneficiary
under a trust, a ward, a beneficial owner of a security registered in

SECURITY TRANSFERS
UNIFORM ACT FOR SIMPLIFICATION OF FIDUCIARY
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the name of a nominee, or a minor owner of a security registered in
the name of a custodian, or a claim of any similar interest, whether
the claim is asserted by the claimant or by a fiduciary or by any
other authorized person on his behalf, and includes a claim that
the transfer would be in breach of fiduciary duties.

(c) “Corporation” means a private or public corporation, asso-
ciation or trust issuing a security.

(d) “Fiduciary” means an executor, administrator, trustee,
guardian, committee, conservator, curator, tutor, custodian, or
nominee.

(e) “Person” includes an individual, a corporation, government
or governmental subdivision or agency, business trust, estate, trust,
partnership or association, two or more persons having a joint or
common interest, or any other legal or commercial entity.

(/) “Security” includes any share of stock, bond, debenture, note,
or other security issued by a corporation which is registered as to
ownership on the books of the corporation.

(g) “Transfer” means a change on the books of a corporation in
the registered ownership of a security.

(h) “Transfer agent” means a person employed or authorized
by a corporation to transfer securities issued by the corporation.

Section 2. [Registration in the Name of a Fiduciary .] A corpora-
tion or transfer agent registering a security in the name of a person
who is a fiduciary or who is described as a fiduciary is not bound to
inquire into the existence, extent, or correct description of the fi-
duciary relationship; and thereafter the corporation and its transfer
agent may assume without inquiry that the newly registered owner
continues to be the fiduciary until the corporation or transfer agent
receives written notice that the fiduciary is no longer acting as such
with respect to the particular security.

Comment

1 This section assumes an effective assignment by or on behalf of the old regis-
tered owner, and negates any duty to inquire into the fiduciary status of the newly
registered owner. In the ordinary case of an inter vivos trust, this section deals
with the transfer to the trustee, and Section 3 deals with any later transfer out
of the trust. If an assignment is made by one fiduciary to another, both this sec-
tion and Section 3 apply. If the assignment is made by a fiduciary who is not the
registered owner, as in the case where an executor seeks to have securities of his
decedent registered in the name of the executor as such, Section 4 is also applicable.
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Section 3. [Assignment by a Fiduciary.]
Except as otherwise provided in this act, a corporation or transfer

agent making a transfer of a security pursuant to an assignment by
a fiduciary

(a) may assume without inquiry that the assignment, even though
to the fiduciary himself or to his nominee, is within his authority
and capacity and is not in breach of his fiduciary duties;

(h ) may assume without inquiry that the fiduciary has complied
with any controlling instrument and with the law of the jurisdiction
governing the fiduciary relationship, including any law requiring the
fiduciary to obtain court approval of the transfer; and

(c) is not charged with notice of and is not bound to obtain or
examine any court record or any recorded or unrecorded document
relating to the fiduciary relationship or the assignment, even though
the record or document is in its possession.

Section 4. [Evidence of Appointment or Incumbency .] A corpo-
ration or transfer agent making a transfer pursuant to an assign-
ment by a fiduciary who is not the registered owner shall obtain the
following evidence of appointment or incumbency:

(a) In the case of a fiduciary appointed or qualified by a court, a
certificate issued by or under the direction or supervision of that
court or an officer thereof and dated within sixty days before the
transfer; or

(b) In any other case, a copy of a document showing the appoint-
ment or a certificate issued by or on behalf of a person reasonably
believed by the corporation or transfer agent to be responsible or, in
the absence of such a document or certificate, other evidence reason-
ably deemed by the corporation or transfer agent to be appropriate.
Corporations and transfer agents may adopt standards with respect
to evidence of appointment or incumbency under this subsection
provided such standards are not manifestly unreasonable. Neither
the corporation nor transfer agent is charged with notice of the
contents of any document obtained pursuant to this paragraph (b)
except to the extent that the contents relate directly to the ap-
pointment or incumbency.

Comment

As noted above in the Comment to Section 2 one of the instances of the appli-
cation of this section arises when an executor seeks to have securities of his de-
cedent registered in his name as executor.
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Section 5. [Adverse Claims.]
(a) A person asserting a claim of beneficial interest adverse to

the transfer of a security pursuant to an assignment by a fiduciary
may give the corporation or transfer agent written notice of the
claim. The corporation or transfer agent is not put on notice unless
the written notice identifies the claimant, the registered owner, and
the issue of which the security is a part, provides an address for
communications directed to the claimant and is received before the
transfer. Nothing in this act relieves the corporation or transfer
agent of any liability for making or refusing to make the transfer
after it is so put on notice, unless it proceeds in the manner au-
thorized in subsection (b).

(6) As soon as practicable after the presentation of a security for
transfer pursuant to an assignment by a fiduciary, a corporation
or transfer agent which has received notice of a claim of beneficial
interest adverse to the transfer may send notice of the presentation
by registered or certified mail to the claimant at the address given
by him. If the corporation or transfer agent so mails such a notice
it shall withhold the transfer for thirty days after the mailing and
shall then make the transfer unless restrained by a court order.

Section 6. [Non-Liability of Corporation and Transfer Agent.]
A corporation or transfer agent incurs no liability to any person by
making a transfer or otherwise acting in a manner authorized by
this act.

Comment

Unlike Section 3 of the Uniform Fiduciaries Act, this section contains no excep-
tion for cases of “actual knowledge” or “bad faith.” But if a corporation or trans-
fer agent consciously aids and abets a fraudulent conspiracy, there is of course no
intention to impair the responsibility imposed by the general law of torts.

Section 7. [Non-Liability of Third Persons .]

(a) No person who participates in the acquisition, disposition,
Assignment or transfer of a security by or to a fiduciary, including
a person who guarantees the signature of the fiduciary, is liable for
participation in any breach of fiduciary duty by reason of failure to
inquire whether the transaction involves a breach unless it is shown
that he acted with actual knowledge that the proceeds of the trans-
action were being or were to be used wrongfully for the individual
benefit of the fiduciary or that the transaction was otherwise in
breach of duty.
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(6) If a corporation or transfer agent makes a transfer pursuant
to an assignment by a fiduciary, a person who guaranteed the sig-
nature of the fiduciary is not liable on the guarantee to any person
to whom the corporation or transfer agent by reason of tins act
incurs no liability.

(c) This section does not impose any liability upon the corpo-
ration or its transfer agent.

Comment

Subsection (a) of this section makes an exception for cases of “actual knowl-
edge” of wrongdoing. In the case of an individual, conscious knowledge of the
fiduciary’s wrongdoing is required to bring the exception into operation. In the
case of an organization, knowledge by the individual acting for the organization
in the transaction is of course actual knowledge of the organization, but liability
is not to be imposed “merely because it appears that at some stage by piecing
together all the facts known to different employees a breach of trust would be-
come more or less apparent.” See Scott, Participation in a Breach of Trust, 34
Harv. L. Rev. 454, 481 (1921).

Section 8. [Territorial Application.]
(a ) The rights and duties of a corporation and its transfer agents

in registering a security in the name of a fiduciary or in making a
transfer of a security pursuant to an assignment by a fiduciary are
governed by the law of the jurisdiction under whose laws the corpo-
ration is organized.

( b) This act applies to the rights and duties of a person other
than the corporation and its transfer agents with regard to acts and
omissions in this state in connection with the acquisition, dispo-
sition, assignment, or transfer of a security by or to a fiduciary and
of a person who guarantees in this state the signature of a fiduciary
in connection with such a transaction.

Section 9. [Tax Obligations.] This act does not affect any ob-
ligation of a corporation or transfer agent with respect to estate|
inheritance, succession, or other taxes imposed by the laws of this
state.

Section 10. [Uniformity of Interpretation.] This act shall be so
construed as to effectuate its general purpose to make uniform the
law of those states which enact it.
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Section 11. [Short Title.] This act may be cited as the Uniform
Act for the Simplification of Fiduciary Security Transfers.

Section 12. [Repeal.] The following acts or parts of acts are re-
pealed: [Section 3 of the Uniform Fiduciaries Act and ]

Section 13. [Time of Taking Effect.] This act shall take
effect ....

*
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MEMORANDUM TO MEMBERS OF THE MASSACHU-
SETTS UNPAID COMMISSION TO STUDY THE UNI-
FORM COMMERCIAL CODE.

I refer to the memorandum entitled, “House No. 2828 Pro-
posed Legislation Appendix A” containing 22 sections amend-
ing certain sections of the Uniform Commercial Code and making
certain conforming changes in related laws. At the suggestion of

am submitting my comments as
9, and in General Laws having a
proposed changes might be broken
mbdivisions, as follows:

Professor Arthur Sutherland I
to changes proposed in Article
relationship to Article 9. These
down for convenience into four

I. Those clarifying the rights of the secured party to work out a situation
through operation or use of the collateral, either as a substitute for or as a pre-
liminary step to foreclosure. These are the changes proposed in sections 8 and 13
of Appendix A.

11. Those related to clarification of the rule as to perfection of purchase money
security interests which are covered in sections 9 and 10 of proposed Appendix A.

111. Those relating to the filing mechanism, which changes are contained in sec-
tions 11 and 12 of proposed Appendix A.

IV. Those correlating other laws of the Commonwealth with the provisions of
Article 9, namely, sections 18, 19, 20 and 21 and a new 21A not on the mimeo-
graphed sheets of proposed Appendix A

The changes to be made in sections 8 and 13 were urged upon
the national sponsors by some of us in Massachusetts to make it
crystal clear that rights of a secured party to work out a solution
by operation or use of the collateral in the manner long possible
under the pre-Code Massachusetts law are preserved. Without
this clarification, the first sentence of 9 501 might be thought toi
mean that no remedy other than the particular remedies specifiea
in Part sis available. This sentence reads as follows:

When a debtor is in default under a security agreement, the secured party has
the remedies provided by this part, which are cumulative.

The problem is accentuated by the dropping in the Massachusetts
version of a phrase which appears in subsection (3) of the Pennsyl-
vania version which reads:

Appendix D.

I.
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The enumeration of rights in subsections (1) and (2) does not purport to be
exhaustive.

This sentence was dropped from what became the Massachusetts
act, when the index of the rights to which it referred and all other
similar indexes were eliminated from the Code. It might be mis-
takenly thought that the dropping of this sentence was intended
to limit the remedies to those specified in Part 5.

This problem comes up in connection with several different sets
of circumstances. Three examples may help:

A newspaper gives a mortgage on all its real and personal property to X as
trustee under an indenture, to secure bonds issued at the time of execution of the
mortgage and other bonds to be issued thereafter in accordance with the terms of
the indenture. Among the important assets covered are such intangibles as the
rights to publish certain cartoon strips, syndicated columns and other “circulation
builders.” These contracts may provide that the rights to the syndicated mate-
rial are lost if the newspaper suspends operation. It might be necessary for the
bondholders to step in and operate the property at a time when the mortgagor was
for some reason unable to do so, not for the purpose of immediate foreclosure, but
for the purpose of preventing a cutting off of these important syndicate rights
through failure to operate.

A right of this kind is almost invariably given to the secured
party under the terms of corporate indentures.

If Article 9 were to be interpreted to cut down rights of the se-
cured party after default (and particularly the right to operate the
collateral) baffling problems might
old debt which are governed by pn
chusetts Laws, 1957, chapter 765)
governed by the Code.

arise as to the old property and
-Code law (section 19 of Massa-
and new property or new debt

The right to operate might be important in cases not involving
real estate and to these no other help can be found in 9 501 (4).
Two other examples:

A finances a fleet of taxicabs on a basis which cannot be justified by the salvage
Take of the cabs. The real value is the earning capacity of the “medallions”
(the right to operate) and these medallions might be lost through even a temporary
period of enforced inactivity.

B finances the construction of a toll bridge. By the terms of the security agree-
ment itself, B’s remedy is restricted solely to the right to take possession and to
operate the bridge, including the automobiles which are used to patrol it, the ticket-
taking machine, etc. There is here no mortgage to foreclose, since the property is
likely to be owned by the state. The sole effective remedy is to take possession and
operate the bridge.
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The first change proposed to answer this problem is in section
9 207 which relates to rights and duties when collateral is in the
secured party’s possession. Under subsection 2 certain rules apply
“unless otherwise agreed.” This subsection relates primarily to
the normal relations of the parties and clearly allows variation by
agreement of certain rules as to possession and use of the collateral
by the secured party, at least before default. However, this sub-
section (2) contains the phrase “subject to the provisions of Part 5
after default. ” This is puzzling, because in 9 501 (2) there is a
cross reference back to 9 207 which leaves one uncertain as to
whether or not the freedom to vary the rules under 9 207 is in-
tended to be cut down after default by this cross reference. The
draftsmen appear not to have expressed themselves too clearly.

The qualifying reference in 9 207 (2) to Part 5 is deleted in
the proposed amendment. The following additional clarifying
changes are made in subsection 2 —in clause (a) the words “use
or operation” are added, and in subsection (e) the reference to
“use of the collateral” is deleted and inserted as a new subsection
(4) which covers the problem much more thoroughly. That sub-
section allows operation of the collateral under three sets of circum-
stances :

(i) if operation is necessary to preserve the collateral or its value,
(iij if ordered by a court of appropriate jurisdiction.
(iiij in whatever manner provided in the security agreement, but this provision

does not apply to consumer goods.

The other changes relating to this problem are made in 9 501
and are reproduced under section 13 of the proposed Exhibit A.
Subsection (1) of 9 501 as proposed to be amended makes it
clear that the secured party has the rights set out in Part 5 of Arti-
cle 9, the rights provided by other law as to foreclosure or enforce-
ment of a security interest by legal proceedings, and, except as
limited by subsection (3), whatever rights are provided in the agree-
ment between the parties. Subsection (3) then specifies which of the
rights provided by Part 5 may not be varied, even by agreement
of the parties, except in the particular manner specified in two sub-
sections of Part 5. The debtor may not waive his right to require an
accounting for surplus proceeds of the collateral under 9 502 (2)
or 9 504; nor may he waive his rights to demand that collateral
be disposed of only under the “commercially reasonable” safe-
guards of 9 504. After default, but not before, the debtor may
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waive certain rights under 9 505, which prescribes a certain
method by which the secured party may take the collateral in dis-
charge of the obligation, or under 9 506, which relates to redemp-
tion of the collateral. Further, the debtor may not waive his rights
to proceed against the secured party under 9 507 if the secured
party fails to comply with Part 5. All of the other provisions of
Part 5 will apply unless the parties specify a different rule as between
themselves, but they may so agree.

Subsection (4) of 9 501 is changed only to make it clear that
where the security agreement covers both real and personal property
the secured party may proceed under the real estate law as to both
kinds of property and that those procedures are not limited to fore-
closure. The language of the present section might be thought to
force the secured party to resort to foreclosure when under the
circumstances he might prefer to operate as a means of answering
a temporary problem, and thus save the debtor’s rights as well as
his own.

If Massachusetts adopts these changes in 9 207 and 9 —■ 501
it will bring the Massachusetts statute into accord with the form
now recommended by the national sponsors.

The next class of amendments are those relating to purchase
money security interests. It may be helpful first to consider the
change in 9 312 (4) contained in section 10 of the proposed bill.
The Pennsylvania version of the Code has allowed a 10-day period
within which time the purchase money secured party could perfect
his security interest and still come ahead of any other claimant
to the same collateral; when section 9 312 was reworded for
clarity as to other aspects, the 10-day period was inadvertently
dropped. The addition of a few words in 9 312 (4) will restore
the 10-clay grace period in determining priorities as to non-inventory

■collateral. Without the 10-day grace period, the person who en-
abled the debtor to acquire new collateral might find himself in a
position junior to that of a person claiming under an after-acquired
property clause or even a person who enters into an agreement later
but filed at an earlier date. This is of great practical importance
because so many conditional sales transactions originate with dealers
who frequently allow the purchaser to take possession of the newly
purchased equipment before a filing could be made, even assuming

11.
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the utmost effort was made for example, the sale of a refrigerator
on a Saturday to a restaurant owner who must replace immediately
the one which broke down with the weekend food supply. True,
this proposed change results in an exposure to a lender who makes a
loan within the 10-day period during which nothing might appear
in the filing records; but it is felt that as to non-inventory collateral
on balance this is of minor importance compared to the loss of pro-
tection to the holder of the purchase money security interest. The
proposed change relates only to non-inventory collateral; as top
inventory the 10-day grace period is less necessary; inventory
secured transactions are likely to be repeat transactions, are engaged
principally by professionals, and inany event the inventory purchase
money man must search the record for filing as to accounts. On
the contrary, conditional sales of equipment are often handled at
the early stages by persons who are amateurs so far as legal require-
ments are concerned e.g., the barber supply house leaves the
“red tape” to be taken care of by the bank or financing company
that often will not receive the conditional sales contract until the
barber chair will have been delivered to the debtor. The whole
idea of the purchase money man’s priority as to equipment is that
he need not search the record if he files within a reasonable period
of time. Further, loans based on general liens are more likely to be
made as to inventory and the newness of the inventory is not a red
flag to the lender, as is the case if an application is made for loan
to be secured by, say, a newly purchased piece of equipment. Under
pre-Code Massachusetts law the conditional sale was perfected
with no filing (with minor exceptions). The states which had
required filing almost invariably allowed this 10-day period, as did
the Uniform Conditional Sales Act.

This change is particularly important for small business trans-
actions outside of Boston where filing in the State House is required,
with or without filing in the office of the local Town Clerk. The
present rule requiring the purchase money man to file before tha
debtor gets possession is not reasonable under the circumstance*
which prevail in so many equipment purchase money transactions.

The change in 9 301 (2) is a conforming change to that in
9-— 312 (4). (See section 9of the proposed Exhibit A.) The time
during which a purchase money security interest must be “per-
fected” to be protected against non-secured parties under the
Code in Massachusetts is 10 days after the security interest “at-
taches”, which might be long before the debtor receives possession
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of the collateral. For example, a security interest might “attach”
to a truck at the time the dealer starts work on a special body, but
the debtor would obtain possession of that truck some weeks or
months later. So long as the debtor does not have possession the
need for filing is de minimis; requiring that the filing be made within
10 days after the security interest attaches is not workable; the
test is when the debtor gets possession. Further, the two sections
ought to apply the same standard.

Both recommended changes have been adopted by the national
sponsors, who ha ve also adopted the changes in 9 312 previously
recommended by your commission.

The next category of changes relate to filing. Section 9 403
(4), set out in section 11 of the proposed bill is self-explanatory.

Section 12 contains a revision of 9 405. The new wording of
9 405 removes some ambiguities as to whether the original se-
cured party (c.g., the appliance dealer) or the person to whom the
original secured party has almost immediately assigned his rights
(the bank or finance company) is the secured party who may sign
the agreement. This rephrasing also makes it clear as to how the
the assignment may be indicated.

The last category of changes relating to Article 9 are some clari-
fications in pre-Code law affected by Article 9. Section 18 of the
proposed bill would satisfy conveyancers that section 3 116 does
not change the rule that permits one of several joint mortgagees to
discharge the mortgage as now permitted under that chapter 183,
section 54.

Section 19 of the proposed bill is a clarification of section 75 of
chapter 223. Section 3of Massachusetts Acts of 1957, chapter 765,

provides that the word “mortgage” and certain other words include
a “security interest” under the Code. This general reference
makes it unnecessary to go through every provision of the General
Laws to substitute the words “security interest” for the word
'‘mortgage”. However, under section 75 of chapter 223 a number
of different kinds of security interests are covered with slightly
different effects. Where an attachment was made on property
covered by a mortgage the attaching creditor was required to give

111.
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notice to the mortgagee of record, but not required to give similar
notice to the holder of a conditional sale for the simple reason that
under pre-Code law there generally was no record from which the
name of the conditional vendor could be found. By the addition
under the proposed amendment to section 75 of the words “or the
record of filing of a financing statement” it is now clear that the
attaching creditor must give the required notice to anyone who has
made a filing under the Code whether his security interest is the
kind provided under pre-Code law by the chattel mortgage, or one
provided, for instance, by the conditional sale of the trust receipt.

Sections 20 and 21 make it clear that the requirements of sec-
tions 12 and 12 (a) of chapter 255 as amended by chapter 765 do
not refer to real estate mortgages.

PETER F. COOGAN.


