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(Unnumbered Senate Order of 1958)
Ordered, That the Legislative Research Council is hereby directed to

conduct a study of the provisions of the constitution and laws of the Com-
monwealth and of other states relative to the succession to and the continu-
ity of the powers of each constitutional or elective State or county office
and relative to the nomination and election of candidates for any such
offices in the event of failure to nominate or elect by reason of the death,
resignation, withdrawal or disqualification of a candidate for any such
office. Said council shall report the results of its study and its recommenda-
tions, if any, by filing a report of the same with the Clerk of the Senate not
later than the last Wednesday in February, nineteen hundred and fifty-nine.

Adopted
By the Senate, September 25, 1958
By the House, in concurrence, September 29, 1958

ORDER AUTHORIZING STUDY
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To the Honorable Senate and House of Representatives.
GENTLEMEN: The Legislative Research Council submits

herewith a report prepared by the Legislative Research Bureau on
the basis of an unnumbered Senate Order of 1958, relative to suc-
cession and continuity of powers in constitutional or elective state
and county offices and related matters.

The Legislative Research Bureau is limited by statute to “sta-
tistical research and fact-finding,” and this report therefore con-
tains factual material only, without recommendations or legislative
proposals.

Respectfully submitted,

MEMBERS OF LEGISLATIVE RESEARCH COUNCIL
SEN. JOHN E. POWERS

of Suffolk Chairman
REP. JOHN F. THOMPSON

of Ludlow Vice-Chairman
SEN. NEWLAND H. HOLMES

of Norfolk and Plymouth
REP. JOHN W. COSTELLO

of Boston
REP. FRANK S. GILES

of Methuen
REP. WALTER F. HURLBURT

of Greenfield

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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GENTLEMEN: —An unnumbered Senate Order, adopted in
concurrence by the House of Representatives on September 29,
1958, directed the Legislative Research Council to study the con-
stitutional and statutory provisions, in Massachusetts and else-
where, relative to succession and continuity of powers of constitu-
tional or elective state and county offices and related matters.

The Legislative Research Bureau submits herewith a report on
its study. Because of statutory restrictions, this report must be
limited to factual material only.

This report was the primary responsibility of Samuel Brown of
the Bureau staff, with research assistance from Charles Hamberg,
Ph.D.

Respectfully submitted,

HERMAN C. LOEFFLER,
Director, Legislative Research Bureau

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

To the Members of the Legislative Research Council.
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SUCCESSION AND CONTINUITY IN STATE AND
COUNTY GOVERNMENT

Scope of Study
The cessation of business in the office of the Massachusetts

Attorney General which was caused by the untimely death of Hon.
George Fingold in the summer of 1958, motivated a gubernatorial
message to the General Court urging a study of the advisability
of establishing continuity of powers in that office. Subsequently,
this proposed study was expanded to include “succession to and
continuity of the powers” of all state and county elective offices
and “to the nomination and election of candidates for any such
offices.” In that expanded form it was referred to the Legislative
Research Council for study. This report also deals briefly with the
foregoing problems as they would arise in time of nuclear attack.

For purposes of this study, “succession” is deemed to refer to
the assumption of the title to a vacant office, whereas “continuity”
refers to the powers and duties of the office.

Historical Background
The Massachusetts Constitution originally made provision for

the election of most of today’s constitutional officials, namely, a
governor, lieutenant-governor, a council, a treasurer, and a secre-
tary, and, on the legislative side, senators and representatives.
Subsequent statutes included an auditor and an attorney general,

Ifalong with various elective county officials. Many constitutional
and statutory amendments have since completed the picture by
stipulating policies now in effect concerning the election of all state
and county elective officials, the filling of vacancies in their offices,
and the continuity of powers in those offices to the extent de-
scribed below.

SUMMARY OF REPORT

INTRODUCTION
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Vacancies in all state and county offices, except only those of the
attorney general and treasurer, are adequately cared for at present
both as to succession and continuity, as follows:

1. If a candidate for nomination dies before primary day
and there are no other candidates, a new candidate is desig-
nated by the party executive committee of the district which
the candidate sought to represent.

2. If a nominee dies or becomes otherwise ineligible before
election day a successor is chosen either by process designed by
the party convention which originally nominated him, or by
the party executive committee of the district.

3. If a vacancy occurs between time of election and assump-
tion of office, the same law is in effect as applies to vacancies
in office.

4. If a vacancy occurs after an elected state or county
official takes office, the constitutional and statutory provisions
spelled out in detail in this report take effect both as to filling
vacancies and continuity of functions. The only exceptions
are the attorney general and treasurer for whom succession is
provided but continuity is lacking.

CONTINUITY IN OTHER JURISDICTIONS

Federal Government
The President and Vice President of the United States, as well

as members of Congress, are elected according to policies laid down
by the Federal Constitution and amendments thereto. These poli-
cies also control the filling of vacancies in the Congress, which is
authorized to set up whatever methods it deems proper for the
filling of vacancies in the office of either the President or Vice
President.

In the event of death or disqualification of both the President
and Vice President, the succession established by the latest Presi-
dential Succession Act (1947) places the Speaker of the House
and then the President Pro Tempore of the Senate at the top of
the line of succession, preceding the members of the cabinet.

SUCCESSION AND CONTINUITY IN MASSACHUSETTS
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Other States
Comparisons of continuity policies in Massachusetts and other

states cannot be accurately pinpointed because in many of those
states constitutional officers bear varying titles, have differing
duties and are often appointed, not elected. Nevertheless, all states
make provision for Ailing vacancies, and in most instances, for
continuity of powers.

New York, in particular, has a special “deputies law,” delegating
full authority of a vacated office to deputies previously designated
by the principal. If not so designated, the deputies take over in
order of length of service. The report suggests this New York law
as a good model if the General Court wishes to take action in this
area.

Arguments for Continuity

The Attorney General is the chief law enforcement officer of
the Commonwealth. In addition to representing the Common-
wealth and its officials in all legal matters, he may initiate criminal
actions, supersede and supervise district attorneys. He renders
legal opinions, collects money due the State and is, by statute, a
member of several boards. His personal approval is required for
emergency borrowing by municipalities.

The powers and duties of the Treasurer are also impressive. He
is the depository of state and federal funds, he invests state funds
and is the central figure in real estate and financial transactions
involving the Commonwealth. The Treasurer must personally sign
all notes for money borrowed by the Commonwealth in anticipa-
tion of revenues. Like the Attorney General, he is a member, by
statute, of various boards, including the important State Retire-
ment Board of which he is Chairman.

Given these important duties, a vacancy of considerable duration
in either office, which would be accompanied by a necessary cessa-
tion of activities, would undoubtedly be harmful to the proper
functioning of state government. Hence, the proponents argue,
there is need for perfecting the present continuity provisions for
both offices.

CONTINUITY FOR ATTORNEY GENERAL AND TREASURER
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Arguments Against Continuity

There are those who argue that the failure of previous Legisla-
tures to provide continuity in the offices of the Attorney General
and Treasurer was deliberate, particularly when it is noted that
continuity is present in other offices. It is emphasized that this
failure was probably due to the very importance of the offices and
the reluctance of Legislatures to fill them with subordinates not
subject to the will of the people or their representatives.

Furthermore, it is pointed out that over the years there have
occurred several vacancies in each office. On these occasions, suc-
cessors were selected in accordance with the orderly procedure laid
down in the Constitution, and the Commonwealth seems not to
have suffered materially. Hence, the opponents insist that there
is not now any need to tamper with long established custom and
procedure.

Scope of the Problem
The directive which requires the Legislative Research Council

to make this study made no reference to the problems of continuity
of government in case of nuclear attack. Nevertheless, as indicated
above, this study has been extended to cover that area briefly. To
do otherwise would be folly in view of existing world conditions
and dangers for this country.

As a seat of government, of defense industry and of industrial
research, Boston and eastern Massachusetts are particularly liable
to suffer enemy nuclear attack. Such an attack could wipe out en-
tire cities. According to estimates made before Congressional
committees, an all out nuclear effort against the United States
could result in more than three million deaths in Massachusetts.

The ordinary provisions in effect for filling vacancies in office
and for continuity of government are obviously not suited to such,
conditions of a nuclear war. One bomb could decimate the entire
state government, its constitutional officers, and the members of
both legislative and judicial branches of government. It could
completely destroy the State Capitol, along with other important
public buildings.

CONTINUITY ASPECTS OF THE NUCLEAR AGE
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Proposals of Federal Civil Defense Agency

To help meet these dread possibilities, the United States Office
of Civil and Defense Mobilization (0.C.D.M.), prepared a compre-
hensive plan of suggested state legislation for 1959 to provide con-
tinuity of government under nuclear war circumstances.

Some of the suggestions in that plan, such as relocation of state
capitols, passage of a judicial succession act, and the like, are be-
yond the scope of this report. However, recommendations for
succession in office and continuity of powers merit the serious con-
sideration suggested in this document.

The federal agency urges that action be taken to meet the pos-
sible decimation in public office in time of nuclear attack. To that
end, it proposes that every elective official compile a list of from
three to seven successors, or that such a list be prepared by appro-
priate authority such as governor, legislature, party committees,
and bar associations. In the event of vacancies resulting from
nuclear attack, those successors, in the order named, would assume
the duties of the office until the incumbent or a person higher on
the list becomes available. The successor would hold office only
until the vacancy was filled by the regularly established constitu-
tional or statutory procedures.

Adoption of the various proposed federal recommendations re-
quires constitutional amendments in nearly all of the states. Such
action is mandatory in Massachusetts where the problem is urgent
because four years is the minimum for adoption of an amendment
to the State Constitution, that is, by favorable action of two sep-
arately elected General Courts, followed by a referendum. Amend-
ment by process of Constitutional Convention and popular referen-
dum could, however, cut that time in half. An enabling amend-
ment is already before the General Court (House, No. 1474).

Progress Elsewhere of Federal Recommendations

No proposals for continuity have yet been announced for the
federal government. However, the federal civil defense agency
states that it is now formulating such plans in cooperation with
federal authorities.

The state program of legislation proposed by federal authorities
for 1959 was devised in response to the recommendations of the
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Conference of Governors, the United States Conference of Mayors,
the American Municipal Association and the National Association
of County Officials. Probably for that reason, the program has met
with quick positive reactions, as indicated below.

In three states—California, Nebraska, and South Dakota—con-
stitutional amendments were overwhelmingly approved at the polls
on November 4, 1958.

In fifteen other states, the legislatures are now7 considering con-
stitutional amendments.

In five more states, studies have been completed and legislative
action is contemplated.

In at least twenty of the remaining states, studies have been or
are being assigned to legislative commissions, citizens’ committees,
attorneys general or bar associations.

The amendments and legislation involved in most of these states
are of a similar pattern, and consist usually of a very broad con-
stitutional amendment granting legislatures the authority to enact
the comprehensive legislation needed to meet very serious con-
ditions following nuclear attacks on the nation.

Alternatives to Massachusetts Constitutional Amendment
The report discusses the alternatives in Massachusetts to this

type of constitutional amendment.
Twice in this century the Governor of Massachusetts has been

granted emergency war powers. By no stretch of the imagination
can these powers be construed to include the assumption of the
reins of all civil government.

The Massachusetts Civil Defense Agency likewise has been
granted broad emergency powers, but only in such areas as com-
munications, food, heat, and utilities. It is neither authorized nor
prepared to govern.

The final alternative to the constitutional amendment, urged by
federal authorities in the event of nuclear attack, is martial law.
This approach is not adequate because military authorities would
have enough to do, especially in modern war, without worrying
about civil government. In any case, the very idea of martial law7
is repugnant to freedom loving Americans.
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Defenses Against Nuclear Attack
Dispersal of the population was originally considered to be the

only practical defense against nuclear attack. This decision was
predicated upon an early enough warning to get defenses under
way.

Unfortunately, an atomic war head on an intercontinental ballis-
tic missile will reach its target with little or no warning. Hence,
it is now generally agreed that about the only defense against
nuclear attack is the underground shelter, which provides sub-
stantial safety except in case of a direct hit.

The largest present hydrogen bomb, it is said, will kill everything
within a radius of three miles, either by blast or heat. Nearly
everything within a radius of six miles will be destroyed. Subse-
quent fallout will bring awful additional hazards.

Safe underground shelter against fallout alone can be constructed
at a maximum cost of $l5O per person. Similar shelters against
blast and heat as well, can be constructed at a cost of $5OO-$BOO
per person. These costs are for brand new structures, starting with
excavation.

The cost of similar shelters, if included in plans for other new
edifices, would be much less, perhaps one-third as much. Hence,
it is being urged that shelters be incorporated in the new state
office building, and other public and private structures being pro-
posed in and around Boston.
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By an unnumbered Order of last year, printed on the inside of
the front cover of this report, the General Court directed the Legis-
lative Research Council “to conduct a study . . . relative to the
succession to and continuity of the powers of each constitutional
or elective State or county office and relative to the nomination
and election of candidates for any such offices in the event of failure
to nominate or elect by reason of the death, resignation, withdrawal
or disqualification of a candidate for any such office.”
Scope of Study

The original impetus for this Order was connected with the death
of the Attorney General of Massachusetts, Hon. George Fingold, in
the summer of 1958. Eleven days elapsed before his successor was
elected by a joint convention of the Senate and House of Repre-
sentatives. During this hiatus, many people first became aware of
the fact that the business of the office of the Attorney General re-
mained at a standstill when the office was vacant.

Governor Foster Furcolo, in the light of the problem, filed a pro-
posal on September 9, 1958 (House, No. 3243), calling for a study
by a special commission of the advisability of a constitutional or
statutory amendment temporarily vesting the powers of the At-
torney General in an assistant or deputy when the office becomes
vacant. That official could hold office only until a new Attorney
General is elected in accordance with the provisions of the Massa-
chusetts Constitution (Const. Amend., Art. LXXIX).

The Governor’s message to the Legislature said, in part, “The
recent tragic and untimely death of the late Attorney General . .

.

brought to light an extremely serious deficiency in the laws of this

0% Qlommmtwjaltlj nf fHassarljuaetta

SUCCESSION AND CONTINUITY IN STATE
AND COUNTY GOVERNMENT

CHAPTER I. INTRODUCTION
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Commonwealth relating to the filling of a vacancy in the office of
the Attorney General. Immediate steps should be taken to correct
this situation.”

Shortly thereafter, the Senate, upon motion of Senator Leslie
Cutler, modified and enlarged the Governor’s proposal to the extent
indicated by the legislative order.

Beyond the scope of the study, as described above, is a related
problem which is receiving much attention throughout all states
in the nation. This problem concerns the continuity of government
in case of enemy nuclear attack. The Order of the General Court
does not specifically refer to this broad subject, but is pertinent to
the grave problems of continuity of government which could arise
under the terrible conditions to be associated with such an attack.
Hence the subject is discussed in the final chapter of this report.
Historical Background

The original Massachusetts state constitution included provisions
for the election of most of the same officials as today, namely, a
governor, a lieutenant-governor, a council, a treasurer and a secre-
tary; and on the legislative side, senators and representatives. At
the time, 1780, no provision was made for an auditor, and the at-
torney general was made an appointive official. The constitution
was silent with respect to the filling of vacancies in any of these
offices.

Subsequent statutes brought into being the office of auditor,
along with the various county offices. Both constitutional and
statutory provisions on elections have been amended many times.
The laws and stipulations now in effect regarding vacancies are dis-
cussed in the following chapter.

CHAPTER 11. SUCCESSION AND CONTINUITY
IN MASSACHUSETTS

“Succession in office,” and “continuity of powers,” are quite dif-
ferent. The former refers to a successor in office while the latter
“continuity” aspect refers to the powers and duties of the office.
Thus, the constitution and statutes do provide quite adequately for
the filling of vacancies in all state and county elective offices, but do
not always or clearly provide for the exercise of the functions of
those offices while vacancies exist.
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As summarized below, succession in office and continuity of
powers seem to be dearly and adequately spelled out in the present
laws covering nomination and election on a biennial basis of all
state and county elective officials; the only two exceptions are the
attorney general and treasurer.
Governor and Lieutenant-Governor

If the governor elect dies before assuming office, the state consti-
tution provides that the lieutenant-governor elect, upon qualifi-
cation, i.e., taking the oath of office, becomes governor. If both of
these officials die before assuming office, then the line of succession
shall be the same as if death occurred in office, namely, (1) secre-
tary, (2) attorney-general, (3) treasurer, and (4) auditor, in the
order named. The relevant provisions of the State Constitution
are as follows:

“If the governor elect shall have died before the qualification of the
lieutenant-governor elect, the lieutenant-governor elect shall become
governor. If both the governor elect and the lieutenant-governor elect
shall have died, both said offices shall be deemed to be vacant and the pro-
visions of Article LV of the Amendments to the Constitution shall apply.”
(Const. Amend., Art. LXXX.)

“Whenever the offices of governor and lieutenant-governor shall both be
vacant, by reason of death, absence from the commonwealth, or otherwise,
then one of the following officers, in the order of succession herein named,
namely, the secretary, attorney-general, treasurer and receiver-general,
and auditor, shall, during such vacancy, have full power and authority to
do and execute all and every such acts, matters, and things as the gover-
nor or the lieutenant-governor might or could lawfully do or execute, if
they, or either of them, were personally present.” (Const. Amnd., Art. LV.)

Obviously, no question can be raised as to the adequacy of either
succession or continuity of powers.
State Secretary

The position and duties of state secretary are also established
by the Constitution (Const., Part 11, c. 11, Art. II). However, the
statutes provide a much broader delineation of his duties and au-
thority. Of particular pertinence to this report is the continuity
of powers provision, quoted below, when his office is vacated:

“In the event of a vacancy in the office of Secretary, the first deputy
shall be continued in office, and shall perform all statutory duties of the
secretary until a secretary is duly qualified.” (G.L. c. 9, s. 2.)

Under the constitution a new secretary, to be duly qualified, must
be selected by joint convention of the state senators and represen-
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tatives, if the General Court is in session, or by the Governor and
Council if the Legislature is not in session. (Const. Amend., Art.
LXXIX.) These provisions establish effectual succession in office
and continuity of powers for the office of state secretary.
State Auditor

The Department of the State Auditor was created by a statute
in 1849 defining his powers and duties (G.L. c. 11). As in the case
of the State Secretary, provision was made for the appointment of
deputies. If the office becomes vacant, the statutes use exactly the
same language as in the case of the State Secretary for continuity
of powers by authorizing his first deputy to assume his authority
and duties (G.L. c. 11, s. 2). Likewise his successor is chosen, as
in the cases of Secretary, Treasurer and Attorney General, by a
joint convention of the Senate and House, if the General Court is
in session, or by the Governor and Council, if the General Court is
not in session.
Governor’s Council

The Governor’s Council is also authorized by the Constitution
(Const., Part 11, c. 11, Art. I). There have been several amend-
ments thereof concerning such matters as qualification, number
and method of election. With reference to filling vacancies on the
Council, these amendments provide as follows for joint action by
the two branches of the General Court or by the Governor:

“In case of a vacancy in the council, from a failure of election, or other
cause, the senate and house of representatives shall, by concurrent vote,
choose some eligible person from the people of the district wherein such
vacancy occurs, to fill that office. If such vacancy shall happen when the
legislature is not in session, the governor, with the advice and consent of
the council, may fill the same by appointment of some eligible person.”
(Const. Amend., Art. XXV.)

Succession is thus adequately cared for. Continuity of power
until a successor is appointed is not of such pressing importance
in this case, since one vacancy in the Council still leaves seven
others to transact Council business.
Members of Two Branches of General Court

Qualifications for the offices of State Senator and State Repre-
sentative and all matters pertaining to their election are spelled
out in detail in the Constitution, (Const., Part 11, c. I, ss. I-III).



[Feb.SENATE —No. 520.18

)

Again, there have been many amendments. Of particular relevance
are those designed to provide for succession in office:

“Any vacancy in the Senate shall be filled by election by the people
of the unrepresented district, upon the order of a majority of the senators
elected.” (Const. Amend., Art. XXIV.)

“Upon a vacancy in the office of representative in the General Court
or upon failure to elect, the speaker of the house of representatives shall
issue precepts to the aldermen of each city and the selectmen of each town
comprising the district or any part thereof, appointing such time as the
house of representatives may order for an election to fill such vacancy;
provided, that if such vacancy occurs during a recess between the first and
second annual sessions of the same general court, the speaker may fix the
time for an election to fill such vacancy.” (G.L. c. 54, s. 141.)

No provisions for continuity of legislative service are in effect
paralleling the above succession provisions, except that each out-
going Senator or Representative shall serve until his successor
takes office. Such continuity is not so important because the ab-
sence of one or even several members of either the Senate or House
of Representatives leaves a substantial number of representatives
to perform the every day business of the General Court.
Various County Officials

The General Laws provide for the filling of vacancies among
county elective officials, district attorneys, clerks of courts, regis-
ters of probate and insolvency, registers of deeds, sheriffs, county
treasurers and county commissioners. (G.L. c. 54, ss. 154-160.)
Likewise, they provide for continuity of county government, as
follows;

“Upon a vacancy in the office of district attorney, register of probate
and insolvency or sheriff, the governor with the advice and consent of the
council may appoint some person thereto until a district attorney, register
of probate and insolvency or sheriff is qualified.

“Upon a vacancy in the office of clerk of the courts in any county, or of
the clerk of the supreme judicial court in Suffolk County, the justices of
said court may appoint a clerk to hold office until a clerk is qualified.

“Upon a vacancy in the office of a clerk of the superior court in Suffolk
County, the justices of said court may appoint a clerk to hold the officeV
until a clerk is qualified.” (G.L, c. 54, s. 142.)

“Upon a vacancy by removal or otherwise in the office of county treas-
urer or of register of deeds in a county or district, except in Suffolk and
Nantucket counties, the county commissioners . . . may appoint some
person to fill such office until a person is elected thereto and qualified.”
(G.L. c. 54, s. 143.)
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In Suffolk County, a vacancy in the office of register of deeds is
filled by the superior court, and in Nantucket County by the select-
men of the Town of Nantucket (G.L. c. 54, s. 143). In case of a
vacancy in the office of county commissioner, the two remaining
commissioners and the clerk of courts for that particular county
choose a successor (G.L. c. 54, s. 144).
Candidate Vacancies before Primaries and Elections

Prior to Primary. If a person to be voted for at a state primary
dies before primary elections, or is otherwise ineligible, his party
in the distinct concerned may select a replacement, provided there
are no other candidates for the party nomination. (G.L. c. 53, s. 49.)

Between Primary and Election. After a primary, however, any
vacancy among the nominees requires a more complicated pro-
cedure to decide on a replacement. If the nominee dies, or becomes
otherwise ineligible before election day, the filling of the vacancy
depends upon whether the candidate was nominated (1) by con-
vention or (2) by direct primary; (1) If the candidate was nomi-
nated by convention, then another candidate is selected in the man-
ner prescribed by the convention, or, in the absence of any such
provision, the selection is made by the regularly elected general or
executive committee of the party which held the convention.
(2) If, however, the original nomination was made by direct
primary, the vacancy is filled by the regularly elected general or
executive committee representing the district in which the vacancy
occurs (G.L. c. 53, s. 14). Thus, a state committee would fill a
vacancy in a state-wide office, a county committee in a county
office, and a town or ward committee for the house of represen-
tatives, etc.

Between Election and Assumption of Office. If a candidate dies
or otherwise becomes ineligible after election but before assuming
office, the vacancy is filled as if he had died in office (Const.
Amend., Art. LXXX and G.L. c. 54, s. 145).
Inadequate Continuity Re Attorney General and Treasurer

From the foregoing, it is apparent that adequate general pro-
visions have been made in the State Constitution and General Laws
for both succession in office and continuity of powers for all state
and county elective officials, with two exceptions the attorney
general and the state treasurer. In these two instances, succession
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in office is taken care of, but as to continuity of powers, provision
is completely lacking in the case of the attorney general, and cer-
tainly open to doubt in that of the state treasurer.

Attorney General. The Massachusetts Constitution of 1780
originally provided for an attorney general to be appointed by the
Governor; in 1855 that office became subject to popular vote,
(Const. Amend., Art. XVII).

The duties of the attorney general are listed in the statutes
(G.L. c. 12). He is authorized to appoint assistants, just as the
State Secretary and State Auditor may do (G.L. c. 12, s. 2). How-
ever, unlike the statutes concerning the State Secretary and State
Auditor, no provision whatsoever is made for assumption of au-
thority by an assistant in case of a vacancy.

Treasurer. Although the Massachusetts Constitution refers to
the chief financial officer of the Commonwealth as “Treasurer and
Receiver General” (Const., Part 11, c. 11, s. IV, Art. 1), the General
Laws call him merely: “Treasurer” (G.L. c. 12). As with the other
constitutional officers, he is authorized to appoint assistants or dep-
uties (G.L. c. 12, s. 5). Continuity of powers is provided through
his deputies in the following language: “During the illness, absence
or other disability of the treasurer, his official duties shall be per-
formed by the said deputies in the order of seniority.” Legal critics
point out that this quoted provision omits the word “vacancy,”
thus being in contrast to the language providing continuity in the
office of State Secretary and State Auditor. Another statute, how-
ever, includes a provision relative to “absences” of the treasurer,
as follows:

“If any person represents on oath that the treasurer is insane or mani-
festly insolvent, or has absconded or concealed himself, or is absent from
the commonwealth or from the duties of his office to the hazard of the
public treasury (italics added), the Governor, with the advice and consent
of the council, if upon examination such representation appears to be true,
may designate the first deputy treasurer, upon his giving bond to the
commonwealth for the faithful performance of his duties in a sum and
with sureties approved by them, to perform the duties of the office until
the Governor, with the advice and consent of the council, otherwise orders.”
(G.L. c. 10, s. 4).

This section might be loosely construed as covering action to fill
a vacancy caused by death or other reasons. However, a strict re-
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gard for accuracy must compel the observation that again, the word
“vacancy” is nowhere to be found; and that in view of its use in
reference to other constitutional offices, a judicial interpretation
might decide that the omission was deliberate. In any event, fully
adequate provision for continuity of powers in the office of State
Treasurer requires legislative action in order to clarify present
statutory language.
Summary of Succession and Continuity Provisions

In brief, vacancies in all state and county offices, except only
those of the attorney general and treasurer, are adequately cared
for by the following succession and continuity provisions in the
Massachusetts State Constitution and General Laws;

(1) If a candidate for nomination dies before primary day and
there are no other candidates, a new candidate is designated by the
party executive committee of the district which the candidate
sought to represent.

(2) If a nominee dies or becomes otherwise ineligible before elec-
tion day, a successor is chosen either (a) by a process established
by the party convention which originally nominated him, or (b) by
the party executive committee of the district which the nominee
sought to represent.

(3) If a vacancy occurs between time of election and assumption
of office, the matter is dealt with in accordance with the laws which
apply to vacancies in office.

(4) If a vacancy occurs after an elected state or county official
takes office, the constitutional and statutory provisions spelled out
in detail in this report take effect, both as to filling vacancies and
continuity of functions. The only exceptions are the attorney gen-
eral and treasurer, for whom succession is provided but continuity
is lacking.

The provisions of the U. S. Constitution governing succession in
case the Presidency is vacated are as follows;

President and Vice-President

CHAPTER HI. CONTINUITY IN OTPIER JURISDICTIONS
FEDERAL GOVERNMENT

“In case of the removal of the president (of the United States) from
office, or of his death, resignation or inability to discharge the powers
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and duties of the said office, the same shall devolve on the vice-president,
and the congress may by law provide for the case of removal, death,
resignation, or inability, both of the president and vice-president, declaring
what officer shall then act as president, and such officer shall act accord-
ingly, until the disability be removed, or a president shall be elected.”
(U. S. Const., Art. 11, s. 1.)

In accordance with this directive, the Congress has passed legis-
lation on three different occasions, providing for succession in the
event of death or disqualification of both the President and Vice-
President.

(1) The first Federal act —of 1792 called for a meeting of
the electoral college to select a successor. The statute provided
that until the successor had qualified, the president of the Senate,
and if none, the Speaker of the House, was to be acting President
of the United States. (U. S. Laws, 1792, c. VIII).

(2) The second change in procedure came in 1886, when Con-
gress passed the first true succession act. This statute established
a line of succession extending in order from the President and Vice-
President to the Secretary of State, Secretary of the Treasury, Sec-
retary of War, Attorney-General, Postmaster-General, Secretary
of the Navy and Secretary of the Interior (U. S. Statutes at Large,
1886, c. 4).

(3) After World War 11, as the result of strong feeling that the
line of succession should more nearly reflect popular will by grant-
ing recognition to elected rather than appointive officials, the line
of succession was changed by statute to read; President, Vice-Pres-
ident, Speaker of the House, President Pro Tempore of the Senate,
Secretary of State, Secretary of the Treasury, Secretary of Defense,
Attorney-General, Postmaster-General, Secretary of the Interior,
Secretary of Commerce and Secretary of Labor. (P. L. 199, 80th
Congress, Ist Session, 1947).

The acts of 1886 and 1947 dispensed with the electoral college
vote which was called for in the 1792 act. Both of the later acts
required, of course, that any successor in case of vacancy must
meet all the other requirements of the office of President of the
United States.
Members of Congress

United States Senators were originally chosen by their state
legislatures (U. S. Const., Art. I, Sec. 3), but are now elected by
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popular vote. (U. S. Const. Amend. No. 17 of 1913). This same
amendment requires an election to fill a vacancy occurring in the
Senate, and permits any state legislature to empower its governor
to make a temporary appointment to fill any vacancy until after
the popular election fixed by the legislature.

Massachusetts accordingly has prescribed the date of the next
biennial election as the date for filling a vacancy in the United
States Senate, unless the vacancy occurs within seventy days of the
primaries preceding such an election. In the latter case, the fol-
lowing biennial election is the date fixed upon; and the Governor
is given authority to appoint an interim successor (G. L. c. 54, s.
139).

Vacancies in the United States House of Representatives are
filled by special elections (U. S. Const., Art. I, s. 2; G. L. c. 54, s.
140).
Other Federal Officials

All other federal officers are appointive, in contrast with cus-
tomary state procedure. Continuity is therefore not a problem in
the federal judiciary or in administrative offices since it has been
provided for the elective officials who possess appointive authority.

Efforts to compare succession practices in other states with those
in effect in Massachusetts are complicated by the variety of state
elective and appointive procedures in use. Most states (30) have
four year terms for governor. Some states (11) do not have lieu-
tenant-governors. Only three states have governor’s councils. In
many states, the names and duties of constitutional officers differ.
In most states one or more constitutional officers are not popularly
elected, but are appointed either by the governor, legislature or
judiciary.

In spite of this absence of conformity in elective or appointive
procedure, certain general policies seem to be common. All of the
states make an effort to provide for succession in office and con-
tinuity of government. If a vacancy occurs in an appointive con-
stitutional office, the governor is usually empowered to fill it, with
or without approval of the legislature or council. The governor

STATE PRACTICES ELSEWHERE

Other States
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also usually fills vacancies in elective constitutional offices but fre-
quently only until legislative action is taken. Continuity is pro-
vided in many state constitutional offices by a system of deputies.
New York Law

Achieving continuity by a system of deputies has encountered
difficulties because of judicial interpretations to the effect that, un-
less a deputy’s authority is clearly defined in the constitution or
statutes, it ceases at the death of the principal (43 Amer. Jurispr.,
Public Officers 460).

Because of that fact, and also because this study was motivated
by the death of a constitutional officer and the advisability of estab-
lishing continuity in his office, the following New York continuity
statute is quoted in full;

“Every deputy, assistant, or other subordinate officer whose appoint-
ment or election is not otherwise provided for, shall be appointed by his
principal officer, board or other body, and the number thereof, if not
otherwise prescribed by law, shall be limited in the discretion of the
appointing power. If there is but one deputy, he shall, unless otherwise
prescribed by law, possess the powers and perform the duties of his prin-
cipal during the absence or inability to act of his principal, or during a
vacancy in his principal’s office. If there be two or more deputies of the
same officer, such officer may designate, in writing, the order in which the
deputies shall act in case of his absence from the office or his inability
to act, or in case of a vacancy in the office, and if he shall fail to make
such designation, the deputy longest in office present shall so act. If two
or more deputies present shall have held office for the same period, the
senior deputy in age shall so act. Such written designation by a state
officer shall be filed in the office of the secretary of state; and by any
other officer, in the office of the clerk of the county in which the principal
has his office. If a vacancy in a public office shall be caused by the death
of the incumbent, the deputies, shall, unless otherwise provided by law,
continue to hold office until the vacancy shall have been filled in accord-
ance with law.” N.Y. Public Officers Law, s.g. 1952).

The purpose and meaning of this statute are perfectly clear. It
provides for various contingencies in the event of a vacancy in a
state office. If the General Court of Massachusetts decides that in-
adequacies in statutes establishing the continuity of state govern-
ment be eliminated, this detailed law would be a good model.

CHAPTER IV. CONTINUITY FOR MASSACHUSETTS
ATTORNEY GENERAL AND TREASURER

Arguments for Continuity for Attorney General and Treasurer
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It has already been made clear that statutory continuity of
powers is surely lacking in the office of the state attorney general
and possibly lacking with respect to the state treasurer. The strong
arguments for continuity in these offices are indicated below.

Attorney General. The attorney general is the chief law enforce-
ment officer of the Commonwealth, and is the central figure in all
litigation in which it is involved. Originally the Crown’s attorney
in colonial days, the attorney general of Massachusetts has com-
mon law powers which, though infrequently exercised, clothe him
with a robe of authority unparalleled in most states.

The Massachusetts attorney general may:
1. Initiate criminal proceedings independently of a district

attorney.
2. Intervene in criminal proceedings initiated by a district

attorney.
3. Supersede a district attorney, and
4. Supervise the activities of district attorneys. (Council of

State Governments, The Attorney General and Law Enforce-
ment, 1950.)

In addition, the attorney general or his assistants must represent
state officials, render legal opinions, collect monies due the Com-
monwealth and in other ways serve the Commonwealth and the
public. (G.L. c. 12, ss. 3, 4, 7-10.) Furthermore, he is, by statute,
a member of various boards. On one of them he must give his
personal approval of emergency borrowing by municipalities
(c. 44, s. 8).

In view of these broad powers and duties of the Massachusetts
attorney general a vacancy in that position halts important under-
takings involving the Commonwealth, municipalities, industry and
private citizens. Students of government stress that such a cessa-
tion of the affairs of government should not be tolerated, and
should be prevented by proper continuity provisions for the office.

State Treasurer. The state treasurer also has impressive powers
and duties. Thus, he

1. Serves as repository of federal and state funds.
2. Invests state funds.
3. May assign or discharge bonds, mortgages and other securi-

ties.
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c. 10, ss. 15-17A; c. 29, ss. 34-37).
The state treasurer must personally sign all notes for money bor-

rowed by the Commonwealth in anticipation of receipts (G.L. c. 29,
s. 48). He is required by statute to serve on important boards, in-
cluding the chairmanship, for instance, of the State Retirement
Board, whose deliberations vitally concern 150,000 state and local
employees, plus thousands of retired employees (G.L. c. 10, s. 18).

Although the attorney general may delegate most, if not all, of
his powers and duties to assistants, and the treasurer may do like-
wise in regard to his deputies, such powers and authority stem from
the principal, and cease to exist when his office is vacated.

As previously pointed out, the wording of the statutes might be
construed as creating continuity in case of a vacancy in the office
of treasurer, but the language used raises strong doubts as to
whether such a contingency is provided for. It is generally agreed
that an extended vacancy in either of these two offices could have
undesirable results for the Commonwealth.
Arguments Against Continuity in Offices of
Attorney General and Treasurer

Opponents of change in present procedure are inclined to the be-
lief that the failure of the Legislature over a century ago to pro-
vide continuity in the two important offices of attorney general and
treasurer was deliberate and based on sound principle. They em-
phasize that the work of the other constitutional officials ■— the sec-
retary and the auditor is more or less ministerial in character,
can easily be performed by subordinates, and does not have so per-
sonal and vigorous an impact upon the every day lives of so many
people. They feel that previous Legislatures have been properly
reluctant to endow subordinates of the attorney general and treas-
urer even temporarily with the immense powers and duties of their
offices if a vacancy occurs. The responsibilities of the offices, they
feel, should pass on only to legally qualified successors, selected by
the people or their representatives.

These supporters of the status quo deny that any appreciable
harm was done to the state by the suspension of continuity result-
ing from the recent death of the Attorney General, Hon. George
Fingold. Postponement of various legal actions undoubtedly was

4. May sell real estate acquired by the Commonwealth. (G.L.
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necessary, but they doubt even one instance of injury to the Com-
monwealth or to any individual during the eleven-day period which
elapsed before a successor was elected.

They point out that there have been several vacancies over the
years in the offices of both the attorney general and that of the
treasurer, and all were filled expeditiously and without clamor
about continuity. Thus, five attorneys general have resigned from
office in the past, the latest in 1928. Periods as long as eight days
elapsed before election of successors.

Seven treasurers have resigned from office since 1780, the last in
1952. The longest elapsed period before a successor qualified was
13 days.

If it was not deemed necessary to provide continuity after these
incidents, opponents of change doubt the need for any new law. It
is true that the two offices have grown in power, authority, duties
and influence. But all the more reason, goes the argument, why
these great powers should not be delegated to a subordinate in
whose choice the electorate took no part.

Scope of the Problem
This report has been limited, to this point, to a discussion of

what might be called normal succession in office and continuity of
government. In that sense, the directive of the General Court
ordering this study has already been complied with. Nevertheless,
this report would be incomplete without at least brief treatment of
the subject of continuity of government under abnormal conditions.

These abnormal conditions do not include natural disasters in
connection with which the disruption of government services would
be substantially alleviated by present procedure for orderly succes-
sion and continuity. The possibility of enemy nuclear attack, how-
ever, presents problems of such magnitude as to warrant the urgent
serious consideration of all thinking citizens.

Nuclear war heads, delivered by missile, airplane or submarine,
can wreak such havoc as to be almost beyond comprehension. It
is estimated by experts that an all-out nuclear attack would quickly
wipe out of existence at least 50-60 million Americans, or one-third
of the population of the United States.

CHAPTER V. NUCLEAR ATTACK CONTINUITY PROBLEMS
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Since nuclear missiles are enormously expensive, it is logical to
assume that these weapons will not be wasted on non-industrial
and non-populous areas. The brunt of an attack would, therefore,
undoubtedly be directed against states like New York, Illinois,
Pennsylvania, New Jersey, Ohio, Michigan, California and Mas-
sachusetts. In that case, it is very likely that the fatalities for
these states could reach the fantastic ratio of three-fourths of their
total population men, women and children.

It is believed that an all-out nuclear attack on Massachusetts
might kill over three million people!

Other state capitals are for the most part centers of gov-
ernment activity alone. Boston is not only the center of both state
and metropolitan government, it is also the heart of American
electronics, a leading port and a most important seat of scientific
research. Given these and other conditions it may be safely as-
sumed that the greater Boston area would be a prime target for
enemy nuclear war heads.

As a result of nuclear attack the entire state government of
Massachusetts, including executive, legislative and judicial depart-
ments could be obliterated; the whole city, including the state
capitol building could be destroyed.

In that appalling picture of loss of life and treasure, this report
is concerned with continuity of government.
Present Continuity Policies Inadequate

Obviously, present succession laws which are based on occasional
deaths or resignations, are absolutely inadequate in time of nuclear
warfare. How can a joint session of Senate and House of Represen-
tatives meet to elect a successor to a deceased attorney general
when, in fact, there simply isn’t a legislature? How can a governor
make an interim appointment if there is no governor and no suc-
cessor? How can government function at all, without a governor,
without a legislature, without department heads, without a capitol
building, without a capital city?
Proposals of Federal Civil Defense Agency

In an effort to answer these questions, the United States Office
of Civil and Defense Mobilization a few months ago published a list
of recommendations which have been officially approved by the
United States Conference of Governors, the United States Confer-
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ence of Mayors, the American Municipal Association and the Na-
tional Association of County Officials. The proposals are incor-
porated in the program of state legislation suggested for 1959 by
the Council of State Governments.

The recommendations do not pretend to solve all the tremendous
problems which will result from nuclear attack. They do not touch
upon the many dead and the disposition of their bodies; upon the
millions more requiring hospital and medical attention; upon the
chaos in financial, banking, transportation and other areas; upon
the loss of homes, food, heat, light, transportation and other essen-
tial services and the like. The federal recommendations do seek to
serve four major objectives:

1. Establishment of emergency lines of succession for top gov-
ernment executives, legislators, the judiciary and other key per-
sonnel.

2. Preservation of essential records.
3. Establishment of emergency locations for government opera-

tions; and
4. Full use of government personnel and facilities for emergency

purposes.
This brief report cannot discuss in detail all the suggestions,

recommendations and legislation proposed by the United States
Office of Civil and Defense Mobilization which are made sufficiently
broad to serve as a useful guide for all states. Much of the material
is extraneous too for individual states. Much of it deals with sub-
jects such as safeguarding records and relocating state capitals
which are beyond the scope of this study. Finally, constitutional
amendments would be required to apply many of the proposals,
and constitutional amendment is too long and laborious a process
in Massachusetts to meet the quick action called for after a nuclear
attack.
Succession in Office

Federal suggestions as to succession in office and continuity of
government are simple. They propose that a list of from three to
seven persons be designated for every key government post, and
that these persons, in the order named, be required to take over
the duties of an incumbent who is unavailable as the result of
enemy attack. The stand-by list would be prepared and submitted
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by each officeholder, or by some appropriate person or agency, such
as (1) the governor, (2) the political party of the incumbent for
the district concerned, and (3) the Bar Association in the case of
judges, etc.

Federal authorities urge that the lists of stand-by officials be re-
viewed periodically to assure the availability of at least three suc-
cessors at all times. The stand-by would exercise authority only
until the incumbent or someone higher on the list becomes avail-
able, and then only until the vacancy is filled in accordance with
normal constitutional or statutory procedure.
Need for Constitutional Amendment

Many of the recommendations in the Federal Civil Defense mem-
orandum clearly require constitutional amendment in Massachu-
setts and other states. Legal authorities who have been questioned
are of the opinion that the suggested steps to provide for continuity
of government would clearly compel constitutional amendment.

In most jurisdictions such amendments are much easier of
achievement than in Massachusetts. Here, affirmative action by
two successive and separately elected General Courts is necessary,
followed by favorable vote of the people at the next state election.
A minimum of four years usually elapses, therefore, between initia-
tion and final action on an amendment in this Commonwealth. The
time required for constitutional amendment can be substantially
reduced by action of a constitutional convention and subsequent
popular referedum. However, conventions are such a rarity that
there has been only one during the past century.

Massachusetts Civil Defense authorities have presented a peti-
tion to the 1959 session of the General Court proposing an enabling
amendment introduced by Rep. Robert H. Quinn of Boston (House,
No. 1474). This petition, patterned after the sample suggested by
the federal authorities, will be found in the appendix to this report.
The proposed constitutional amendment would authorize the Gen-
eral Court to provide for quick, temporary succession in public
offices, and to take “such other measures” as are needed to insure
continuity of state and local government.
Progress Elsewhere of Federal Civil Defense P7'oposals

Federal Government. The suggestions and recommendations of
the United States Office of Civil and Defense Mobilization are in-
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corporated in a volume entitled “Continuity of Government, Sug-
gested State Legislation — 1959.” As the title indicates, the docu-
ment is concerned with state, not federal action. No comparable
material has been issued in the federal area, but federal civil de-
fense authorities are discussing the problem with representatives
of the executive, legislative and judicial departments of the United
States government. They hope to announce very shortly an agreed
upon course of action for federal authorities.

Other States. The advance copies of the federal civil defense
agency recommendations were not printed until late 1958, and the
final edited volumes did not appear until January of 1959. They
have spurred fast state and local reactions, possibly because of the
findings having been previously approved by governors, mayors,
county officials and the Council of State Governments. The recital
below of affirmative state action will probably be outdated before
this report is in print.

With only five exceptions, every state has taken or is taking
action in this area. Four of these five states are not holding regular
legislative sessions in 1959. (Kentucky, Louisiana, Mississippi, Vir-
ginia). The continuity plans of these states and of Ohio are un-
known.

Three states recently voted overwhelmingly (on Nov. 4, 1958) in
favor of enabling constitutional amendments, — (1) California:
1,859,544 to 548,000; (2) Nebraska: 243,000 to 65,000; and (3)
South Dakota: 120,000 to 59,000.

In fifteen other states, enabling legislation to permit constitu-
tional amendments is now being considered (Colorado, Connecticut,
Georgia, Idaho, Indiana, Kansas, Maryland, Massachusetts, Mich-
igan, Minnesota, Montana, New Hampshire, Utah, Vermont,
Wyoming).

In all instances the enabling legislation and constitutional amend-
ments referred to are quite uniform. They are general in purpose,
quite similar to the proposed Massachusetts legislation (H. 1474).
They recognize the existence of an emergency, the need for con-
stitutional amendment, and allow the legislatures to enact the
supplemental legislation recommended by civil defense authorities,
such as “An Act Concerning Emergency Interim Executive and
Judicial Succession,” “An Act Concerning Emergency Interim
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Legislative Succession,” “An Act Concerning Emergency Location
of State Government,” etc. The above are actual titles of bills now
under consideration by the Connecticut General Assembly.

In five states, studies have been completed and enabling legisla-
tion is being prepared. (Arkansas, Colorado, lowa, Oklahoma and
Texas).

In the many remaining states considering this question, studies
have been or are being made by legislative research councils, legis-
lative commissions, citizens’ commissions, attorneys general and
the judiciary.

And in each instance, the legislation which has been passed and
the legislation proposed, is closely patterned after the recommenda-
tions of the federal civil defense agency proposals, often reflecting
them word for word.
Alternatives in Lieu of Proposed Continuity

Governor’s Emergency Powers. In 1917, Massachusetts was the
first state to grant emergency war powers to the Governor of the
Commonwealth. Again, in 1941, similar powers were granted
(Acts of 1941, c. 719). The authority thus vested in the governor
was all-inclusive. However, on neither occasion could the legisla-
ture foresee the wholesale slaughter and destruction to be antici-
pated from an enemy nuclear attack. The possibility of govern-
ment without a governor and legislature, of administration with-
out administrators, of courts without judges, of barren, rubble
strewn cities was not even contemplated. It is doubtful whether
a grant of emergency powers to a governor could adequately solve
the contingencies created by a nuclear attack.

Civil Defense Agency. The Massachusetts Civil Defense Agency
was created in 1950 for “the purpose of minimizing and repairing
injury and damage resulting from disasters caused by attack, sabo-
tage or other hostile action .. ..

” (Acts of 1950, c. 639). The sep-
arate statutory powers given that Agency, under this act, especially
when combined with the concurrent powers granted the Governor
in the same act, are exhaustive and impressive. Nevertheless, the
Civil Defense Agency and the similar state agencies throughout the
country were not designed to replace civil government. In recog-
nition of this fact the parent federal Civil Defense Agency, the
0.C.D.M., has compiled and recommended all the legislation rela-
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live to continuity of government described in this report.
Martial Law. Unless adequate advance provision is made for

continuity of government in case of nuclear attack, the only prac-
tical alternative is martial law. Neither military nor civil authori-
ties look forward with any enthusiasm to such a contingency. At
Congressional hearings, the military have admitted their inability
to cope with the dread holocaust anticipated in case of nuclear at-
tack (1957 Hearings on H.R. 2125 and 1958 Hearings on Atomic
Shelter Tests, and Reorganization Plan No. 1 of 1958). They
claim (1) insufficient personnel, (2) inadequate training of per-
sonnel, and (3) too many other important duties.

Extensive experience with martial law in Hawaii during World
War II demonstrated once more the great antipathy of Americans
and the American way of life towards military assumption of the
reins of government. The suspension and abrogation of civil rights
and legal safeguards in Hawaii did not constitute a happy episode
in United States history. Undesirable and unwanted on all sides,
martial law, at best, is only a temporary, makeshift expedient.
Defenses Against Nuclear Attack

When an unfriendly nation exploded an experimental atom bomb
in 1949, American military authorities were forced to revise their
planning against possible enemy attack.

Up to that time all plans had been predicated upon sufficient
warning of attack being available. For that purpose a string of
“Distant Early Warning” (the so-called D.E.W.) radar stations had
been constructed with Canada’s cooperation along the entire frozen
northern vastnesses of the North American continent. It was be-
lieved that with this D.E.W. system, supplemented by similar ship
installations along our coasts, several hours warning of any im-
pending attack by enemy bombers could be given to target areas in
the United States. This advance warning would, in turn, make
possible a general mass exodus from congested industrial regions
to areas of comparative safety.

This plan, although supported by military strategists and federal
civil defense authorities, never achieved general acceptance, prob-
ably because of instinctive realization that it was totally unrealistic.
Subsequent events have justified that negative reaction. In any
event, the advent of the hydrogen bomb and the long range missile
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as its carrier have made dispersal of the population wholly inade-
quate, at least as a single defense.
Dispersal Difficulties

If all the inhabitants of the Boston metropolitan area tried to
depart at the same time, very few would get beyond the outskirts
of Boston proper. There would quickly develop the worst impen-
etrable traffic jam in history. Beyond that, the deadly hazards
from atomic fallout would subject the exposed evacuees to very
great danger. And, finally, the suddenness of nuclear attacks from
concealed long range missile bases would mean that the population
would be fortunate to receive a few minutes warning, instead of
the few hours formerly hoped for.

Of course dispersal is not being ruled out entirely to assist in
defense. It is possible that some cities, for one reason or another,
would not be made prime targets. Obviously, once warned by at-
tack elsewhere those cities not attacked might gain sufficient time
to evacuate substantial portions of their populations to the hinter-
land. This advantage would be particularly true of urban areas
in the mid-west and south where there is plenty of space for tem-
porary migration.

However, for the congested northeastern section of the country,
there seems to be general agreement that dispersal must be dis-
carded as a realistic defense to nuclear attack.
Bomb Shelters for Defense

The hydrogen bomb kills in wholesale fashion by blast, heat, and
nuclear radiation, entirely aside from indirect reactions such as
deaths due to falling structures, fire, and the like. Thus, a 10
megaton nuclear bomb which is the equivalent of 10 million tons
of T.N.T., would probably destroy all life within a three mile radius
and most life within a six mile radius (even larger bombs are in
the planning stage). Practically all structures in a six mile radius
would be levelled. And there would be many additional deaths
and substantial property damage from blast, fire and other causes,
within a radius of 15-20 miles.

Horrible as would be such destruction, it constitutes only the
immediate effect. Subsequently, in rapidly decreasing danger
ratio, for a period of up to two weeks, a fallout of radio-active
matter from the now familiar mushroom-like clouds would be fatal
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to all human life in certain areas and could remain dangerous for
longer periods until surfaces were decontaminated. The degree of
radiation and danger in any given area would depend to a consid-
erable degree upon wind currents.

For protection from all these horrors and dangers blast, heat,
radiation, fire, and fallout the underground shelter offers con-
siderable protection. It is said that a properly constructed shelter
only a relatively short distance from a hit could provide safety.

With shelters available, many lives could be saved even without
a general warning of an impending nuclear missile attack. Those
in areas adjacent to bombed targets would be given time to reach
their shelters. And those in the bombed areas who survived the
first blast, might have sufficient time to make their way to shelters
before the fallout became effective.

The foregoing summary is based on testimony presented at re-
cent hearings of the Subcommittee of the Committee on Govern-
ment Operations, House of Representatives, 84th Congress, Second
Session, and in such texts as “The Effects of Nuclear Weapons,”
which was published by the United States Atomic Energy Commis-
sion in 1957. It should be indicated that a public controversy has
been under way between two groups of eminent scientists as to
severity of the effects on human beings of fallout from nuclear
testing. The major difference is whether it will or will not affect
the chromosomes and genes and so hinder the human reproductive
process as to endanger the future of the human race on a big scale.
It is extremely unlikely that the heavy fallout resulting from
nuclear attack could have any other effect beyond that of multi-
plying many times the danger to the human reproductive system.
Finances Only Obstacle to Shelters

In view of the impressive evidence that underground shelters
comprise the safest and most effective answer to nuclear attack,
much criticism has been voiced over the lack of progress by fed-
eral, state and local governments in starting construction programs.
One reason is, of course, the expense involved. Shelters, in addi-
tion to the requirement of sound physical construction, must be
provided with food, water, sleeping quarters, air-conditioning,
light, heat, sanitation and means of communication. They are be-
yond the means of the ordinary citizen, yet government agencies
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shy away from the subject.
Estimates of shelter costs vary widely. At the Congressional

hearings previously referred to, it was reported that a shelter de-
signed for fallout protection, primarily, can be constructed at a
cost of approximately $l5O per person. More complete protection
could be obtained at the cost of $5OO-$BOO per person for a shelter
designed to offer protection against both blast and heat, in addi-
tion to radiation fallout.

Thus, cost of protection for a million people in this metropolitan
area would range from about $150,000,000 for “fallout” shelters
alone, up to a maximum of $800,000,000 for more adequate shelters
protecting against both blast and fallout. These figures represent
expense for brand new construction. The costs of similar facilities
in plans for new buildings would undoubtedly be much lower.

Much federal aid is necessary if this program is to make real
progress. Of immediate concern in this connection is the question
whether such aid will become available to assist in decisions as to
the nature and scope of good shelter facilities in new state struc-
tures such as the proposed new state office building.

Boston, according to many scientists and engineers, is in an ad-
mirable position to commence a sound program for underground
shelters. With plans now under way for such structures as a new
federal building, a new state office building, a new city hall, the
new Prudential center, the new West End and New York streets
developments, and the new underground garage, blue prints for
shelters in those structures could be incorporated at costs far below
that of similar shelters designed after their erection.

These same scientists and engineers urge immediate adoption of a
twofold program, (1) requiring the inclusion of underground
shelters in the construction plans of every public building, federal,
state and local; and (2) the devising of some arrangement whereby
private construction plans would incorporate similar features.

The prompt initiation of such a program, they point out, might
well obviate the necessity of constitutional amendments for the
purpose of providing continuity of government. It is even sug-
gested that a chain of such shelters throughout all congested, in-
dustrial areas in the United States could prove a deterrent to enemy
nuclear attack.
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(House, No. 1474 of 1959)
“A majority of all the members elected to the Senate and House

of Representatives, in joint session, hereby declares it to be ex-
pedient to alter the Constitution by the adoption of the following
Article of Amendment, to the end that it may become a part of
the Constitution (if similarly agreed to in a joint session of the
next General Court and approved by the people at the state elec-
tion next following):

The general court, in order to insure continuity of the govern-
ment of the commonwealth and the governments of its political
subdivisions in periods of emergency resulting from disaster caused
by enemy attack, shall have full power and authority to provide for
prompt and temporary succession to the powers and duties of public
offices, of whatever nature and whether filled by election or ap-
pointment, the incumbents of which may become unavailable for
carrying on the powers and duties of such offices, and to adopt such
other measures as may be necessary and proper for insuring con-
tinuity of the government of the commonwealth and the govern-
ments of its political subdivisions. In the exercise of the powers
hereby conferred the general court shall in all respects conform to
the requirements of this constitution except to the extent in the
judgment of the legislature so to do would be impracticable or
would result in undue delay.”

APPENDIX

PROPOSED CONSTITUTIONAL AMENDMENT FOR
CONTINUITY OF GOVERNMENT

ARTICLE OF AMENDMENT
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