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REPORT OF THE SPECIAL COMMITTEE ON ELECTIONS ON
THE PETITION OF JOHN F. MELIA AND OTHERS THAT
SAID JOHN F. MELIA BE DECLARED ELECTED AND
SEATED AS THE DULY ELECTED SENATOR FROM THE
MIDDLESEX AND SUFFOLK DISTRICT (SENATE, NO.
472).

The undersigned, being the special Committee on Elections to
whom was referred the petition of John F. Melia, praying that he
be declared the duly elected Senator for the Middlesex-Suffolk
district at the election held on November 4, 1958, submit the fol-
lowing report:

The Committee held public hearings on ten days. The petitioner
was represented by JosephP. Graham, Esq., and Charles H. McGlue,
Esq., and the sitting member by Roger Allan Moore, Esq. James
W. Kelleher, Esq. served as counsel to the Committee. The parties
were in constant, or frequent attendance.

No restriction was placed upon the reception of evidence offered
by either party. The Committee heard ten witnesses and received
three hundred five exhibits. In addition counsel for the parties, in
the presence of counsel for the commission, counted the unused
ballots, and examined the applications and envelopes relating to
absentee ballots. Some of these were later introduced in evidence
and marked as exhibits.

The final returns of the election of November 4, 1958 showed the
following count: Gibbs: 26,227; Melia: 26,131; Blanks: 2,499.
Upon the recount, which was sought by both candidates, the fol-
lowing results appeared: Gibbs: 26,300; Melia: 26,069; Blanks:
2,490. This indicated a margin of 231 votes in favor of Gibbs.
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The Committee was not requested during the hearings to recount
all ballots cast. It is conceded that the results of the recount in
Cambridge and in Boston are correct. With respect to the ballots
cast in Newton, petitioner asks that certain identified ballots be
recounted, and that certain others be eliminated altogether, irre-
spective of markings.

Exhibits 1-115 consist of individual ballots said by petitioner
(and in a few cases by the sitting member), to have been wrongly
counted. We have carefully examined these ballots. In eighteen
cases no mark appeared next the name of Gibbs or Melia, but a
mark did appear in the box opposite the space provided for a write-
in-candidate. Clearly these were properly counted Blank. In a
large number of cases counsel for petitioner argued that after the
ballot had originally been marked for Melia an additional X was
placed next Gibbs’ name by another hand. We find no evidence to
support this contention and find that these ballots were properly
counted Blank. We find that five ballots were incorrectly counted.
Exhibits 29, 85 and 103, counted Blank, should be counted for
Melia. Exhibit 41, counted Blank, should be counted for Gibbs.
Exhibit 73, counted for Gibbs, should be counted Blank. So far as
Exhibits 1-115 are concerned, the result is to add 3 to the Melia
total, subtract three from Blanks, and leave Gibbs unchanged.

Petitioner makes a number of objections to the counting of cer-
tain absentee war and shut-in ballots, not based on the markings
upon the ballots.

A. In many Newton precincts the applications and ballot en-
velopes relating to absentee ballots were not returned from the
precincts in the same containers with the ballots. It is urged that
this is a violation of G.L., c. 54, Sec. 95, and that the ballots af-
fected cannot be counted. The relevant language of Sec. 95 pro-
vides that “All envelopes . . . shall be retained with the ballots
cast at the election, and preserved and destroyed in the manner

I. Objections as to the Correctness of the
Counting of certain Ballots.

11. Objections to the Counting of Absentee Ballots.
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provided by law for the retention, preservation or destruction of

official ballots.” We are not satisfied that this language requires
that the envelopes be kept in the same container with the ballots.

In any case a violation of such a requirement, committed without
fault of the voter, clearly could not have the effect of disfranchising

him. That was decided in Swift v. Registrars of Quincy, 281 Mass.

271, 283, a case in which the envelopes had disappeared and were
entirely unavailable at the recount.

B. Petitioner asserts with respect to a number of absentee
ballots that they were cast after the latest time provided by law,

and that, therefore, such ballots ought not to be counted. Such

ballots are mailed in the first instance to the City Clerk and must
be delivered by him to the respective precinct officers “within one

hour after the hour for the closing of the polls . .

.” G. L. c. 54, §94.

We find they were so delivered in the present case. Further pro-
ceedings are prescribed by G. L. c. 54, §95: “Within one hour

after the closing of the polls, and after the ballots cast have been
removed from the ballot box, the warden or his deputy in each
polling place shall open all envelopes delivered to him under the

preceding section, and shall compare the signatures on the enve-

lopes therein enclosed with the signatures on the applications at-
tached thereto, except in the case of ballots prepared under section
ninety-eight, and shall examine the postmarks, if any, and affidavits.
If the affidavits are properly executed, and if the postmarks, if
any, and affidavits, or in case the postmarks, if any, are illegible,
the affidavits, sufficiently disclose that the ballots were executed
and mailed or delivered in accordance with sections eighty-six to
one hundred and three, inclusive, and if the signatures on the affi-
davits of the voters appear to be executed by the same persons who
signed the applications, and to be the signatures of duly registered
voters who have not voted at the election, he shall make public
announcement of the names of the absent voters, open the enve-

lopes in such manner as not to destroy the affidavits thereon, take
out the ballots without unfolding them, or permitting them to be
opened or examined, and, after checking the names of the absent
voters on the voting list, shall deposit the ballots in the ballot box.
If he finds an envelope to bear an affidavit improperly executed, or

not signed by the person who signed the accompanying application,
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or if the voter whose name appears thereon is not a registered
voter or has voted in person, he shall not open the envelope, but
shall mark across the face thereof “Rejected as defective,” “Re-
jected as not a voter,” “Voted in person,” as the case may be. If
he finds an envelope to bear an affidavit executed in violation of
section ninety-two before an official who is a candidate for election
at the election, he shall not open the envelope, but shall mark across
the face thereof “Rejected as defective.” All envelopes, opened or
unopened, shall be retained with the ballots cast at the election,
and preserved and destroyed in the manner provided by law for the
retention, preservation or destruction of official ballots. The tally
sheets in use at elections shall provide in convenient form for the
recording thereon of all envelopes, as well as all accepted or rejected
ballots of absent voters.”

It is apparent that the time for casting an absentee ballot is
subject to a number of contingencies. Even if the time fixed for
closing the polls be 8:00 p.m. voters in line at the door at that time
must be permitted to vote. G. L., c. 54, §7O. Until they have voted,
and their ballots have been removed from the box, absentee ballots
cannot be cast. Furthermore a careful examination of postmarks,
applications, signatures, etc. must be made before an absentee bal-
lot is cast. Obviously the time for such casting is not precisely fixed,
and may vary widely depending on conditions at the particular
precinct, the number of absentee ballots involved, etc. We are un-
able to find that there was in this case any violation of the pro-
visions of §95. We may add that were there such a violation we
should be unable to rale that it would result in disfranchising a
voter who had done everything required of him by law.

C. Petitioner as a part of these proceedings examined, in
the presence of counsel for the sitting member and counsel for the
Committee, applications, envelopes and other material relating to
absentee, war and physical disability ballots. As a result of this
examination he introduced such material in evidence with respect
to some 68 persons who had voted in absentia. None of the ballots
of persons whose vote is now questioned on the ground of defective
applications on envelopes were challenged at the time the ballots
were cast. G. L., c. 54, Sec. 96.

The defects urged by petitioner are of several types. In many
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cases it is objected that the person taking the oath of the absent
voter does not appear to be a notary public, or, in the case of out-
of-state officials, does not appear to be an officer, authorized by the
law of the particular state to take oaths. This is an objection which
in our view it is essential to raise by individual challenge. It may
involve disputed questions of fact and ought to be called specifically
to the attention of the election officers before the ballot is cast.
No evidence was presented to the Committee with respect to the
capacity or lack of capacity of the persons attesting the envelopes
now in question.

In certain cases the defects were more serious. In three cases
the ballot envelope was not signed by the voter. In seven additional
cases no jurat of the voter appears upon the ballot envelope. In five
additional cases involving regular absentee ballots, the ballot enve-
lope bears a Newton postmark. We have quoted above the terms
of G. L. c. 54, Sec. 95, which sets forth in detail the duties of the
warden in regard to absentee ballots. It is clear, in view of that
statute, that in the fifteen cases now being discussed, the ballot
envelopes should never have been opened, and should have been
marked “rejected”. Had the corresponding ballots been challenged
under G. L. c. 54, Sec. 96, it would now be possible to identify them,
determine for whom they were counted and rectify the count
accordingly.

As the matter stands it is impossible on the record before us to
determine for whom the fifteen ballots in question were cast. It is
suggested by the petitioners that these ballots should be rejected,
and charged against the respective candidates in proportion to the
counts of the valid absentee ballots for each candidate. We are
unable to accept this suggestion. In the first place, the record
made by the petitioner does not give us a complete count of the
absentee ballots. There is no evidence, for example, with respect
to the count of absentee ballots in Newton in Ward 1, Precincts
1, 2, 3; Ward 2, Precinct 5; Ward 4, Precinct 2, 3, 4; and Ward 5,
Precinct 7. Even if a complete record of the count of valid absentee
ballots were present we should be compelled to reject this sug-
gestion as being completely arbitrary.

We have not been requested by petitioners to summon as wit-
nesses any of the absentee voters here involved, and, therefore,
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need not pass upon the question whether, in a proper case such
persons might be interrogated as to the manner in which their
ballots were marked. (See: Mcßobbie v. Registrars of voters of
Ipswich, 322 Mass. 530). Such summons and interrogation obvi-
ously ought not be resorted to except in an extreme case where
the ballots were cast by persons who were clearly not qualified,
and where the result of the election depended upon such ballots.
Neither of these conditions are present in this case. In the circum-
stances, while it is clear that the fifteen ballots in question ought
not to have been received, we were unable to determine the candi-
dates for which those ballots were cast.

We have now considered all the evidence presented by petitioner
which would enable us to revise the count made by the Registrars
of Voters. As we have found above, as result of careful examination
of Exhibits 1-115, that count should be revised to add three to the
total for Melia, to subtract three from the total for blanks, and to
leave the count for Gibbs unchanged so that the final count should
be:

Gibbs: 26,300;
Melia: 26,072;
Blanks: 2,487.

As we have found above, it is impossible for us to rectify the count
on the basis of evidence with respect to absentee ballots. It is
proper, however, to indicate that the absentee ballots are not de-
cisive in this case. If we should eliminate from the count every
one of the sixty-eight absentee ballots with respect to which testi-
mony has been offered by petitioner, and if we should further
assume without any evidence whatsoever, that all of these ballots
were cast for the sitting member, the result would be to subtract
sixty-eight votes from the Gibbs total and to add sixty-eight votes
to the Melia total. If this were to be done, the final total would be
as follows:

Gibbs: 26,232;
Melia: 26,140;
Blanks: 2,487.

We have now summarized the relevant evidence offered by the
petitioner. On the basis of that evidence, we recommend that the
petitioner be given leave to withdraw.
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As we have said above, no restriction whatsoever was placed
upon counsel for petitioner, or upon counsel for the sitting member
in the introduction of evidence. The petitioner has introduced evi-
dence which indicates that in various ways, and on numerous oc-
casions, the election officers of the City of Newton failed to comply
strictly with the technical provisions of the election laws, G. L.
c. 54.

Two things are to be observed about this evidence. First, it does
not enable us to further recount any particular ballots. The thrust
of the evidence is, that because of violations of law by election
officials large numbers of ballots should be thrown out en bloc. The
result of adopting this suggestion would be to disfranchise large
numbers of voters who shared in no way in the alleged violations
of the statutes. The second consideration to be borne in mind is
that under the long and uniform interpretation given to our elec-
tion statutes by the Supreme Judicial Court the results of an
election are not to be voided, and voters disfranchised, on the
ground merely that violations of particular election statutes have
occurred. Under the decisions of that court it is necessary to show
fraud in addition to violations of the statutes'.

In our view, therefore, the remaining evidence offered by the
petitioner is not strictly relevant. It does tend to establish that
violations of the election laws did occur, but that in itself is not
enough. We have carefully considered all of the evidence of this
case, and we find no evidence of fraud on the part of any person
in connection with this election.

We shall discuss certain violations of the election laws which the
petitioner has established, although it is not our primary function
to serve as a supervisory body over municipal election officials. It
was established to our satisfaction that in certain precincts the
original count of the votes was conducted by two persons, one Re-
publican, one Democratic without compliance with G. L. c. 54,
Sec. 105, which requires that those two persons be watched by two
other persons of opposite parties. There was also in many precincts
of Newton a failure to comply with the requirements of the statute
in regard to the sealing and return of the ballots after the election
in that the requisite number of election officers did not seal the

111. Other Matters Raised by Petitioner.
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containers holding the used and unused ballots. In a number of
cases the precinct record books were not complete and adequate,
and did not show all the information which they ought to show.
We have already discussed at some length violations of the ab-
sentee ballot law which undoubtedly occurred. In Ward 5, Precinct
3, the original count of the ballots was not completed until about
8:00 o’clock in the morning. It was attended by some disorder, and
we are satisfied that the count took an inordinate length of time
and was not conducted with efficiency and dispatch which ought
to be found.

We have carefully considered these breaches of statute which
have been called to our attention by the petitioner. There are many
of them and they are serious. The statutes violated are important
and integral parts of our election laws which exist to guarantee the
integrity of the electoral process. Those charged with the sworn
duty of administering these statutes must carry out that duty. It
was not in many cases carried out in Newton in this election. The
petitioner has performed a valuable public service in bringing these
breaches of sworn duty to the attention of this committee, the
Senate and the public.

Nevertheless, we find, after careful consideration, that there
is no evidence of fraud by any person. We find that the results of
the election were not affected by such violations. It is unquestion-
ably true that carelessness was shown on the part of the election
officials in many precincts in sealing up the used and unused ballots
after the election. Since the time of the election, we find, however,
that all such ballots have been in a locked room in the basement
of Newton City Hall, the keys being in the possession of the City
Clerk, and counsel for petitioner, neither being able to open the
room without the other. Nothing in the evidence suggests that
any of the ballots or other material required by law to be preserved
has not been fully available to your committee and to counsel for
both parties. We do not have here a case like Swift v. Registrars
of Milton, 281 Mass. 264, where over 1500 ballots had been inad-
vertently destroyed.

Since we are unable to find that fraud was committed by any
person we rule that the large mass of evidence offered by petitioner
with respect to violations of the election statutes does not make
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out his case. In this ruling we follow the interpretation of election
statutes which has uniformly been placed upon them by the Su-
preme Judicial Court of Massachusetts. That interpretation is set
forth at some length in the case of Swift v. Registrars of Quincy,
281 Mass. Page 271, 276-277:

“.
.

. In almost every section of our present election law the word
‘shall’ is used. Manifestly, it could not have been intended that non-
compliance with any one of these provisions should invalidate an
election. . . . The cardinal rule to be followed by election officers and
courts in election matters is to ascertain the intent of the voter as
disclosed by the official ballot actually cast and to give effect to that
intent by counting the ballot; but, if that intent cannot be satisfacto-
rily ascertained, then to reject the ballot. The intention of the voter
must be given effect unless in contravention of some essential mandate
of the law. The right to vote is a sacred privilege guaranteed by the
Constitution to those lawfully qualified. Every rational intendment is
to be made in favor of the rightful exercise of the franchise. That prin-
ciple pervades and dominates all our decisions and harmonizes them
all. The design and purpose of election laws have been stated in nu-
merous decisions. It was said by Mr. Justice Hammond, speaking for the
court in Blackmer v. Hildreth, 181 Mass. 29, at page 31: ‘As stated by
Andrews, C.J., in People v. Wood, 148 N. Y. 142, 147, “The object of
elections is to ascertain the popular will and not to thwart it. The
object of election laws is to secure the rights of duly qualified electors
and not to defeat them.” This must be borne in mind in the construc-
tion of such statutes, and the presumption is that they are enacted to
prevent fraud and to secure freedom of choice, and not by technical
obstructions to make the right of voting insecure.’ ”

For the reasons above set forth we recommend that the petitioner
be given leave to withdraw.

MAURICE A. DONAHUE, Chairman
FRANCIS X. McCANN.
WILLIAM C. MADDEN.
CHARLES W. HEDGES.
HAROLD R. LUNDGREN.








