
Executive Department, Boston, May 25, 1923.

To the Honorable Senate and House of Representatives.
I am returning herewith, without my approval, House

Bill Xo. 1046, entitled “An Act Authorizing the City of
Holyoke to pay a Sum of Money to the Widow of Thomas
E. Powers.”

I am advised by the Attorney General that the bill, if
enacted, would be unconstitutional.

In enclose herewith the opinion rendered to me by the
Attornev General.

CHANNING H. COX.

SENATE No. 410

Che Commontoealth of Massachusetts.
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Department of the Attorney General
Boston, May 25, 1923.

His Excellency Channing H. Cox, Governor of the Commonwealth.
Sir: You have submitted to me for examination and re-

port House Bill No. 1406, entitled “An Act authorizing the
city of Holyoke to pay a sum of money to the widow of
Thomas E. Powers,” which is as follows:

Section 1. The city of Holyoke is hereby authorized to pay to
the widow of Thomas E. Powers, a former patrolman in its police
department, the balance of the salary to which he would have been
entitled if he had continued in the service of the city for the balance
of the year.

Section 2. This act shall take effect upon its acceptance by vote
of the city council of said city, in accordance with the provisions of
its charter; provided, that such acceptance occurs prior to December
thirty-first in the current year.

On March 3, 1923, at the request of the Committee on
Cities of the House of Representatives, I rendered an opinion
on House Bill No. 1046, which at that time contained,merely
the provisions of section 1 of the bill in its present form, and
in that opinion I advised them that the bill, if enacted,
would be unconstitutional. That opinion of course would
not be affected by the amendment by which section 2 was
added.

The reasons for my opinion I stated as follows

C&e Commontoealtl) of 6©assacbusetts.

The question presented is whether the payment contemplated in
the bill is one for a public or a private purpose. If the purpose be
private rather than public, it is beyond the power of the Legislature
to authorize such a payment by a city or town. Mead v. Acton, 139
Mass. 341; Kingman v. Brockton, 153 Mass. 255.

As was said in this connection in Whittaker v. Salem, 216 Mass.
483;'— “However meritorious the project may appear to be either in
its practical or ethical or sentimental aspects, if it is in essence a gift
to an individual rather than a furthering of the public interest, money
raised by taxation cannot be appropriated for it. These principles
often have been declared respecting a great variety of subjects and
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cannot be doubted. Lowell v. Boston, 111 Mass. 454; Mead v. Acton,
139 Mass. 341; Opinion of the Justices, 204 Mass. 607; Opinion of
the Justices, 211 Mass. 624.”

House Bill No. 1046 contains no statement of any public purpose
to be furthered by the payment authorized therein. It is true that
such a payment might have some tendency to foster loyalty, and
therefore diligence, among the present members of the police force
of Holyoke, and to facilitate the further recruiting of that force, but
such a result is collateral and indirect. It cannot be said in any true
sense to constitute the essence of the gift contemplated by a bill that
authorizes a single isolated payment.

In Whittaker v. Salem, 216 Mass. 483, a school committee reap-
pointed as principal of the high school for another year one who had
been principal for several years previously, who had worked especially
hard during the previous year, had devoted his entire vacation to
installing the furnishings in a new school building, and who had as
a result become ill from overwork. At the same meeting the com-
mittee granted him leave of absence for the ensuing year upon half
pay on account of sickness. The court held the grant of half pay
void, as an unauthorized gift of public money for a private purpose.

In my opinion, there would seem even less reason for considering
the payment authorized by House Bill No. 1046 a payment for a public
purpose than existed in the Whittaker case. lam further fortified in
this opinion by two opinions recently rendered by this department:
opinion of the Attorney General to the President of the Senate, April
17, 1922; opinion of the Attorney General to the Governor, June 9,
1922. In each a question essentially similar to the present one was
considered, and an especially full review of the authorities concerned
will be found in that rendered to the Governor on June 9, 1922.”

Reference should be made to the Opinion of the Justices,
240 Mass. 616, in which a resolve “that there be allowed and
paid from the treasury of the commonwealth to Rose M.
Coolidge, widow of the late Henry D. Coolidge, clerk of the
Senate, the remainder of the salary to which he would have
been entitled had he lived and continued to serve until the
end of the current year” was held to be constitutional. The
court in that opinion said it was manifest that the payment
authorized by the resolve was a pure gratuity; that in gen-
eral the power to pay gratuities to individuals is denied to
the General Court by the Constitution; that the General
Court has the right to appropriate money in a case where it
fairly can be thought that the public good will be served by
the grant of such an unstipulated reward, but that it has
not that right where the only public advantage is such as
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may be incidental and collateral to the relief of a private
citizen; and that where the public purpose of the appropria-
tion of public money is not clear, a recital of facts and legis-
lative reasons may be necessary in order to show that the
purpose is in a true sense public, and not private. With
reference to the resolve there in question the court pointed
out that there was no declaration of legislative purpose in it.
They said, however, that the facts relative to it were matters
of common knowledge. They stated, and in effect took
judicial notice of the fact, that Henry D. Coolidge had been
clerk of the Senate of the Commonwealth continuously from
1889 until his death in February, 1922, and that he was
justly held in high esteem by reason of public service of
exceptional merit and of rare efficiency rendered during an
unusual period of time. They said that, in view of those
circumstances, it could not be held that constitutional bounds
had been overstepped.

In the bill before me there is no declaration of public
purpose, and no circumstances are apparent such as were
considered in the Opinion of the Justices, from which a public
purpose may be inferred. It is not indicated, as it is in
other acts recently passed and approved, that the deceased
was killed or died as a result of injuries received in the
public service. I find nothing in the bill from which pay-
ment of the proposed gratuity can be justified as an appro-
priation for the public welfare. In my opinion, the bill, if
enacted, would be unconstitutional.

In a recent opinion to the Committee on Cities of the
Senate, with reference to a group of bills in which House
Bill 1046 was included, I stated my opinion to be that the
bill, if enacted, would be constitutional, wrongly assuming
that the bill belonged in the class I was then considering of
payments of public funds for the benefit of relatives of
persons dying as a result of injuries received in the public
service. Since the bill seems not to belong to that class it
cannot, in my opinion, be upheld. *

Very truly yours,

JAY R. BENTON
Attorney General.


