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Department of the Attorney General.
Boston, May 13, 1932

To the Honorable Senate of the Commonwealth of Massachusetts
Sirs : The Attorney General respectfully submits

this answer to the question contained in an order adopted
on May 10, 1932, and transmitted to him on May 11,
1932, a copy of which is hereto annexed.

The question relates to the constitutionality of a pend-
ing bill (H. 1404), entitled “An Act relative to street and
other traffic improvements in connection with the con-
struction of a vehicular tunnel between Boston proper
and East Boston.” This bill amends in several par-
ticulars St. 1929, c. 297.

The question is directed specifically to the point
whether section 2 of the bill, if enacted, would alter the
contractual obligations of the city of Boston with respect
to bonds already issued under the authority of said St.
1929, c. 297, and in the hands of investors.

St. 1929, c. 297, § 8, authorizes the city of Boston to
“ issue and sell . . . bonds of the city, . . . to an amount
not exceeding sixteen million dollars” for “terms not
exceeding fifty years,” and provides for the establish-
ment of a sinking fund for the payment of said bonds.
It further provides:
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“.
. . There shall annually be paid into such fund from tolls and

charges or otherwise as hereinafter provided such sum at least as is
necessary to provide for the payment of the principal of all such bonds
at the expiration of fifty years from their respective dates; . . . Upon
and after the completion of the tunnel as aforesaid there shall also be
paid into said fund the proceeds received from any sales or leases under



SENATE No. 405. [May9

I

section four and the balance of the proceeds of any bonds previously
issued hereunder and no longerrequired for construction purposes.

All tolls, rents, percentages, compensation and other charges re-
ceived for any use of the tunnel shall be used by the treasurer of the
city only to meet the operating costs and, subject to the provisions of
section twelve, the excess in any year of such tolls and charges over
operating costs shallbe paid into said fund.”

It is provided by section 10 of said St. 1929, c. 297,
that,

“ In addition to the full credit of the city, so much of all receipts from
tolls and charges for or on account of the use of the tunnel as are re-
quired to be expended, by the provisions of this act, for the payment of
the principal and interest of the bonds issued under section eight, as
and when the same become due and payable, are hereby pledged to
such payment; and said provisions are hereby declared to constitute
contracts between the city and the holders of said bonds within the
meaning of section ten of Article I of the constitution of the United
States, and a recital thereof shall appear on the face of said bonds.”

Section 2 of House Bill 1404 provides for the issuance
of $3,000,000 additional bonds for terms not exceeding
thirty years and that the sinking fund provision of St.
1929, c. 297, § 8, shall also apply to such additional bonds.
The effect of this change is to lessen the security of the
bond holders who purchased and hold bonds of the
original $16,000,000 issue, and to that extent impairs the
contract rights of the holders of said bonds. Contract
rights have vested in said bond holders and the Legislature
has no power to alter such contract rights to the detri-
ment of those who dealt with the city of Boston upon the
faith of the authority granted by the Legislature to that
city. To prevent such character of injustices was one of
the reasons that U. S. Const., art. I, § 10, cl. 1, denied to
the States the power of impairing the obligations of legal
contracts. The Brooklyn Park Com. v. Anderson, 45 N. Y.
234, cited with approval in Mount Pleasant v. Beckwith,
100 U. S. 514, 533; Herbert v. New Orleans, 215 U. S.
170; St. Louis Trust Co. et al. v. Franklin-American
Trust Co., 52 Fed. (2d) 431.
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I accordingly must answer your question in the nega-
tive, but am of the opinion that, with appropriate amend-
ments, the said bill will, if enacted into law, be constitu-
tional.

Very truly yours,

JOSEPH E. WARNER,
Attorney General.
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