
To the Honorable Senate and House of Representativ

I am returning herewith without my approval Senate
Bill No. 517, entitled “An Act making uniform certain
phases of the laws with reference to the risk of loss after
a contract to sell real estate.”

The bill, in substance, declares that, unless a written
agreement to buy or sell real estate otherwise provides,
certain rights and obligations are attached to such an
agreement, to the effect that such a contract terminates
by a taking of the property by eminent domain, or by its
destruction, or material damage without fault of the pur-
chaser, if such taking, destruction or damage occurs
before title or possession is taken by the vendee; but if
such title or possession is taken after such taking, de-
struction or damage, then the purchaser is bound to per-
form his agreement, and is neither relieved from paying
the purchase price nor entitled to recover any deposit that
he might have made.

In so far as the act provides that the one having the
title shall bear the loss, there can be no objection to such a
law, but its extension so as to make the one in possession
liable for a loss or a taking occurring while he is in posses-
sion and before he has secured the title is inequitable and
unjust.

Ordinarily, the destruction of the subject matter of a
contract relieves both parties thereto from any further
obligation, and requires the proposed seller to pay back
to the proposed purchaser any deposit that the latter
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might have made. Such has always been the law of this
Commonwealth. The one in possession should not be
compelled to pay the full purchase price of property that
has been totally destroyed or materially damaged, or the
whole or a portion of which has been taken by eminent
domain before he has been given the deed thereto, es-
pecially where the proposed act does not require the
vendor to carry insurance and to assign his claim for the
loss to the vendee; neither does the act require in case of a
taking by eminent domain, an assignment of the claim
against the public board occasioned by such taking. A
deed subsequent to the taking would not carry any rights
in the proceeds of an insurance policy if the vendor had
one, and it would not assign to the purchaser the rights
the vendor had for damages on account of the taking made
by eminent domain.

Furthermore, the operation of such a statute, which
becomes a part of every agreement by implication, would
only serve to lull into security one who was not familiar
with the requirements of the above act, and who, if he
knew that they were contained, even by implication, in
the agreement to buy and sell, would not have executed
such an agreement, as he never intended to assume a
liability which the act would put upon him by being in-
corporated by law into the buy and sell agreement.

If it is thought that there is any merit in the act in
question, then a provision could be made that the said
act should be expressly recited in any agreement to buy
and sell before it should become effective.

I have no objection to that part of the proposed act
which is in accordance with existing law and places the
loss of a taking by eminent domain or destruction by fire
upon the owner of the legal title, but I am strongly
opposed to placing a similar liability on one who is merely
in possession of the property and who, I am apprehensive,
never intended to assume any such liability as that at-
tempted to be imposed upon him by the act in question.
The provision placing such liability upon one having a
mere possessory title pervades the whole act in question
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to such an extent that I deem it better to veto the act
rather than to recommend the elimination therefrom of
all liabilities purported to be based on a possessory title.

JAMES M. CURLEY.




