
Senate, March 8, 1937.

The committee on Harbors and Public Lands, to whom
was referred the petition (with accompanying bill, Sen-
ate, No. 45) of Theodore R. Plunkett for legislation
relative to the improvement of certain brooks within the
Commonwealth, report the accompanying bill (Senate,
No. 352).

For the committee

FRANK D. BABCOCK.
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In the Year One Thousand Nine Hundred and Thirty-Seven.

An Act providing for the Improvement by the Depart-
ment of Public Works of Rivers and Streams within
the Commonwealth.

1 Section 1. Chapter ninety-one of the General
2 Laws is hereby amended by striking out section ten,
3 as appearing in the Tercentenary Edition, and insert-
-4 ing in place thereof the following new section:
5 Section 10. The department shall have general
6 care and supervision of the harbors and tide waters
7 within the commonwealth, of the flats and lands
8 flowed thereby and of the waters and banks of all
9 rivers and streams within the commonwealth and of

10 all structures therein, in order to prevent and remove

11 unauthorized encroachments and causes of every
12 kind which may injure said rivers or streams or inter-
-13 fere with the navigation of such harbors, injure their
14 channels or cause a reduction of their tide waters, and
15 to protect and develop the rights and property of the
16 commonwealth in such waters, flats and lands; and
17 it may make such surveys, examinations and obser-
-18 vations as it may deem necessary.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

Cbe Commontoealtj) of Massachusetts
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1 Section 2. Said chapter ninety-one is hereby
2 further amended by inserting after section ten, as

3 amended by section one of this act, the three following

5 Section 10A. The department, for the purpose of
6 protecting the public health or safety, may from time
7 to time improve any river or stream within the com-

-8 monwealth, by widening the same, removing obstruc-
9 tions in or over it, diverting the water, altering the

10 course or deepening the channel thereof; may con-

-11 duct any surface or ground water into the same; and
12 may cover or pave any such channel, river or stream,
13 or any part thereof, and may build retaining walls to
14 support the banks of any such river or stream or any
15 part thereof.
16 Section 108. For the purpose of section ten A the
17 department may take by eminent domain under chap-
-18 ter seventy-nine, or acquire by purchase or otherwise,,
19 lands, easements, rights of way, water rights and
20 other property, in or on any river or stream, or may
21 in like manner take or otherwise acquire lands, ease-
-22 ments, rights of way, water rights and other property
23 to form new channels into which said stream or river
24 or any surface or ground water may be diverted, and
25 may enter into and upon any land or way, and may
26 do thereon work necessary for any such improvement,
27 and may construct upon any land taken or otherwise
28 acquired as aforesaid such walks or ways as the de-
-29 partment may determine that the public health or
30 safety requires; and any person who is injured in his
31 property by any act of the department under any
32 provision of said section ten A may recover damages.
33 therefor under said chapter seventy-nine.

4 new sections:
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34 Section IOC. The department shall annually on
35 or before January fifteenth certify to the state treas-
-36 urer the amount of expenditures incurred by it in each
37 city and town during the preceding year under the pro-
-38 visions of sections ten A and ten B. One quarter of the
39 amount of such expenditure in each city or town shall
40 be certified by the department to the state treasurer
41 and shall be assessed and collected by him in the ap-
-42 portionment and assessment of the annual state tax;
43 one quarter shall be certified by the department to
44 the county commissioners of the county in which
45 such city or town is situated and shall be included by
46 said commissioners in the estimates of expenditures
47 of said county which they are required by law to
48 submit annually to the general court; and the re-
-49 maining one half shall be borne by the commonwealth.

1 Section 3. Said chapter ninety-one is hereby
2 further amended by striking out section twelve, as
3 so appearing, and inserting in place thereof the fol-
-4 lowing new section:
5 Section 12. The department may license and pre-
-6 scribe the terms for the construction or extension of
7 a dam, road, bridge or other structure, or the filling
8 of land, the driving of piles, or the making of ex-
-9 cavations, in, over, or upon the waters below high

10 water mark of rivers and streams within the common-
-11 wealth; and the provisions of this chapter shall ap-
-12 ply to all such licenses. Every erection made, and
13 all work done on or within the banks of said rivers
14 and streams, below high water mark, not authorized
15 by the general court or by the department, or made
16 or done in a manner not sanctioned by the depart-
-17 ment, without a license as hereinbefore provided,
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18 shall be considered a public nuisance. The attorney
19 general and the district attorneys within their re-

-20 spective districts shall, at the request of the depart-
-21 ment, institute proceedings to enjoin or abate any

22 such nuisance. This section and any such license
23 shall not impair the legal rights or remedies of any
24 person.

1 Section 4. Section fifteen of said chapter ninety-
-2 one, as so appearing, is hereby amended by striking
3 out, in the fourth line, the words “Connecticut river
4 or the non-tidal part of the Merrimack river” and
5 inserting in place thereof the words: rivers and
6 streams within the commonwealth, so as to read
7as follows: — Section 15. Every authority or license
8 granted since eighteen hundred and sixty-eight or
9 hereafter granted by the commonwealth to any per-

-10 son to build a structure or do other work in, over and
11 under the rivers and streams within the common-
-12 wealth or in, over or under the waters of any great
13 pond or at any outlet thereof below high water
14 mark, or upon ground over which the tide ebbs and
15 flows, or to fill up or to enclose the same, whether
16 such ground is above or below low' water mark, or
17 within or beyond one hundred rods from high water
18 mark, or whether private property or property of the
19 commonwealth, shall be subject to the following con-
-20 ditions, whether expressed in the act, resolve or
21 license granting the same or not: such authority or
22 license shall be revocable at the discretion of the
23 general court and shall expire in five years from its
24 date, except as to valuable structures, fillings or en-
-25 closures actually and in good faith built or made
26 under the authority or license during the term thereof;
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27 but if compensation has been paid to the common-
-28 wealth under section twenty-two or under any similar
29 provision of law, the rights and privileges for which
30 it has been paid shall not so terminate or be revoked
31 unless provision is made for repayment of such com-
-32 pensation.

1 Section 5. Section twenty of said chapter ninety-
-2 one, as so appearing, is hereby amended by strik-
-3 ing out, in the third and fourth lines, the words
4 “the Connecticut river, or in the non-tidal part
5 of the Merrimack river” and inserting in place thereof
6 the words: any river or stream within the com-

-7 monwealth, so as to read as follows: Section 20.
8 Whoever is authorized by the general court to build
9 over tide waters a bridge, wharf, pier or dam, to fill

10 flats or drive piles below high water mark, or to build
11 any structures in any river or stream within the com-

-12 monwealth or to build or extend any structure or to
13 do any other work mentioned in the preceding sec-
-14 tion in, over or upon the waters of any great pond,
15 shall not commence such work until he has given
16 written notice thereof to the department and sub-
-17 mitted plans of any proposed structure, the flats to
18 be filled, and the manner in which the work is to be
19 performed, and the same has been approved in writing
20 by the department, which may alter such plans and
21 prescribe any direction, limits and manner of doing
22 the work consistent with the legislative grant. Such
23 works shall be supervised by the department.

1 Section 6. Section twenty-three of said chapter

2 ninety-one, as so appearing, is hereby amended by
3 striking out, in the second and third lines, the words
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4 “on or within the banks of the Connecticut river, or

5 the Merrimack river” and inserting in place thereof
6 the words: in any river or stream within the com-

-7 monwealth, so as to read as follows: Section 23.
8 Every erection made and all work done within tide
9 water, or within the waters of a great pond or outlet

10 thereof, or in any river or stream within the common-
-11 wealth, below high water mark, not authorized by the
12 general court or by the department, or made or done
13 in a manner not sanctioned by the department, if a
14 license is required as hereinbefore provided, shall be
15 considered a public nuisance. The attorney general
16 or the district attorneys within their respective dis-
-17 tricts shall, at the request of the department, insti-
-18 tute proceedings to enjoin or abate such nuisance, or
19 to restrain the removal of material from any bar or
20 breakwater of any harbor.




