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MAJORITY REPORT OF THE COMMITTEE ON
CONSTITUTIONAL LAW ON THE INITIA-
TIVE PETITION OF JAMES N. KEEFE AND
OTHERS FOR AN INITIATIVE AMEND-
MENT TO THE CONSTITUTION RESTRICT-
ING THE USE OF THE PROCEEDS OF
CERTAIN REVENUES DERIVED FROM
MOTOR VEHICLE REGISTRATION FEES,
LICENSES AND GASOLINE EXCISE TAXES,
EXCLUDING ONLY A MOTOR VEHICLE
EXCISE TAX (SEE HOUSE, NO. 385).

April 30, 1937.

The undersigned members of the Committee on Con-
stitutional Law, to which committee was referred the
above entitled petition, having heard the arguments pro
and con and considered the same, report as follows:
The diversion of substantial portions of the gasoline
funds to the general fund (a practice which bids fair,
unless prohibited, to become common) is causing much
irritation and discontent on the part of many thoughtful,
fair-minded citizens. Such diversion, while perhaps per-
missible as a matter of law, disregards the intent with
which the original act was passed and violates the spirit
of said act. The principle of fair dealing is plainly
involved.
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Having complied fully with the preliminary require-
ments prescribed by the Constitution, the petitioners are,
in our judgment, entitled to have the issue submitted to
the voters of the Commonwealth. We therefore recom-
mend that the amendment “Ought to Pass”.

JOHN D. MACKAY.
THOMAS M. BURKE.
DAVID M. BRACKMAN.
EDMOND TALBOT, Jr.
JOSEPH A. SYLVIA.
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We, the undersigned, forming the minority group of
the members of the Committee on Constitutional Law,
submit the following report:

There is considerable merit contained in this initia-
tive petition. However, the wording of the proposed
amendment to the Constitution would place the Com-
monwealth in a perilous position in facing any state-wide
emergency.

Therefore, we respectfully recommend that the House
and Senate, in its joint session, submit a substitute
amendment to the people which would prohibit diver-
sion unless by a two-thirds or three-quarters vote of the
members of each branch of the Legislature.

G. FARRINGTON FISKE.
ARTHUR I. BURGESS.
CHARLES H. MORRILL.
CHARLES MILLER.

In compliance with the provisions of Article XLVIII
of the Amendments of the Constitution, we, the under-
signed, disagree with the reports of the other members
of the committee. Namely, first, the report signed by
five members that House Bill No. 385 ought to pass;
second, the report signed by four members that a sub-
stitute draft should be submitted.

In our opinion the Chief Executive of our Common-
wealth should not be curtailed or be prevented from exer-
cising any powers that would be for the common good
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and welfare of our people. Roads and highways are and
should be a secondary issue to floods and other disasters
that sometimes occur and that the moneys received from
gasoline taxes should be available for the use of our
people in the wisdom of our General Court and Chief
Executive. In our opinion, to pass House Bill No. 385
and make it a part of our Constitution would at some
time or the other result in grave danger to the adminis-
tration of our state government.

Therefore, we recommend that the initiative petition
for an amendment to the Constitution restricting the
proceeds of certain revenues derived from gasoline taxes
and motor vehicle registration fees (House Bill No. 385)
ought not to pass.

Respectfully,

JOHN PATRICK DOHERTY.
Paul a. McCarthy.
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Having given thorough consideration to all features
and aspects of this proposed initiative amendment to
the Constitution I can come to no other conclusion than
that the petition ought not to pass. My objections are
mostly technical in nature, and they are based on two
general ideas. One is that this initiative petition should
first be submitted to the justices of the Supreme Judicial
Court for an advisory opinion as to whether or not it
has legal force; the second is that the use of a constitu-
tional amendment as a means to restrict the gasoline
taxes to highway purposes is not the proper method.

1. A request, by the General Court, for an advisory
opinion by the Supreme Judicial Court should be made
in view of Article XLVIII, Part 11, Section 2, entitled
“Excluded Matters”, of the Amendments to the Consti-
tution of Massachusetts, which reads, “.

. . no measure
that makes a specific appropriation of money from the
treasury of the Commonwealth shall be proposed by an
initiative petition”. Undoubtedly this exclusion clause
in the Constitution is intended to protect the State
Treasury from proposals the ultimate effect of which is
not fully realized. The initiative petition now under
consideration appears to appropriate specifically the net
proceeds of gasoline excise taxes, etc., for highway pur-
poses only. It seems to be our duty, therefore, to know
if this matter can be further considered.

2. I am opposed to the diversion of taxes on gasoline.
I favor the principle of restriction of these taxes to pur-
poses for which they were originally intended. On the
other hand, I oppose the use of a constitutional amend-
ment as a means to that end. An amendment to the
General Laws, as an alternative, is preferable, on the
theory that it will not only bring the same practical
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results which the motorist-taxpayer wants but also will,
through the adaptability of a statute, protect the Com-
monwealth in any great emergency. The proposed
amendment in this petition strips the Legislature of all
control over the allocation, at any time, of this revenue.
It makes no provision whatever for meeting any serious
financial difficulty which the state might confront.
Furthermore, if it ever became imperative to repeal or
amend this amendment to the Constitution, neither one
could be accomplished until after a period of four years
from date of its proposal. In contrast to those dis-
advantages, an amendment to the General Laws can be
written so as to provide legislative authority, suitably
curbed, for allocating a portion of those funds, under
justifiable conditions, for other purposes.

In addition to carrying the aforementioned inherent
dangers, this proposed amendment would, if accepted, set
a bad precedent in that it would invite other groups,
having perhaps equally worthy motives, to petition for
constitutional restriction of other special revenue. Such
petitions could be carried to an absurdity.

3. In conclusion, I feel that my recommendation of
“ought not to pass” is not inconsistent with the prin-
ciple of restriction, nor do I feel, under present circum-
stances, it deprives citizens of any real or imaginary right
to vote upon matters by a general referendum. This
petition for a referendum is premature. The entire
problem deserves further study, as has already been
recommended by the Special Commission on Taxation
and Public Expenditures when it recently asked the
General Court to defer, until 1938, action on this initia-
tive petition.

G. FARRINGTON FISKE.
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Aside from the principle that no revenue source should
be dedicated to a particular purpose, and aside from the
fact that if all revenue sources were definitely dedicated
to some purpose government could not operate, it is
submitted that among other reasons why there should
not be any constitutional provision to control the ex-
penditure of the gasoline taxes the following should be
considered:

The introduction of the motor vehicle not only brought
a requirement to build roads but also a requirement to
build bridges and even to provide sidewalks, street light-
ing and traffic control. It is not conceivable that a
definition in the Constitution of highways could be
broadened to take care of all the additional expenses
which have been brought to municipalities through large
expenditures for the traffic convenience of the motor
vehicle.

The courts of the Commonwealth are crowded with
automobile cases, a burden growing definitely out of
motor vehicles. Police departments as well as fire de-
partments of all our municipalities would be found to
devote a very substantial portion of their overhead cost
to situations developing through the use of the motor
vehicle.

It might be possible under the broad wording of a con-
stitutional provision to take out the expenses for street
lights, sidewalks, guard rails and possibly gutters or
sewers, but it is probably not true that a Legislature w'ould
so broaden even general authority under the Constitu-
tion to provide for all of these things which the motor
vehicle has brought by way of expense to municipalities.

It must be borne in mind that when expenditure is
made for good highways, there are collateral expenses
which communities are obligated to meet whether they
be by way of traffic control, in the form of police officers
or traffic lights or in respect to altering values and con-
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ditions in communities through which the expensively con-
structed highways pass. It is axiomatic that there is only
a cei tain amount of income out of which a municipality
can by taxing its people obtain sufficient funds to care
for its governmental needs. The earmarking of any par-
ticular portion of this revenue for a given expenditure
does not increase the capacity of the taxpayers to con-
tribute but lessens their ability to contribute to other
governmental activities which by the very nature of a
certain portion being earmarked for a given purpose
may increase in cost and develop to a point where the
community in its activities is entirely one-sided.

I cannot agree, therefore, that a Constitutional Amend-
ment is proper but do believe that a statute or law might
well be enacted to properly care for this issue.

A special commission has been created which will study
this problem and I believe the General Court might well
continue this subject to the next annual session, when it
convenes in Joint Session.

ARTHUR I. BURGESS.


