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In the Year One Thousand Nine Hundred and Thirty-Eight.

An Act relative to the neglect or refusal to

TESTIFY OF AN ACCUSED PERSON IN ANY CRIMINAL

PROCEEDING.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section- 1. Section twenty of chapter two hun-
-2 died and thirty-three of the General Laws is hereby
3 amended by striking out clause Third, as appearing
4 in the Tercentenary Edition, and inserting in place
5 thereof the following:
6 Third, The defendant in the trial of an indictment,
7 complaint or other criminal proceeding shall, at his
8 own request, but not otherwise, be allowed to testify;
9 but his neglect or refusal to testify shall not, except

10 as hereinafter provided, be made the subject of any
11 comment by the prosecution or by the court. If the
12 defendant does not testify but introduces evidence
13 tending to show reasons for his failure to testify, the
14 prosecution may be permitted, in the court’s discretion,
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15 to introduce evidence in rebuttal and to comment on

16 the failure of the defendant to testify. If the counsel
17 for a defendant who has failed to testify comments
IS on such failure, the prosecution may be permitted, in
19 the court’s discretion, to comment thereon. If the
20 defendant fails to testify and if the court is satisfied
21 at the close of the evidence that it would be in the
22 power of the defendant, if not guilty, truthfully to
23 contradict by his testimony material evidence as to
24 his guilt introduced by the prosecution, the court may

25 in its discretion instruct the jury that, while the
26 prosecution could not have called the defendant as a

27 witness, he might have elected to be a witness in his
28 own behalf and that in weighing the evidence it may
29 take into consideration his failure to testify.

1 Section 2. Section eleven of chapter two hundred
2 and seventy-eight of the General Laws, as so appear-
-3 ing, is hereby amended by adding at the end the
4 following sentence:
5 If the defendant shall at the close of the evidence
6 for the prosecution move that the jury be directed
7 to return a verdict of “not guilty”, the court shall
8 forthwith pass upon such motion whether or not the
9 defendant has rested.


