
SENATE 270

*

I

To accompany the petition of the Retail Tobacco Dealers of Massa-
chusetts, Inc., and Associated Greater Boston Tobacco Retailers, Inc.,
by Wolf Cohen, president, for legislation to establish the Massa-
chusetts trade commission and defining its powers and duties. State
Administration.

In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act establishing the Massachusetts trade com-
mission AND DEFINING ITS POWERS AND DUTIES.

1 Whereas, The deferred operation of this act would
2 tend to defeat its purpose, therefore it is hereby
3 declared to be an emergency law, necessary for the
4 immediate preservation of the public convenience.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled „ and by the
authority of the same, as follows:

Cfje Commontoealtf) of c^assadnisetts

1 Section 1. Chapter nine of the General Laws
2 is hereby amended by adding at the end thereof,
3 under the heading Massachusetts trade commis-achusetts trade commis-

4 sion, the four following new sections
5 Section 26. There shall be in the department of
6 the state secretary, but in no respect subject to his
7 control thereof, a commission to be known as the
8 Massachusetts Trade Commission, in this and the
9 three following sections referred to as the commis-
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sion, which shall be composed of members
who shall be appointed by the governor, by and
with the advice and consent of the executive council.
Upon the expiration of the term of any member,
his successor shall be appointed in like manner for

10
11
12
13
14
15 a term of years. Any vacancy in the com-

mission shall be filled by appointment in like manner.
The governor shall designate one member to serve
as chairman of the commission. Any member of
the commission may be removed by the governor,
upon notice and hearing, for neglect of duty or
malfeasance in office.
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( b ) A vacancy in the commission shall not impair
the right of the remaining members to exercise all

22
23
24 the powers of the commission, and members

of the commission shall at all times constitute a
quorum. The commission shall have an official
seal which shall be judicially noticed.

25
26
27
28 (c) The commission shall at the close of each fiscal

year make a report in writing to the general court
stating in detail the cases it has heard, the decisions
it has rendered, the names, salaries and duties of
all employees and officers in the employ or under
the supervision of the commission, and an account
of all moneys it has disbursed.
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Section 27. Each member of the commission shall
receive a salary of dollars a year, shall be

35
36

eligible for reappointment, and shall not engage in
any other business, vocation or employment. The
commission shall appoint an executive secretary, and
such attorneys, examiners and regional directors
and other employees as it may from time to time
find necessary for the proper performance of its
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43 duties and as may be from time to time appropriated
44 for by the general court, except that the executive
45 secretary and such attorneys, examiners and regional
46 directors shall npt be subject to the provisions of
47 chapter thirty-one and the rules and regulations
48 made under authority thereof. The commission may
49 establish or utilize such regional, local or other
50 agencies, and utilize such voluntary and uncompen-
-51 sated services, as may from time to time be needed.
52 Attorneys appointed under this section may, at the
53 direction of the commission, appear for and represent
54 the commission in any case in court.
55 Section 28. The principal office of the commission
56 shall be in the city of Boston, but it may meet and
57 exercise any or all of its powers at any other place.
58 The commission may, by one or more of its members
59 or by such agents or agencies as it may designate,
60 prosecute any inquiry necessary to its functions in
61 any part of the commonwealth. A member who
62 participates in such an inquiry shall not be dis-
-63 qualified from subsequently participating in a de-
-64 cision of the commission in the same case.
65 Section 29. The commission shall have authority
66 from time to time to make, amend and rescind such
67 rules and regulations as may be necessary to carry
68 out the provisions of this chapter and such rules
69 and regulations shall be effective upon publication
70 in the manner in which the commission shall pre-
-71 scribe.

1 Section 2. The General Laws are hereby
2 amended by inserting after chapter ninety-three
3 the following new chapter:
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Massachusetts Trade Commission.■ )

6 Section 1. When used in this chapter:
7 (1) The term “person” includes one or more
S individuals, partnerships, associations, corporations,
9 legal representatives, trustees, trustees in bank-

10 ruptcy, or receivers
11 (2) The term “commission” means the Massa-
-12 chusetts trade commission existing under section
13 twenty-six of chapter nine.
14 (3) The term “unfair trade practice” means any
15 unfair trade practice listed in section two.
16 (4) The terms “cost to the retailer” and “cost
17 to the wholesaler” as defined in paragraphs (a) and
18 (5) of section fourteen E of chapter ninety-three
19 shall mean bona fide costs; and sales to consumers,
20 retailers and wholesalers at prices which cannot be
21 justified by existing market conditions within this
22 commonwealth shall not be used as a basis for com-
-23 puting replacement costs with respect to sales by
24 retailers and wholesalers.
25 (5) The terms “sell at retail”, “sales at retail”
26 and “retail sale” shall mean and include any transfer
27 of title to tangible personal property for a valuable
28 consideration made, in the ordinary course of trade
29 or in the usual prosecution of the seller’s business,
30 to the purchaser for consumption or use other than
31 resale or further processing or manufacturing. The
32 terms “sell at wholesale”, “sales at wholesale” and
33 “wholesale sale” shall mean and include any such
34 transfer of title to tangible personal property for
35 the purpose of resale or further processing or manu-
-36 factoring. In this and in the preceding paragraph

Chapter 93A.
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37 the above terms shall include any such transfer of
38 property where title is retained by the seller as
39 security for the payment of the purchase price.
40 (6) Where two or more items are advertised,
41 offered for sale or sold at a combined price, the
42 price of each such item shall be determined in the
43 manner set forth in paragraphs (a) and (6) of sec-
-44 tion fourteen E of chapter ninety-three.
45 (7) The term “retailer” shall mean and include
46 every person, co-partnership, corporation or asso-
-47 ciation engaged in the business of making sales at
48 retail within this commonwealth; provided, that,
49 in the case of a retailer engaged in the business of
50 making sales both at retail and at wholesale, such
51 term shall be applied only to the retail portion of
52 such business.
53 (8) The term “wholesaler ” shall mean and include
54 every person, co-partnership, corporation or asso-
-55 ciation engaged in the business of making sales at
56 wholesale within this commonwealth; provided,
57 that, in the case of a wholesaler engaged in the
58 business of making sales both at wholesale and at
59 retail, such term shall be applied only to the whole-
-60 sale portion of such business.
61 Section 2. It shall be an unfair trade practice
62 (a) for any person to wilfully and knowingly adver-
-63 tise, offer for sale or sell any commodity at less than
64 the price stipulated in any contract entered into
65 pursuant to section fourteen A of chapter ninety-
-66 three, whether the person so advertising, offering for
67 sale or selling is or is not a party to such contract.
68 (b ) For any retailer, with intent to injure com-
-69 petitors or destroy competition, to advertise, offer
70 to sell or sell at retail any item of merchandise at
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less than cost to the retailer, or for any wholesaler,
with intent as aforesaid, to advertise, offer to sell
or sell at wholesale any item of merchandise at less
than cost to the wholesaler. Evidence of any ad-
vertisement, offer to sell or sale of any item of mer-
chandise by any retailer or wholesaler at less than
cost to him shall be prima facie evidence of intent
to injure competitors or destroy competition.

71
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78
(c) For any person to use unfair or deceptive acts

or practices in trade.
79
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(d) For any person to use unfair methods of compe-
tition in trade.

81
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(e) This section shall not apply with respect to
advertising or offering to sell, or selling, at retail
or at wholesale, as the case may be, if done in pursu-
ance to section fourteen G of chapter ninety-three.

S3
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Section 3. (a) The commission is empowered, as
hereinafter provided, to prevent any person from
engaging in any unfair trade practice listed in sec-
tion two.

87
88

89

90

(b ) Whenever it is charged that any person has
engaged in or is engaging in any such unfair trade
practice, the commission, or any agent or agency
designated by the commission for such purposes,
shall have power to issue and cause to be served
upon such person a complaint stating the charges in
that respect, and containing a notice of hearing before
the commission or a member thereof, or before a
designated agent or agency, at a place therein fixed,
not less than five days after the serving of said
complaint. Any such complaint may be amended
by the member, agent or agency conducting the
hearing or the commission in its discretion at any
time prior to the issuance of an order based thereon.
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105 The person so complained of shall have the right
106 to file an answer to the original or amended corn-
-107 plaint and to appear in person or otherwise and give
108 testimony at the place and time fixed in the corn-
-109 plaint. In the discretion of the member, agent or
110 agency conducting the hearing or the commission,
111 any other person may be allowed to intervene in
112 the said proceeding and to present testimony. In
113 any such proceeding the rules of evidence prevailing
114 in courts of law or equity shall not be controlling.
115 (c) The testimony taken by such member, agent
116 or agency or the commission shall be reduced to
117 writing and filed with the commission. Thereafter,
118 in its discretion, the commission upon notice may
119 take further testimony or hear argument. If upon
120 all the testimony taken the commission shall be of
121 the opinion that any person named in the complaint
122 has engaged in or is engaging in any such unfair
123 trade practice, then the commission shall state its
124 findings of fact and shall issue and cause to be served
125 on such person an order requiring such person to
126 cease and desist from such unfair trade practice, and
127 to take such affirmative action as will effectuate the
128 policies of this chapter. Such order may further
129 require such person to make reports from time to
130 time showing the extent to which he has complied
131 with the order. If upon all the testimony taken,
132 the coxpmission shall be of the opinion that no per-
-133 son named in the complaint has engaged in or is
134 engaging in any such unfair trade practice, then the
135 commission shall state its findings of fact and shall
136 issue an order dismissing the said complaint.
137 (d) Until a transcript of the record in a case shall
138 have been filed in a court, as hereinafter provided,
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the commission may at any time, upon reasonable
notice and in such manner as it shall deem proper,
modify or set aside, in whole or in part, any finding
or order made or issued by it.

139
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(e) The commission shall have power to petition
the superior court in any county wherein the unfair
trade practice in question occurred or wherein such
person resides or transacts business, for the enforce-
ment of such order and for appropriate temporary
relief or restraining order, and shall certify and file
in the court a transcript of the entire record in the
proceeding, including the pleadings and testimony
upon which such order was entered and the findings
and order of the commission. Upon such filing, the
court shall cause notice thereof to be served upon
such person, and thereupon shall have jurisdiction
of the proceeding and of the question determined
therein, and shall have power to grant such temporary
relief or restraining order as it deems just and proper,
and to make and enter upon the pleadings, testimony,
and proceedings set forth in such transcript a decree
enforcing, modifying and enforcing as so modified,
or setting aside in whole or in part the order of the
commission. No objection that has not been urged
before the commission, its member, agent or agency,
shall be considered by the court, unless the failure
or neglect to urge such objection shall be excused
because of extraordinary circumstances. The find-
ings of the commission as to the facts, if supported
by evidence, shall be conclusive. If either party
shall apply to the court for leave to adduce additional
evidence and shall show to the satisfaction of the
court that such additional evidence is material and
that there were reasonable grounds for the failure
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173 to adduce such evidence in the hearing before the
174 commission, its member, agent or agency, the court
175 may order such additional evidence to be taken before
176 the commission, its member, agent or agency, and to
177 be made a part of the transcript. The commission
178 may modify its findings as to the facts, or make new
179 findings, by reason of additional evidence so taken
180 and filed, and it shall file such modified or new find-
-181 ings, which, if supported by evidence, shall be con-
-182 elusive, and shall file its recommendations, if any,
183 for the modification or setting aside of its original
184 order. The jurisdiction of the court shall be ex-
-185 elusive and its judgment and decree shall be final,
186 except that the same shall be subject to review by
187 the supreme judicial court for the commonwealth.
188 (/) Any person aggrieved by a final order of the
189 commission granting or denying in whole or in part
190 the relief sought may obtain a review of such order
191 in the superior court for the county wherein the
192 unfair trade practice in question was alleged to
193 have been engaged in, or wherein such person resides
194 or transacts business, by filing in such court a written
195 petition praying that the order of the commission
196 be modified or set aside. A copy of such petition
197 shall be forthwith served upon the commission, and
198 thereupon the aggrieved party shall file in the court
199 a transcript of the entire record in the proceeding,
200 certified by the commission, including the pleading-
-201 and testimony upon which the order complained of
202 was entered and the findings and order of the corn-
-203 mission. Upon such filing, the court shgll proceed
204 in the same manner as in the case of an application
205 by the commission under subsection (e) of this sec-
-206 tion, and shall have the same exclusive jurisdiction
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to grant to the commission such temporary relief
or restraining order as the court deems just and
proper, and in like manner to make and enter a
decree enforcing, modifying, and enforcing as so
modified, or setting aside in whole or in part the
order of the commission; and the findings of the
commission as to the facts, if supported by evidence,
shall in like manner be conclusive.
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(g) The commencement of proceedings under sub-
section (e) or (/) of this, section shall not, unless
specifically ordered by the court, operate as a stay
of the commission’s order.

215
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(A) Petitions filed under this chapter shall be
heard expeditiously, and if possible within ten days
after they have been docketed.

219
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Section 4. For the purpose of all hearings and
investigations which, in the opinion of the commis-
sion, are necessary and proper for the exercise of the
powers vested in it by section three

9.9.9.

223
224
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(1) The commission, or its duly authorized agents
or agencies, shall at all reasonable times have access
to, for the purpose of examination, and the right to
copy any evidence of any person being investigated
or proceeded against that relates to any matter under
investigation or in question. Any member of the
commission shall have power to issue subpoenas
requiring the attendance and testimony of witnesses
and the production of any evidence that relates to
any matter under investigation or in question before
the commission, its member, agent or agency con-
ducting the hearing or investigation. Any member
of the commission, or any agent or agency designated
by the commission for such purposes, may administer
oaths and affirmations, examine witnesses, and
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241 receive evidence. Such attendance of witnesses and
242 the production of such evidence may be required
243 from any place in the commonwealth, at any desig-
-244 nated place of hearing.
245 (2) In case of contumacy or refusal to obey a
246 subpoena issued to any person, the superior court
247 within the jurisdiction of which the inquiry is carried
248 on or within the jurisdiction of which said person
249 guilty of contumacy or refusal to obey is found or
250 resides or transacts business, upon application by
251 the commission shall have jurisdiction to issue to
252 such person an order requiring such person to appear
253 before the commission, its member, agent or agency,
254 there to produce evidence if so ordered, or there to
255 give testimony, touching the matter under investi-
-256 gation or in question; and any failure to obey such
257 order of the court may be punished by said court
258 as a contempt thereof.
259 (3) No person shall be excused from attending and
260 testifying or from producing books, records, corre-
-261 spondence, documents or other evidence in obedience
262 to the subpoena of the commission, on the ground
263 that the testimony or evidence required of him may
264 tend to incriminate him or subject him to a penalty
265 or forfeiture; but no individual shall be prosecuted
266 or subjected to any penalty or forfeiture for or on
267 account of any transaction, matter or thing concern-
-268 ing which he is compelled, after having claimed his
269 privilege against self-incrimination, to testify or
270 produce evidence, except that such individual so
271 testifying shall not be exempt from prosecution and
272 punishment for perjury committed in so testifying.
273 (4) Complaints, orders and other process and
274 papers of the commission, its member, agent or
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275 agency may be served either personally or by regis-
tered mail or by telegraph or by leaving a copy
thereof at the principal office or place of business of
the person required to be served. The verified return
by the individual so serving the same setting forth
the manner of such service shall be proof of service
of the same, and the return post office receipt or
telegraph receipt therefor when registered and mailed
or telegraphed as aforesaid shall be proof of service
of the same. Witnesses summoned before the com-
mission, its member, agent or agency shall be paid
the same fees and mileage that are paid witnesses
in civil cases before the courts of the commonwealth,
and witnesses whose depositions are taken and the
persons taking the same shall severally be entitled
to the same fees as are paid for like services in the
courts of the commonwealth.
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292 (5) All process of any court to which application

may be made under this chapter may be served in
the judicial district wherein the defendant or other
person required to be served resides or may be found.

293
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295
296 (6) The several departments and agencies of the

commonwealth, when directed by the governor,
shall furnish the commission, upon its request, all
records, papers and information in their possession
relating to any matter before the commission.
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Section 5. Any person who shall wilfully resist,
prevent, impede or interfere with any member of the
commission or any of its agents or agencies in the
performance of duties pursuant to this chapter shall
be punished by a fine of not more than five thousand
dollars or by imprisonment for not more than one
year, or both.
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Section 6. (a) Wherever the application of the
provisions of any other law of this commonwealth
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310 conflicts with the application of the provisions o
311 this chapter, this chapter shall prevail.
312 (fc) This chapter shall not be deemed applicable
313 to any unfair trade practice subject to the Federal
314 Fair Trade Act.
315 Section 7. If any provision of this chapter, or the
316 application of such provision to any person or cir-
-317 cumstance, shall be held invalid, the remainder of
318 this chapter, or the application of such provision to
319 persons or circumstances other than those as to
320 which it is held invalid, shall not be affected thereby.
321 Section 8. This chapter may be cited as the
322 “State Fair Trade Commission Law”.
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