
SENATE 272
To accompany the petition of the Massachusetts State Building

and Construction Trades Council, by Frank C. Burke, president and
another for legislation to provide and require fair competition for
bidders on the construction, reconstruction, remodelling or repair of
public works by the Commonwealth or any political subdivision
thereof. State Administration.

In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act to provide and require fair competition for
BIDDERS ON THE CONSTRUCTION, RECONSTRUCTION, RE-

MODELLING OR REPAIR OF PUBLIC WORKS BY THE COM-

MONWEALTH OR ANY POLITICAL SUBDIVISION THEREOF.

Be it enacted by the Senate and Rouse of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Chapter one hundred and forty-nine of the General
2 Laws is hereby amended by inserting after section
3 forty-four, as appearing in the Tercentenary Edition,
4 the six following new sections, under the heading,
5 FAIR COMPETITION FOR BIDDERS ON CONSTRUCTIONS,
6 ETC., OF PUBLIC WORKS!

7 Section 44A . Every contract for the construction,
8 reconstruction, remodelling or repair of any public
9 work by the commonwealth, or by any county, city,

10 town, district, board, commission or other public
11 body and estimated to cost more than five thousand
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dollars shall be awarded on the basis of competitive
bids to the lowest responsible and eligible bidder.
The terms “lowest responsible and eligible bidder”
shall mean the lowest bidder possessing the skill,
ability and integrity necessary to a faithful perform-
ance of the work. Essential information in regard to
such qualifications shall be submitted in such form
as the awarding authority may require. The
awarding authority may determine to be unqualified
any bidder who has fraudulently, wilfully and de-
liberately violated the labor laws of the common-
wealth or any political subdivision thereof. The
department of labor and industries shall furnish to
such awarding authorities the record of labor law
violations of bidders and the same shall be taken
into consideration by such authorities in awarding
contracts. The awarding authority shall reserve the
right to reject any or all bids, if it be in the public
interest so to do.
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Section 448. Every proposal for work to be
furnished as noted in the preceding section must be
accompanied by cash or a certified check on, or a
certificate of deposit issued by, a responsible bank
or trust company, payable to the commonwealth,
county, city, town, district, board, commission or
other public body in the name of which the contract
for the work is to be done. The amount of such
cash, check or certificate shall be not less than three
per cent of the value of the proposed work, as esti-
mated by the awarding authority, but not less than
one hundred dollars nor more than fifty thousand
dollars. The awarding authority concerned may, at
its option, prescribe and receive a bid bond in lieu
of cash, certified check or certificate of deposit.
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46 All such bid deposits except those of the three
47 lowest responsible and eligible bidders, shall be
48 returned within two days, Sundays and holidays
49 excluded, after the opening of proposals. The award
50 of any contract referred to in section forty-four A
51 shall be made not more than seven days after the
52 opening of bids. All bid deposits shall be returned
53 upon the execution and delivery of the contract, or,
54 if no award is made, then at the expiration of seven
55 days after the opening of the bids. In the event the
56 successful bidder fails to execute the contract in
57 accordance with its terms, an award shall be made
58 to the next lowest responsible and eligible bidder.
59 Should any bidder to whom an award is made fail
60 to enter into the contract within seven days after
61 notice of the award has been mailed to him, the
62 amount so received from such bidder through his
63 cash, certified check, bid bond or certificate of deposit
64 shall be and become the property of the said com-
-65 monwealth, county, city, town, district, board, com-
-66 mission or other public body as liquidated damages;
67 provided, that, in case of death, disability or other
68 unforeseen circumstances affecting the bidder, such
69 cash, certified check, bid bond or certificate of deposit
70 may be returned to him.
71 Section 44C. No contract referred to in section
72 forty-four A for building construction, reconstruc-
-73 tion, remodelling or repair shall be awarded to any
74 person, firm, copartnership, corporation, association
75 or other organization which has not net worth of at
76 least four per cent of the amount of the total bid
77 plus two per cent of the total value of work to be
78 done on any and all uncompleted contracts. No
79 contract referred to in section forty-four A, for work
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SO on roads or highways, shall be awarded to any person,81 firm
> copartnership, corporation, association or other82 organization which has not net worth of at least ten83 per cent of the amount of the total bid plus five per84 cent of the total value of work to be done on any85 and all uncompleted contracts. For the purpose

86 hereof “net worth” shall mean cash on hand, in87 banks or elsewhere, marketable securities, accounts or
88 notes receivable, and market value of plant equip-
-89 ment and market value of the equity of any real
90 estate acquired by the bidder in connection with its
91 business, minus accounts and notes payable.
92 {A) In all proposals for public works, the follow-
-93 ing piocedure must be followed and all bidders notified
94 that;
95 (7) Bids from general contractors shall be for the
96 complete project as specified and shall include all
97 principal and such minor sub-contractors as are
JS designated in the proposal form, and the general
99 contractor shall be selected on the basis of such bid,

100 (2) Each bid shall be divided into two items:
101 Item one covering all the work of the general
102 contractor, being all work not covered in item two.
103 Item two covering the work of those sub-con-
-104 tractors and the estimates therefor as are listed in the
105 proposal form for general contractors, attached
106 hereto.
107 (B) All principal and such minor sub-contractors
108 as are designated in the proposal form shall deliver
109 or mail to the awarding authority record copies of
110 all bids sent by them to the general contractor. All
111 such bids shall be in sealed envelopes, plainly marked
112 on the outside with the sub-contractor’s name, and
113 shall also have designated the name or names of



SENATE —No. 2721939.] 5

114 bidders they include in their bids for any portion
of the work, involving labor and materials. All115
bids shall be delivered or mailed to the awarding116
authority and mailed to the general contractor by117
twelve o’clock noon at least two days before the date118
for receipt of general contract proposals. The date119
and time limit for receipt of such bids must be stated120
in each section of the specifications. No recorded121
sub-bids shall be opened by the awarding authorities122
until after the selection of the general contractor.123

No sub-bid will be considered in the final selection124
of sub-bidders, as hereinafter described, except those125
filed with the awarding authority as above provided.126

The sub-bidder shall endorse the copy of his bid127
filed with the awarding authority as follows: “The128
above proposal is being sent to the following general129

130 bidders: — The
131 proposal may not be used by any other general con-

tractor without the consent of the undersigned.’132
(C) The names of all sub-bidders who filed their133

bids with the awarding authority shall be mailed134
on date of receipt to the general contractors that are135
bidding on the project and no sub-bidder not included136
on such list shall be used by the general contractor137
in his bid.138

(D) After the selection of the general contractor139
as provided for, the awarding authority, architect140
and/or engineer, and the general contractor shall141
jointly consider the names of the proposed sub-142
bidders and their amounts, as given in the general143
contractor’s proposal, and the other bids for such144
work on file with the awarding authority, as provided145
above, and shall select from among the sub-bids so146
filed with the awarding authority, the sub-bidders147
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agreed upon as being the most desirable for the work,
all things considered, and the list of sub-bidders and
the amounts thereof as so agreed upon shall be in-
cluded in the contract as the sub-contractors for the
work indicated, and at the amounts named in their
proposals as filed with the awarding authority, the
total contract price being adjusted accordingly. The
sub-contractors so selected to be notified of their
selection within twenty-four hours thereafter by
the awarding authority.
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(E ) In the event a sub-contractor who has been
selected and included in the general contract fails to
sign the sub-contract within ten days after notice
of selection, the awarding authority, architect and/or
engineer, and the general contractor shall select from
the sub-bidders who have conformed to the bidding
procedure, the next lowest bidder at the amount
named in such sub-bid. The total contract price to
be revised in accordance with the change in figures
as submitted.
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The awarding authority shall reserve the right to
reject all sub-bids on any item or items provided it
is jointly agreed that none of such bids represents
the bid of a person or firm competent to perform the
work as specified, or that only one such bid was
received and that the price is not reasonable for
acceptance without competition. In the event a
rejection of a sub-bid occurs, new bids shall be re-
quested on such item or items that may have been
rejected which shall in no way affect the other sub-
bidders that have conformed to the prescribed bid-
ding procedure.
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(F) If a general bidder customarily performs
with his own employees any sub-trade or trades
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182 listed in item two of the proposal, he may submit a
183 sub-bid proposal on the form as herein required of all
184 regular sub-contractors with the endorsement con-
-185 trolling its use, and shall also submit his name and
186 amount for such work in his own proposal for the
187 general work under item two. Such submission by
188 the selected general contractor shall be considered
189 on a par with sub-bids filed with the awarding au-
-190 thority by sub-bidders that customarily perform such
191 work, and selection shall be made as provided above
192 in [E). No such sub-bid by a general bidder shall be
193 considered, however, unless the general bidder can
194 show, to the satisfaction of the awarding authority,
195 that he does customarily perform such work, and
196 is qualified to do the character of work required by
197 the specifications.

Draft of Proposal Form.198

199 To (awarding authority)

200 (a) The undersigned proposes to furnish all the
201 labor and materials required for the construction
202 of
203 on
204 street (city)

205 (state), for (owner)
206 in accordance with the accompanying specifications
207 and plans prepared by
208 (address), for the
209 sum specified below, subject to additions and deduc-
-210 tions according to the specifications and in all respects
211 according to the terms thereof.
212 (6) The undersigned agrees that if within. ..

. days
213 from the day named for delivering the proposal to
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214 the awarding authority, notice that this proposal will
215 be accepted by the awarding authority shall be
216 mailed to him at the business address given below,
217 or shall be delivered to him, he will, within six week-
-218 days thereafter, deliver to the awarding authority
219 where directed a contract properly executed in
220 triplicate (or otherwise) on the forms annexed with
221 such changes therein as shall have been made by the
222 awarding authority prior to the time named for
223 delivery of this proposal, (together with a bond of a
224 surety company satisfactory to the awarding au-
-225 thority in the sum of per cent
226 of the contract price, the premium for which is to
227 be paid by the contractor and is included in the con-

-228 tract price).
229 (c) The proposed contract sum is
230 dollars ($ )•

231 (d) The subdivision of the proposed contract
232 sum is as follows:

233 Item (1) The work of the general contractor, being-
-234 all work other than that covered by the following
235 item (2) dollars (8 ).

236 Item (2) Sub-bids as follow:
Amount.dd(I

8237 (1)
238 (2)
239 (3)
240 Etc.

S241 Total of item (2)

242 The undersigned agrees that the list of sub-bidders
243 represent bona fide bids based on the plans and

244 specifications, made in good faith to the bidder, and
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245 are hereby submitted and if the undersigned is
246 awarded the contract, they will be used for the work
247 indicated, at the amounts stated, if satisfactory to
248 the awarding authority as provided in article
249 of the general conditions.
250 The undersigned agrees that if he is selected as
251 general contractor he will promptly confer with the
252 awarding authority on the question of sub-bidders
253 and that the awarding authority may substitute for
254 any sub-bids listed above, the names and amounts
255 of sub-bids as submitted for this work and filed with
256 the awarding authority, as required by the notice to
257 bidders, against whose standing and ability the under-
-258 signed makes no valid objection, and that he will use
259 all such finally selected sub-bidders at the amounts
260 so named and be in every way as responsible for them
261 and their work as if they had been originally named
262 in this proposal, the total contract price being ad-
-263 justed to conform thereto.
264 Bidder .
265 Address

Proposal Form266

(Sub-bidder )267

268 To

269 (a) The undersigned proposed to furnish all the
270 labor and materials required for the completion of
271 all the work specified under the sub-heading
272 Paragraph No.
273 to No inclusive in accordance with the
274 plans and specifications prepared by
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for (name of building) located on .

street city,
state, for

275
276
277

. owner,
. dollarsfor the contract sum of278

(S279
The undersigned further agrees to be bound to the

general contractor by the terms of the general con-
ditions, drawings and specifications, and to assume
toward him all the obligations and responsibilities
that he, by those documents, assumes toward the
owner.
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The undersigned offers the following information
as evidence of his qualification to perform the work
as bid upon according to all the requirements of the
plans and specifications.
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1. Have been in business under present business
name years.

290
291

2. Ever failed to complete any work awarded?292
3. List one or more recent buildings with names of

general contractor and architect on which you served
as sub-contractor for work of similar character as
required for the above named building.

293
294
295
296

Building Contractor Architect contract297
298 (a) Amount your Contract

(b)299
300 (c)

4. Bank Reference:301

302 Note: The sub-bidder may add the following in-
-303 formation in filing copy of his bid with the awarding
304 authority. If this information is not submitted, it
305 will be understood that his proposal is available
306 for use with whatever general contractor is se-
-307 lected.
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308 The above proposal is being sent to the following
309 general bidders:
310
311
312
313 The proposal may not be used by any other general
314 contractor without the consent of the undersigned.
315 Respectfully submitted,
316

317 Section 44D- Officers or agents contracting in
318 behalf of the commonwealth, county, city or town
319 for the construction, reconstruction, remodelling or
320 repair of public buildings or other public works shall
321 obtain sufficient security by bond or otherwise to
322 protect the commonwealth, county, city or town
323 against loss or damage by reason of any failure on the
324 part of the contractor to carry out the terms and
325 conditions of his contract.
326 Section 44E- If any section, subsection, sentence,
327 clause or phrase of sections forty-four A to forty-
-328 four F inclusive, is for any reason held to be uncon-
-329 stitutional, such decision shall not affect the validity
330 of the remaining portions of said sections.
331 Section 44S- All acts or parts of acts inconsistent
332 with the provisions of sections forty-four A to
333 forty-four F, inclusive, are hereby repealed.



I

�


