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REPORT OF THE SPECIAL RECESS COMMIS-
SION APPOINTED FOR THE PURPOSE OF
INVESTIGATING WORKMEN’S COMPEN-
SATION, SILICOSIS AND HAZARDOUS
EMPLOYMENTS.

To the General Court of Massachusetts.

In compliance with the provisions of a resolve, chap-
ter 62 of the Acts and Resolves of 1938, approved by
His Excellency the Governor on July 22, 1938, a special
recess commission, consisting of two members of the
Senate, five members of the House of Representatives,
and three members appointed by His Excellency the
Governor, met and organized on Thursday, September
29, 1938, to elect a chairman, appoint an executive secre-
tary, and to initiate an investigation into workmen’s
compensation insurance, including coverage for sili-
cosis and other hazardous employments, and self-insur-
ance by employers.

The scope of this investigation is prescribed in five
Senate documents and four House documents, specified
in the resolve as the subject matter of this investigation.
The documents are

Senate, No. 164, providing for equitable allocation of refused risks for
workmen’s compensation.

Senate, No. 168, making workmen’s compensation compulsory upon
employers.

Senate, No. 169, to encourage the coverage of the silicosis risk by
reducing the maximum liability.

Senate, No. 170, to enforce compulsory workmen’s compensation
coverage by increasing the liability in case of non-compliance.

Senate, No. 171, relative to liability in case of failure to secure work-
men’s compensation insurance.
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House, No. 650, regulating the operation of certain dangerous machines
and other apparatus.

House, No. 1359, requiring compensation for workmen injured in
certain hazardous employments.

House, No. 1360, relative to equitable apportionment of risks in con-
nection with compensating employees injured in industrial acci-
dents.

House, No. 1494, permitting employers in the foundry business to
obtain workmen’s compensation insurance.

The resolve also includes this instruction: “And
furthermore for the purpose of making an investigation
of the subject of self-insurance by employers and the
question of allowing employers to take out other insur-
ance than workmen’s compensation insurance to cover
injuries to employees.”

The Commission held seven public hearings, and
heard and examined 66 persons who appeared. The Com-
mission met in eleven executive sessions over a period of
four months. The statements and testimony of those
who appeared before the Commission were stenographi-
cally recorded.

The matters referred to the Commission were all re-
lated to the two outstanding problems resulting from

(a) Present high rates for Workmen’s Compensation
Insurance in the granite industry caused largely by the
occupational disease hazard of silicosis, the result of
which has been that for some years the workers in that
industry have not had the benefit of the provisions of
the Workmen’s Compensation Law.

(6) The fact that the present Workmen’s Compensa-
tion Law is not compulsory, and that there has been an
increasing tendency for employers in this State to operate
without taking out insurance under the act, and in some
cases to operate under schemes developed outside the
provisions of the act, which purport to give injured
workmen benefits similar to those provided for in the
act but outside the jurisdiction of the official bodies
charged with the administration of the act.

The Main Problems.
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Compulsory Compensation.

There was testimony that the annual cost to business
and industry of workmen’s compensation insurance in
this Commonwealth had increased from about $2,000,000
in 1912 to about $10,000,000 in 1938, with the result
that there has been a tendency for employers to aban-
don workmen’s compensation insurance, and either ac-
cept the risk of suits for negligence on the part of the
injured employees, or substitute other schemes for com-
pensating injured employees entirely outside the act.
Reliable statistics are not available, but it was obvious
to the Commission that an impressive number of em-
ployers, especially large ones, have abandoned the Work-
men’s Compensation Act, and that many more will
probably follow them, so long as it remains optional
with an employer to remain under it or depart from it.
Amendments to the act increasing the cost of workmen’s
compensation insurance, or inconveniencing an employer
in any other manner, might, so long as the act remains
optional, have the effect of driving still more employers
away from the Workmen’s Compensation Act.

It appeared to the Commission that the situation of
the employees whose employers had departed from the
Workmen’s Compensation Act is not desirable. It is,
of course, fundamental that outside the provisions of
the Workmen’s Compensation Act the claim of an in-
jured employee for compensation must be based on the
negligence of the employer. He has no legal means of
redress beyond bringing suit at law founded on such
negligence. On the other hand, where the employer
is insured under the Workmen’s Compensation Law,
the injured workman is entitled to benefits based in
general on the fact that his injuries arose out of and in
the course of his employment, regardless of negligence.
And under the Massachusetts law he is entitled to bene-
fits for occupational disease arising out of and in the
course of his employment. Under the act the employee
accepts these benefits in lieu of his former right to sue
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at common law for negligence. If an employer elects
to remain outside the act he, of course, remains subject
to such common law suits for negligence, and in addi-
tion he is deprived of his defences, based on the legal
doctrines of assumption of risk, contributory negligence
and non-liability for the negligence of a fellow servant.

It was undoubtedly the intent of the framers of this
legislation that it would be to the advantage of all con-
cerned for employers to take out insurance under the
act. However, as the costs of this insurance have in-
creased over a period of years, partly as a result of the
gradual increase in benefits provided by successive
amendments to the law, employers have, more and more,
found it to their advantage not to insure under the act.

This seems to the Commission a distinct hardship to
the injured employees of such employers. The Commis-
sion is emphatically of the opinion that under present-
day standards it is fair and proper that injured employees
should receive compensation for injuries arising out of
and in the course of employment, as provided for in the
act, and irrespective of the difficult and doubtful task
of proving the negligence of the employer.

In fact, many of the employers who have seen fit to
depart from the Workmen’s Compensation Law are ap-
parently prepared to accept this principle, as there was
testimony before the Commission from several such
employers that they did in fact give their injured work-
men as great benefits as those prescribed under the
act, although they were not under legal obligation to
do so. Furthermore, there was testimony that em-
ployers who have subscribed to insurance schemes out-
side of the provisions of the act also undertook to provide
substantially the same benefits for injured workmen as
set forth in the act.

These schemes outside the act seemed, in general, to
provide that a service company would undertake to
keep down the claims for injury in a given plant to a mini-
mum through supervision of safety appliances and
through efficient and prompt attention to all injuries
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occurring in the plant. On the other hand, it was as-
serted that costs were kept down through pressure on
employees not to assert claims, and through failure to
pay benefits as great as those provided for in the act.
In addition, and as part of the scheme, there is a plan of
part al insurance under which the employer himself
meets most of the initial burden of paying claims, but
is compensated by the insurer under a stop-loss arrange-
ment in case of claims excessively large in amount
or in number. Variations of the plan also involve the
use of other methods of insurance, including the taking
out of accident policies covering employees.

There was testimony that some employers operating
outside the act have dealt liberally with their employees
and have in fact paid them benefits substantially the
same as those provided for in the act, and that both
employers and employees were satisfied with that ar-
rangement. However, it appears to the Commission
that even in such cases the injured employee is frequently
placed in the position of receiving benefits as a matter
of grace and not as a matter of right. Not only does
he have no legal right to compensation for injuries arising
out of and in the course of the employment, where there
was no negligence on the part of the employer, but where
the employer voluntarily undertakes to give him those
rights the injured workman has no legal means of se-
curing fair treatment and no right to resort to the Indus-
trial Accident Board, as he would be able to if his em-
ployer were insured.

The Commission was therefore of opinion that the
benefits prescribed by the Workmen’s Compensation Act
should be made available so far as practicable to all
workers in industry in the Commonwealth.

Self-Insxjrance.

There remained the question how the object just
stated could best be accomplished.

The Commission was reluctant to suggest to the Legis-



SENATE —No. 456. [Feb.10

$

lature a compulsory Workmen’s Compensation Act
which would crack the whip over business and industry
and drive all members into the arms of insurance com-
panies. Large and responsible employers of labor de-
clared that they had organized methods of compensat-
ing their employees which were satisfactory both to
them and to their employees, and wh ch secured to their
employees benefits equivalent to those prescribed by
the act. There was strong opposition to a compulsory
insurance law. The Commission therefore decided that
if it recommended a law making it compulsory upon
employers to pay the benefits prescribed by the act and
to afford the injured employees the right to resort to
the Industrial Accident Board to make certain that these
benefits were paid, but leaving it open to employers
either to insure or not as they saw fit so long as they
gave satisfactory proof of their ability to perform these
obligations, such a law would accomplish the desired
object and at the same time avoid any doubts as to
the constitutionality of a compulsory Workmen’s Com-
pensation Act.

The Commission has therefore submitted the draft
of an act making the payment of workmen’s compen-
sation benefits (namely, the benefits set forth in the
present act) compulsory, and giving the Industrial Acci-
dent Board jurisdiction over the payment of such benefits,
and at the same time leaving it open to employers to be
self-insurers, provided that they satisfy the commis-
sioner of insurance of their ability to pay these compul-
sory benefits through the filing of an indemnity bond or
contract, or through giving adequate proof of their ability
to do so by other means set forth in detail.

“Self-insurance” under this proposed law will be quite
different from “self-insurance” as the term is now used,
in that the injured workman will have definite legal
rights to compensation for injuries arising out of and in
the course of his employment, irrespective of negligence,
whereas the injured workman of an employer who now
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has “self-insurance” does not have those rights but only
his common-law rights, based on the negligence of the
employer.

There was much testimony before the Commission as
to the advisability of permitting any form of self-insur-
ance at all, but the Commission was of opinion that if
it makes it obligatory upon employers to pay the bene-
fits prescribed in the present act, self-insurance might
well be permitted under the very stringent limitations
proposed. It seemed to the Commission reasonable
that employers of undoubted solvency who could meet
the requirements set forth should be permitted to handle
the payment of benefits in this manner, if they saw fit to
do so, provided the employees were protected by the
compulsory provisions as to the payment of benefits
and supervision of the Industrial Accident Board.

In this connection the question of a state fund to take
care of workmen’s compensation insurance was discussed
before the Commission. That question was not referred
to it, and so the Commission heard evidence upon it
only in so far as it had bearing upon other problems
properly before it. The Commission is aware that there
is a strong demand for it, but it makes no recommenda-
tion at this time. The other recommendations seemed
to the Commission sufficient change to be undertaken
for the present.

The Commission realizes that its recommendation for
the compulsory payment of the benefits prescribed by
the act brings about a far-reaching change in the law.
Many employees will be brought within the scope of
these compulsory provisions whose employment is not
now covered by any form of workmen’s compensation
insurance. This would be particularly true of employees
in small establishments and in establishments where the
employment hazard is not great, as in professional offices
and in small stores and work in the nature of office work.
The Commission has therefore recommended rather
broad exemptions from the compulsory features of the
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act. It feels that these are necessary, particularly at
the start, and until it is determined how compulsory
compensation works in this State in actual practice.

However, the Commission desires to stress the fact
that these exceptions are exceptions only to the new
compulsory features of this act. There is nothing in
the draft act covering compulsory compensation which
in any way lessens the obligations of employers under
the present act. All that the Commission does in this
respect is to require that injured employees, subject to
the exceptions referred to, shall receive the benefits set
forth in the act, and in this way prevent employers from
operating entirely outside the act.

Silicosis and Dust Disease

A compulsory workmen’s compensation insurance law
of any kind will adversely affect the granite industry in
this State unless some special provision is made to bring
the rate within the reach of this industry. The situation
in the granite industry is primarily responsible for this
investigation, since this industry has not been able to
insure because of the high rates.

Silicosis is a disease akin to tuberculosis in its action,
and is caused by the inhalation of silica dust over a period
of years, which coats the lungs, hardens and breaks
them down. Silicosis was declared by the Supreme
Court to be an “industrial accident” in 1923. At that
time the rate was 4 per cent of the pay-roll. During the
next four years, as more and more victims of silicosis
received compensation, the rate jumped from 5 to 6
to 10 to 12 per cent, when it became impossible for granite
manufacturers to operate. By agreement with the
Granite Cutters Union, employees paid 3 per cent and
employers 7 per cent of the premiums. When the rate
went up to 12 per cent, employers refused to pay. Work
was suspended for a month and it was finally decided
that employers would pay 6 per cent and workers 6 per
cent of the premiums. The same year insurance com-
panies asked $3OO per year per man and 5 per cent of the
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pay roll, and this rate continued until 1932, when, be-
cause of the depression, the abandonment of a risk in
Taunton by an insurance company just before a score
or more silicosis claims were made, and other contribut-
ing circumstances, such as poor business and the de-
pression, employers and employees abandoned the act
entirely.

Since that time granite employers and employees
have tried unsuccessfully to get back under the Work-
men’s Compensation Act, but the prohibitive rate has
always been a barrier. Employers turned their atten-
tion to the development and adoption of safety devices
and silicosis preventives, but these have not been an
inducement to insurance companies to bring the rate
down to a point where manufacturers can afford to pur-
chase it. Since 1932 there is no silicosis experience upon
which insurance companies can base rates, and it was
the contention of both manufacturers and workers before
the Commission that the silicosis risk is now reduced to
a minimum, and a proper survey of the industry would
bring about a lower rate.

From the point of view of the insurance company, a
silicosis risk is undesirable under the present provisions
of the Workmen’s Compensation Act, because as the law
now stands the sky is the limit, and the insurer faces
the prospect of paying a young man an annuity or pen-
sion for the duration of his life, even though he live to
be 70 or older. The committee felt, and both employers
and employees agreed, that the first step in making a
reduction in rate possible was to place a ceiling over the
employer’s liability and responsibility for silicosis, and
to limit payments in the event of death from silicosis
to 53,000. It appeared that Massachusetts granite
workers were agreeable to this limitation, provided that
the rate for such insurance should not exceed 6 per cent.

In a further effort to bring the silicosis risk within
bounds, the Commission decided that it should be hedged
by certain restrictions. The Commission was impressed
with the statements of manufacturers concerning safety
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devices they had adopted, and the assertion that by
their use silicosis could be entirely eliminated, and the
Commission felt that as a condition precedent to the
assumption of such a risk by an insurance company, each
granite yard, quarry and business in the State should
be inspected by an expert from the Department of Labor
and Industries or the Industrial Accident Board, or both,
to make certain that all such devices had been installed
and were in operation.

Another factor contributing to the high rate for sili-
cosis is the payment of compensation for partial dis-
ability or partial incapacity. Since the best medical
opinion seemed to be that there can be no partial disa-
bility or partial incapacity, the Commission felt that this
should be eliminated entirely from the Workmen’s Com-
pensation Act. The Commission was told that if a
worker has silicosis at all, he is totally incapacitated
thereby.

There was considerable testimony to indicate that a
number of fraudulent silicosis claims had been paid, and
that silicosis frequently developed after a worker had
become unemployed. Proof of the existence of silicosis
in lungs is often difficult, and it was brought out that
an improperly exposed X-ray plate will show positive
evidence of silicosis. Manufacturers and employees
agreed that all workers entering the granite business
after the passage of remedial legislation should undergo
a physical examination, although no examination ought
to be made of workers already so employed.

Assignment of Risks.
Limitation of liability to $3,000, a sliding scale of in-

creasing benefits beginning with $5OO the first month,
installation of safety devices, and faithful compliance
with safety regulations would result in a reduced rate.
Yet under these favorable circumstances, insurance
companies, both stock and mutual, might be reluctant to
insure against silicosis. This is not a condition peculiar
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to Massachusetts, but is general throughout the country.
In other States, notably Illinois and New York, this
problem has been solved by the assignment of such risks
by the insurance commissioner to insurance companies
writing workmen’s compensation.

The Commission is of the opinion that such a plan
might well be adopted in Massachusetts. There was
testimony that companies doing business in the State
would be willing to accept such a plan, provided that a
satisfactory arrangement could be made for the pooling
of risks or excess losses.

If the insurance commissioner is authorized to assign
silicosis risks to each stock and mutual insurance com-
pany doing business in Massachusetts, giving to each
one large risk or a number of small ones in proportion to
the amount of workmen’s compensation insurance writ-
ten by each company, some insurance companies may
face the possibility of heavy loss. An epidemic of sili-
cosis cases might place a serious strain upon the resources
of an insurance carrier.

It was of some importance, also, to determine whether
there should be one pool for mutual companies and an-
other for stock companies, or a general pool for both.
Mutual companies pay dividends to their policyholders.
Stock companies do not. In a single pool it is barely
possible that amounts returned to mutual companies
might be reflected in dividends, but whether or not this
is the reason, it was obvious to the Commission that
the two insurance systems would not be compatible in
the same pool.

The most troublesome stumbling block in its path the
Commission found to be the rate charged for workmen’s
compensation insurance against silicosis. Employers and
employees felt that any rate over 6 per cent would be

Pooling of Risks.

The Silicosis Rate
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prohibitive for the industry. The Commission has, ac-
cordingly, recommended that the rate for this type of in-
surance be fixed at 6 per cent, and it hopes that, in view
of its other recommendations regarding compensation in
these types of cases, this rate will prove workable.

Conclusion.

The Commission has had prepared and submits here-
with three draft acts drawn with the purpose of putting
the above recommendations into effect. It recommends
passage of these act

JOHN D. MACKAY
Chairman

PHILIP BARNET,
Vice-Chairman.

LAURENCE CURTIS.
CHARLES W. OLSON
GROVER N. DODGE.
EDWARD D. MARNOCK.
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In the interests of over one million and a half working-
men in this Commonwealth, we are obliged to dissent
from the report of the majority of the Special Commission
appointed to investigate workmen’s compensation in-
surance.

The reasons for our dissent are as follows
The Special Commission was appointed mainly for the

purpose of enacting a compulsory Workmen’s Compensa-
tion Law. It had become clear that the elective act in
this Commonwealth had failed to give complete coverage.
There was evidence presented before it that about half
of the workmen in Massachusetts are without compensa-
tion coverage because their employers would not volun-
tarily buy a workmen’s compensation policy; and that
many employers had deliberately dropped the compensa-
tion act and had gone into substitute schemes, schemes
that violated the public policy of this Commonwealth.

It is clear to us that as far as possible every workman
in the Commonwealth should have the protection of
workmen’s compensation insurance in case of injury;
and with over 100,000 injuries occurring annually in this
Commonwealth, a disgraceful condition had arisen in
which about one half of the workmen who received injuries
found that their employers had no policies and they were
not protected under the compensation act. There was
brought before us a number of workmen who had very
serious injuries but who received nothing because their
employers had no compensation policy, and whose only
recourse was to sue at common law and wait three or
four years and then they would get nothing unless they
could show negligence.

As the Supreme Judicial Court of the Commonwealth
has said time and time again, the Workmen’s Compensa-

MINORITY REPORT.
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tion Act was a “humanitarian measure enacted in re-
sponse to a strong public sentiment that the remedies
afforded by actions of tort at common law and under the
Employers’ Liability Act failed to accomplish that meas-
ure of protection against injuries and of relief in case of
accident which it was believed should be afforded to the
workmen.” (Young v, Duncan, 218 Mass. 346.)

Even though our act was written originally as an
elective act, it clearly was the intention of the Legislature
to drive all employers into insuring under the Work-
men's Compensation Act. And thus Mr. Justice Lummus
recently said:

Since becoming an “insured person’’ under the Workmen’s Com-
pensation Act is optional, certain large employers were willing to risk
the somewhat enlarged common-law liability of a non-insured em-
ployer in order to avoid paying premiums for insurance under the act.
Their willingness to do so would be increased if they could obtain, gt
smaller expense, liability insurance protecting them against the pay-
ment of damages at actions of law brought by injured employees.
Thus the pressure which was intended to drive all employers into
insuring under the Workmen’s Compensation Act would be removed,
and the public policy of the Commonwealth that all employers should
come under the act would fail. (Clark’s Case, 1938.) To avoid that
result, section 54A sought to invalidate the liability insurance which
tended to make employers feel that they could safely remain outside
the Workmen’s Compensation Act. (Alecks’ Case, Mass. Adv. Sh.
(1938) 1735.)

Therefore, to make sure that all employers come under
the compensation act a bill was brought before the
Legislature making a simple provision that in the future
compensation coverage would be compulsory and not
elective or voluntary. This bill had the backing of the
Industrial Accident Board, which has had twenty-six
years of experience, deciding over 75,000 cases which
had come before it. The chairman of the Board ap-
peared before our Commission and urged the passage of
two simple bills:

1. Making the act compulsory instead of elective.
2. Providing that if two insurance companies refused

to accept an employer, then the rejected employer could
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apply to the insurance commissioner, who must allocate
all the rejected risks equitably among the insurance
companies. This would make sure that every employer
would get coverage.

During the course of the hearing other matters before
the Commission were considered at length, including the
following:

1. Whether or not special treatment should be given to silicosis
cases. It was apparent that the insurance companies had continued
to raise the rates of those employers where there was a silicosis hazard,
so that the majority of these employers had dropped the compensa-
tion act, as they had a right to do under the voluntary act. These
employers said that they would be willing to come back under the
act if the insurance companies would make a reasonable rate not to
exceed 6 per cent of their pay roll. The insurers were insisting on a
rate which amounted to about 20 per cent of the pay roll. This rate
the employers claimed was confiscatory.

2. The Massachusetts State Federation of Labor at the same time
was urging that a state fund be established because it was apparent
that the insurance companies were charging the employers in this
Commonwealth between two and tliree dollars for every dollar which
actually reached the workmen. The establishment of a state fund
was urged by the labor group, on the ground that it would reduce the
cost to the employer and result in increased benefits for the employee.
It was, of course, objected to by the insurance interests, who would
lose the right to make profits out of industrial injuries.

On all these bills before the Commission the majority
have now filed a report in effect stating that the purpose
of the compensation act was humanitarian, that the act
generally worked well, that it ought to be made compul-
sory, and that employers ought to get compensation
coverage; but while the report of the majority of the
Commission purports to be favorable to the workmen,
the new bills which the majority are filing would not
only wreck the compensation act, if enacted, but would
put the injured workmen in a worse position than they
are today under a voluntary act.
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Defects in Proposed Majority Bills.
The defects in the bills being proposed by the majority

of the Special Commission are as follows;
1. Under the present elective act, any employer who

does not take out workmen’s compensation insurance
loses three of his main defences (contributory negligence,
assumption of risk, negligence of fellow employee) if one
of his workers is injured and has to sue him at common
law. (See G. L. (Ter. Ed.) c. 152, §§ 66 and 67.) The
only employers who do not lose these defences are em-
ployers of domestic servants or farm laborers. All other
employers who fail to insure lose these three defences.

Under the proposal of the majority of the Special
Commission, however, so many additional exceptions
are made that the injured workman will be worse off with
the proposed compulsory act than under the present
elective act; for example, under the new proposed act an
employer of less than five workmen does not have to come
under the act, and that means that all small employers
w Those workmen lose arms, legs or eyes, or receive any
other injury, have to sue at common law, and will be
faced with the three defences which the employers had
previously lost. The majority of the Special Commis-
sion had also exempted from coverage all employers who
pay a premium of over 8 per cent of the pay roll. They
have exempted all employees of professional persons, —-

clerks and the like. They have exempted railroads, even,
for that part of their work which is intrastate. The
Supreme Court of the United States has ruled that rail-
roads must insure their intrastate workmen or lose the
three defences. Many other exemptions are made. In
short, the majority of the Special Commission are now
urging a compulsory act to allow, in our opinion, about
one half of the employers in this Commonwealth to
escape taking out policies. This will leave their work-
men in a worse position than under the present elective
act.

Such a scuttling of the rights of the injured workmen
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in this Commonwealth is unbelievable. One cannot
escape the conclusion that the majority of our Commis-
sion do not fully understand the significance of their
proposed legislation.

The remedy is a simple one. The minority of your
Special Commission urges that the bill supported by the
Industrial Accident Board, making a simple change in
the present act, be adopted. That change will simply
be the changing of the word “elective” to “compulsory,”
so that the very same persons who now come under our
elective act will come under the compulsory act, and no
exceptions will be made in the compulsory act which do
not appear in our present elective act. Our present
elective act includes casual employees. It did not do so
in the beginning, but after years of struggle the work-
men in this Commonwealth were successful in having the
word “casual” stricken out, so that the present elective
act includes casual employees. The new proposal by the
majority brings back all the damage that the exception
of casual employee has created. If the word “casual”
is left in the act the employers would continually argue
that the workmen were not regular workmen but only
casual workmen, and that means more litigation than
the workman could afford to have.

The Massachusetts State Federation of Labor has also
urged that not only private employers be compelled to
come under the act but also public employers, such as
cities and towns. The Commonwealth of Massachusetts
has been under the act since 1913, but the cities and towns
have an option whether to come under the act or not.
Many cities and towns have voluntarily come under the
act, but others have stayed out. There is no reason why
all cities and towns should not come under the act. We
see no reason why an employee of a private employer
should be entitled to the benefits of the compensation
act, and the employees of a city and town should not be
entitled to it, simply because the city or town does not

Remedy.
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see fit to carry coverage. As cities and towns can carry
their own coverage and need not go to private insurance
carriers, there is a special reason why cities and towns
should be compelled to pay their injured workmen out of
funds set aside for this special purpose.

Assignment of Rejected Risks

It is clear that if the act is going to be compulsory an
arrangement ought to be made so that every employer
can get compensation coverage. The Industrial Acci-
dent Board and the Massachusetts State Federation of
Labor therefore supported a simple bill which provides
that if the employer had been rejected by two or more
insurance companies, then the insurance commissioner
should automatically place them with an insurance com-
pany, and that there be an equitable allocation for all
these rejected risks by the insurance commissioner among
the insurance companies. This would give each of the
insurance companies its fair share of the bad risks. It
was also provided that in such cases the insurance com-
missioner should fix the rate so that the employer who
had been rejected would be sure to get a fair rate, rather
than leave the rate-making to an insurance company
who might boost the rates so high that these employers
could not obtain a fair rate.

The majority of the Special Commission, however,
instead of accepting this simple provision, have drawn
up a long bill as to pooling these rejected risks, a bill
which is so hard to understand and which will cause so
much litigation that many employers may be left with-
out coverage and their injured employees without pro-
tection.

The evidence as presented by the representatives of
the Massachusetts State Federation of Labor would
indicate that the insurance companies of Massachusetts
have been collecting about $15,000,000 annually for
Workmen’s Compensation coverage, and have been pay-
ing the workmen actually less than $7,000,000 per year.
There were some figures to indicate the amount paid
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out was nearer $5,000,000. It is clear that the profit
made by insurance companies is large enough to absorb
any small losses which may occur in a few bad risks, and
that a strict application of the labor laws cutting down
the hazards in silica-dust employments ought to help
reduce any losses.

Remedy.

The minority of your Special Commission recommends
that the original bills supported by the Massachusetts
State Federation of Labor, and also by the Industrial
Accident Board, making a simple allocation of rejected
risks, be adopted; and that the insurance commissioner
fix the rate based upon the actual losses of these rejected
risks plus a reasonable overhead. As a result the insur-
ance companies will not make any excess profit at the
expense of the hazardous industries which up to now
they have been rejecting, such as the industries in which
silicosis is a risk and the junk industry.

Silicosis Cases.

The minority of your Special Commission disagrees
absolutely with the majority of the Special Commission
in its treatment of silicosis cases.

To begin with, the silicosis hazard has been a small
one in the Commonwealth. At the present time there
are less than 2,000 people in the entire Commonwealth
who are subject to any silicosis hazards, and of these it
is estimated that only 300 are actually faced with any
silicosis hazard.

The minority of your Special Commission believes
that the insurance companies could fix the rate at 6
per cent or less to take care of any actual hazard there
is in the silicosis industry at the present time; but if the
cost is actually greater than 6 per cent, then your minor-
ity feels that the industry which destroys the man should
pay its actual cost by passing it on to the consumer. If
it is a fact that the making of tombstones and granite
products brings about disability and death from sili-



SENATE [Feb.No. 456.24

«

cosis, then that industry should stand the actual cost
by way of compensation insurance; and there is no
justification for making all other industries stand their
own losses and allowing a small industry like one of the
granite and similar industries to avoid paying their share
of the loss.

If special provisions are made for 2,000 or less men
engaged in industries where silicosis is a risk, if they are
entitled to special exemptions, then other industries
that have a greater hazard will come forward later on
and ask for special exemptions.

It is a dangerous policy to make such special exemp-
tion for 2,000 out of 1,800,000 Massachusetts workers.
The silicosis problem is only one tenth of 1 per cent of
our workers’ problems. A compulsory act should not
be ruined to try to assist a few special workers.

And if the bill proposed by the majority of the Special
Commission were enacted into law, then the minority
says that that bill will prevent any workman from col-
lecting anything for silicosis under the compensation
act. If the bill proposed by the majority were enacted
into law, it would destroy all the decisions of our high-
est court on silicosis cases and require in the future that
before a workman could collect he show the following
impossible things: (1) that he produce conclusive evidence
in his favor and that all presumptions against him were
overcome (see § 80); (2) that he show total disability
and get nothing for partial disability (see § 77); (3)
that no matter if he is sick for many, many years and dies
and leaves a large number of dependents, including minor
children, all that he or his widow could get would be an
aggregate total of $3,000, whereas for other injuries the
widow could get $6,400 if she has three or more children,
and the man could get compensation for life if he has a
total permanent disability (such a discrimination, even
if it were constitutional, is without just grounds). The
majority’s new hill also provides for so many other addi-
tional proofs by the employee, such as he must be em-
ployed by the same employer for a whole five-year
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period, etc., that your minority of the Special Commis-
sion cannot see how any employee can possibly win his
case.

In short, the insurance companies would be collecting
premiums for insuring the granite industry, and when
the workman got silicosis or a lung disease he would get
nothing; and if the insurance companies did not wish to
insure the granite industry, all they would have to do
would be to raise the rate above 8 per cent and then the
act would not apply to the granite or any other industry
in which silicosis is a risk because of the provision that
the act is not compulsory as to any industry in which a
rate of over 8 per cent is charged.

Remedy.

The remedy is a simple one. Let the present act alone.
Let silicosis be treated the same as any other injury,
and let the Industrial Accident Board keep a record of
the actual cost and then make the rate equal to the
actual cost plus a reasonable amount for the overhead.
Your minority would suggest that the insurance com-
missioner, in fixing the rate for silicosis, get the figures
from the Industrial Accident Board as to the actual
losses, and it is submitted that the rate would be nearer
6 per cent than the 20 per cent now demanded by insur-
ance companies.

Self-Insurance

During the course of the hearings it was brought out
that a large number of employers had dropped the com-
pensation act and had gone into substitute schemes.
These schemes were simple ones. The employer would
drop his compensation insurance and then, urged by a
group of men, the employer would insure under the com-
mon law for 75 per cent of what he would have paid
under the compensation act. When a workman was in-
jured and there was negligence, these substitute scheme
promoters would then settle with the worker as cheaply
as possible under the common law. If there were no
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negligence, as in 90 per cent of the cases, then they would
pay the worker practically nothing, and in many cases
nothing, for the loss of a leg or an eye or an arm. Sec-
tion 54A of the compensation act was passed to stop such
substitute schemes. But it did not succeed in doing so.

A compulsory act would, of course, stop such schemes,
as every employer would have to insure under the act
and there would be no object in also insuring the com-
mon-law liability which no longer existed. These sub-
stitute scheme promoters, therefore, are anxious to have
a provision put in the law so that there may be self-
insurance: that is, an employer who could pay his
workmen directly, and the people who were formerly
handling substitute schemes would then be handling
the cases for the self-insurers.

It is true that many States allow self-insurance under
the supervision of the Industrial Accident Board. In
Massachusetts, some years ago, a bill to allow self-
insurance passed through both houses, but was vetoed
by the Governor as being against the interest of the
workingman. It is clear that the employers could put
pressure on their workmen not to make claims on the
threat of firing them if they did, and the Industrial Acci-
dent Board would know nothing about it.

Remedy.
The minority of your Special Commission feels that

self-insurance is not desirable; and if the majority of the
Special Commission feel that there ought to be self-insur-
ance, a separate bill should be written for self-insurance
and debated in both branches of the Legislature; but it
should not be so interwoven with the bill for a compulsory
act that the two would have to stand or fall together.

State Fund

The Massachusetts State Federation of Labor has
again asked that an exclusive state fund be created in
Massachusetts; that is, a single insurance company be
created, backed by the State, and run under state super-
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vision so that the employer will be charged for only the
actual cost of the compensation payments plus a rea-
sonable amount for overhead, with no profit from human
misery.

Six States in the Union have an exclusive state fund,
and the figures presented show that the state funds oper-
ate on an average of $1.07 charged to the employer
for every dollar received by the workman; whereas in
States where insurance companies write the compensa-
tion insurance, from two to three dollars is charged the
employer for every dollar received by the workman.

The minority of the Special Commission therefore
recommends that we no longer have private workmen’s
compensation insurance in Massachusetts; that we
join the six States which have exclusive state funds;
and that the state fund proposed by the Massachusetts
State Federation of Labor be adopted.

Remedy.

Establish an exclusive state fund in Massachusetts
along the lines of the exclusive state funds now existing
in Washington, Oregon, Nevada, Wyoming, North
Dakota and Ohio, and, more recently, in Puerto Rico.
(See the position of the Massachusetts State Federation
of Labor in an article entitled “The Need for an Exclu-
sive State Fund for Injured Workers,” by the workmen’s
compensation attorney for the Massachusetts State Fed-
eration of Labor, in the New England Labor Research
Bulletin for November, 1938.)

Conclusion.

When the matter wr as first before the Special Commis-
sion the position of the stock companies, through their
attorney, was that a compulsory act would be unconsti-
tutional. This position did not receive the support of
lawyers generally, and we are satisfied that a compulsory
Workmen’s Compensation Act is constitutional in Massa-
chusetts. (See the article in the Boston University Law
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Review for January, 1938, by attorneys for the Massa-
chusetts State Federation of Labor and the Boston Legal
Aid Society. See also another article entitled “The
Constitutionality of Compulsory Workmen’s Compen-
sation Acts” delivered at the International Association of
Industrial Accident Board and Commissions at the
Twenty-fifth Annual Convention at Charleston, West
Virginia, published by the United States Department of
Labor, Division of Labor Standards.)

Judging from the decisions, the courts would welcome
a compulsory Workmen’s Compensation Act because it
would reduce the amount of litigation now going on
against uninsured employers. Without a compensation
policy, these cases now come before the courts and are
beginning to clog the work of the courts. Injuries in
industry should be compensated by industry under the
Workmen’s Compensation Act. The injury cases should
ordinarily not come before the regular courts. It takes
three to four years for a jury trial, and by that time
charity has had to take care of the worker, and justice
delayed is justice denied. Even the majority of the
Special Commission agree with us that we ought to have
a compulsory act.

The compulsory act, therefore, should be a simple
one, and should follow the lines of the present act, with
the exception that instead of the act being elective it
should be compulsory; there should be an equitable allo-
cation of the rejected risks, and the employers engaged in
industries in which silicosis is a risk should have the
benefit of the insurance commissioner’s setting the rate
at the actual cost plus a reasonable overhead, and not
as at present, two or three times the actual cost.

For these reasons the minority of your Special Com-
mission urges that the original compulsory compensation
bills which were sent to the Special Commission be
passed.

Respectfully submitted

JOHN M. SULLIVAN.
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I concur with the minority report signed by John M.
Sullivan, except that I believe the most important
proposition before the Commission is to bring about the
inclusion of all employees under the Workmen’s Com-
pensation Act, and that this being so, we should bend
our efforts toward the passage of a compulsory act be-
fore we advocate the establishment of a state fund.

Nobody expects to satisfy the employer who does not
believe in the principles which brought about the passage
of the Workmen’s Compensation Act in 1911. We should
consider only the reasonable employer, his workmen and
the public. Simply because there may be an occasional
just complaint as to the workings of the law does not
justify a reactionary change in a law which has been
so universally acclaimed by both employer and employee.

Guard against Destructive Proposals.

We must be on our guard against those who would
destroy the humane act. The first attempt was clearly
indicated by evidence before the Commission of the
insurance schemes which encouraged employers to with-
draw from the protection and benefits of the act. The
next method is to weaken the law by amendments which
would limit coverage or reduce payments. The third
method is that of the advocate of self-insurance, which
surely would bring about the old squabbles and litiga-
tion between the employer and the employee, with the
injured man not daring to assert his legal rights and
taking his place upon the public welfare rolls.

The first method of scuttling the act is not proposed

MINORITY REPORT.
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by the majority of the Commission. The second and
third methods are proposed in the majority report.

The Commission owes its existence to the fact that a
number of bills were filed last year, each of them with
the stated intention of strengthening the Workmen’s
Compensation Act. The majority report, if adopted,
would do exactly the opposite, namely, would weaken
the present act and invite new proposals which would
bring us back to 1910, when we had no Workmen’s
Compensation Law.

Reduction in Rates.
It is my belief that rates can be reduced so that the

better employers in industry may not feel that the cost
is a handicap in the conduct of sound business concerns.

It was brought out very clearly at the Commission
hearings, although it is not part of the majority report,
that the best economy is the reduction of serious injuries
in industry. The majority has entirely missed the point
that where there are no accidents there is no loss. Costs
would take a sharp decline were vigorous and continuous
safety campaigns conducted and safeguards required
when suggestion or persuasion was not effective. The
Commission should make this a recommendation to
bring about a reduction in the cost of insurance.

A further and substantial reduction would come about
by the adoption of the compulsory act because there
would be, of course, a lower acquisition cost. Both these
savings would be immediately reflected in the rates,
and would meet the present objection that increased
rates handicap business.

I am not unmindful of the fact that there may be a
few employers who, if permitted to be self-insurers,
would treat their employees as well as does the New
England Telephone and Telegraph Company. However,
injured employees have too much at stake to gamble
with the possibility of being compensated properly and
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without intimidation by those employers who have only
an interest in the profits of the business.

If, after two years of administration under a com-
pulsory act which required adoption of measures calcu-
lated to reduce accidents, it is found that the costs are
burdensome, a state fund may then be put into effect.

Respectfully submitted,

ARTHUR U. MAHAN.
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STATEMENT.

Since I have been only recently appointed to this
Commission, and therefore was not a member of it dur-
ing the time it conducted its public hearings and during
the time it discussed the various problems incident to
its work, I do not feel that it would be fair either to the
other members of it or to myself to sign either the report
of the majority members or any minority report that
may be submitted.

Respectfully,

JAMES J. MELLEN.
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In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act providing workmen’s compensation bene-

fits FOR EMPLOYEES CONTRACTING SILICOSIS AND

OTHER OCCUPATIONAL PULMONARY DUST DISEASES.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. Chapter one hundred and fifty-two
2 of the General Laws, as appearing in the Tercente-
-3 nary Edition, is hereby amended by adding at the
4 end thereof the following ten sections under the
5 caption silicosis and other occupational pul-

-6 MONARY' DUST DISEASES:

7 Section 76. The right to and liability for and the
8 amounts of compensation payable for personal in-
-9 juries arising out of and in the course of employment

10 resulting from silicosis or other occupational pul-
-11 monary dust disease shall be subject to and governed
12 by the following nine sections, anything in this
13 chapter to the contrary notwithstanding:
14 Section 77. For total incapacity or death from
15 silicosis or other occupational pulmonary dust dis-
-16 ease the compensation payable shall be as provided
17 in this chapter, except that in no case shall the total

PROPOSED LEGISLATION.

Cl)c Commontoealtf) of o@aooac|nisetto
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compensation payable for incapacity or death, or
for incapacity and death in the aggregate, exceed
the sum of three thousand dollars. Compensation
shall not be payable for partial incapacity due to
silicosis or other occupational pulmonary dust dis-
ease; provided, however, that during a transitory
period, commencing with the effective date of this
section, or, in case the employer at such date is an
insured person as defined in paragraph (6) of section
one, commencing with the date since when he has
continuously been such an insured person, the total
compensation payable for incapacity or death or
both shall be further limited as follows: If incapacity
occurs, or, in case of no claim for prior incapacity,
if death occurs in the first calendar month of such
transitory period, the total compensation payable
shall not exceed the sum of five hundred dollars. If
incapacity occurs or, in case of no claim for prior
incapacity, if death occurs in the next calendar
month, the total compensation payable shall not
exceed the sum of five hundred and fifty dollars.
Thereafter the limit on the total compensation pay-
able for incapacity or death or both shall increase
at the rate of fifty dollars per month, such total in
each case to be limited pursuant to the foregoing
formula according to the month in which incapacity
occurs, or, in case of no claim for prior incapacity,
in which death occurs, such progressive increase to
continue until the fixed maximum limit of three
thousand dollars is reached. For the purposes of
this section only, where an employer, who has been,
is or becomes an insured person, within sixty days
prior to or after the effective date of this act has
ceased or ceases to be an insured person and later

18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

37
38
39
40
41
42
43
44
45
46
47
48
49

50
51



No. 456.SENATE1939.] 35

52 becomes an insured person, he shall be deemed to
53 have continuously remained an insured person;
54 where on or after the effective date of this act a

55 business is carried on by an employer who is an

56 insured person, the employer shall be deemed to
57 remain the same insured person, notwithstanding
58 any change in the employer’s personnel or form of
59 organization, so long as the business remains sub-
-60 stantially the same and is carried on at or about the
61 same place, and, to a substantial degree, under the
62 same management; where an employer, who is an
63 insured person, hereafter by purchase or otherwise
64 succeeds to the ownership of the business of another
65 insured person, he shall be deemed to have been
66 continuously an insured person with respect to all
67 employments in his newly acquired business; and
68 where two or more businesses, carried on by two or
69 more employers, are hereafter merged or consoli-
-70 dated, otherwise than as immediately hereinbefore
71 specified, the employer who thereupon becomes the
72 owner of the consolidated business shall be deemed
73 to have been continuously an insured person with
74 respect to all employments in such consolidated
75 business, from the earliest date any employer, who
76 was a party to such merger or consolidation, had
77 been an insured person.
78 Section 78. In cases of incapacity or death from
79 silicosis or other occupational pulmonary dust dis-
-80 ease complicated with tuberculosis of the lungs com-
-81 pensation shall be payable as for incapacity or death
82 from silicosis or other occupational pulmonary dust
83 disease alone.
84 Section 79. No compensation shall be payable for
85 incapacity or death resulting from silicosis or other
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occupational pulmonary dust disease unless such
disease is due to the nature of an employment in
which the employee was engaged for a period of one

hundred and eighty days or more and in which the
hazards of such disease actually existed; unless such
hazards are characteristic of and peculiar to such
employment; unless the disease was actually in-
curred in such employment; and unless total inca-
pacity or death results within three years after the
last exposure to hazards of the disease in such em-
ployment, or, in case of death, unless death follows
continuous total incapacity from such disease, com-
mencing within the period above limited, for which
compensation has been paid or awarded or timely
claim made, and results within seven years after
such last exposure.

86

87
88

89

90
91

92
93
94
95

96

07
98

99
100

101
Section SO. In the absence of conclusive evidence

in favor of the claim, silicosis or other occupational
pulmonary dust disease shall be presumed not to be
due to the nature of any employment subject to this
chapter, unless during the ten years immediately
preceding the date of total incapacity the employee
has been exposed to the inhalation of silica or other
harmful dust over a period of not less than five
years, one of which shall have been in this common-
wealth, under a contract of employment in this
commonwealth: provided, however, that if the em-
ployee shall have been employed by the same em-
ployer during the whole of such five-year period,
his right to compensation against the insurer shall
not be affected by the fact that he had been em-
ployed during any part of such period outside of
this commonwealth.
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Section 81. No compensation shall be payable for119
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120 incapacity or death resulting from silicosis or other
121 occupational pulmonary dust disease if the em-

122 ployee, at the time of entering into the employment
123 of the employer by whom or by whose insurer com-
124 pensation would otherwise be payable, falsely repre-
125 sented himself in writing as not having previously
126 been incapacitated, laid off or compensated, in
127 damages or otherwise, because of such disease.
128 Section 82. When compensation is payable under
129 this chapter for incapacity or death resulting from
130 silicosis or other occupational pulmonary dust dis-
131 ease, the self-insurer or the insurer which was on the
132 risk of the employer, in whose employment the
133 employee was last exposed to the hazards of the
134 disease during a period of sixty days or more, at the
135 time when the employee was last exposed to such
136 hazards, shall be liable therefor; and the notice of
137 contraction of the disease and of injury or death,
138 and the claim for compensation, as required this
139 chapter, shall be given and made to such insurer or
140 to the employer.
141 Section 83. In case of continuous incapacity or
142 of continuous incapacity and death, from silicosis
143 or other occupational pulmonary dust disease, the
144 date of total incapacity shall, for all purposes, be
145 deemed the time the disease was contracted. If the
146 date of such incapacity be controverted and cannot
147 be exactly fixed scientifically, the medical referees, or
148 a majority of them, shall fix the most probable date,
149 having regard to all the circumstances of the case.
100 Section 84- No proceedings for compensation for
151 incapacity or death from silicosis or other occupa-
lo2 tional pulmonary dust disease shall be maintained
153 unless notice of injury, and, if death results, also of
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154 death, and claim for compensation therefor, be given
155 and made as required in this chapter.
156 Section 85. The insurance or security to be pro-
-157 vided by an employer for the payment to his em-
-158 ployees of the compensation herein provided for
159 injuries resulting from silicosis or other occupational
160 pulmonary dust disease may be separate and dis-
-161 tinct from the insurance to be provided for the
162 payment of compensation for all other injuries
163 covered by this chapter.

1 Section 2. Chapter one hundred and fifty-two
2 of the General Laws is hereby amended by inserting
3 after section fifty-two, as appearing in the Tercen-
-4 tenary Edition thereof, the following new section:
5 Section 52A. No insurance company shall be
6 authorized nor continue to transact business in this
7 commonwealth under subdivision (5) or (e) of the
8 sixth clause of section forty-seven of chapter one
9 hundred and seventy-five unless and until it shall

10 file with the commissioner of insurance an agree-
-11 ment in writing that it will submit in its classifica-
-12 tions of risks or premiums for the approval of the
13 commissioner under the preceding section a proposed
14 premium for such insurance not in excess of six per
15 cent of the pay roll of an employer in the granite
16 industry entitled to such insurance, whose employees
17 are exposed to the hazards of silicosis or other
18 occupational pulmonary dust disease and for whom
19 limited benefits are provided by sections seventy-

-20 six to eighty-five, inclusive.

1 bECTiON 3. this act shall not apply to cases of
2 incapacity or death resulting from silicosis or other
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3 occupational pulmonary dust disease in which the
4 last exposure to the hazards of such disease occurred
5 before the effective date of this act.

1 Section 4. Section sixty-five of said chapter one
2 hundred and fifty-two, as appearing in chapter
3 three hundred and ninety-four of the acts of nine-
-4 teen hundred and thirty-seven, is hereby further
5 amended by striking out said section sixty-five and
6 inserting in place thereof the following:
7 Section 65. For every case of personal injury
8 resulting in death covered by this chapter, except
9 silicosis or other occupational pulmonary dust dis-

-10 ease, when there are no dependents, the insurer shall
11 pay into the treasury of the commonwealth one
12 thousand dollars. Such payments shall constitute a
13 special fund in the custody of the state treasurer,
14 who shall make payments therefrom upon the writ-
-15 ten order of the department for the purposes set
16 forth in section thirty-seven.

1 Section 5. This act shall take effect upon its
2 passage.
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In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act extending the benefits of workmen’s com-
pensation TO EMPLOYEES WHOSE EMPLOYERS ARE NOT

INSURED UNDER THE WORKMEN’S COMPENSATION ACT.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

Cljc Commontoealtb of Massachusetts

1 Chapter one hundred and fifty-two of the General
2 Laws is hereby amended by inserting after section
3 twenty-five, as appearing in the Tercentenary Edi-
-4 tion thereof, under the caption compulsory com-
-5 PENSATION AND SELF-INSURANCE, the following six
6 sections:
7 Section 25A. Every employer subject to this
8 chapter shall secure the payment of workmen’s
9 compensation benefits to his employees and pay or

10 provide compensation for their disability or death
11 as provided in this chapter, as follows:
12 (a) By insurance with an insurer.
13 (6) By furnishing proof satisfactory both to the
14 department and the commissioner of insurance of
15 his financial ability to pay such compensation bene-
-16 fits; provided, however, that the department and
17 the commissioner of insurance shall have authority
18 to deny the application of an employer so to pay
19 compensation for himself, or, may at any time
20 revoke their approval of such application if such
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employer shall in their judgment be unable to pay
the compensation benefits required by this chapter,
fail to keep on deposit with the state treasurer cash,
bonds, stocks and other evidences of indebtedness
required by this section, or fail to promptly pay all
awards and to comply with the rules and regulations
of the department or with the provisions of this
chapter. No such approval once given shall be
revoked until such employer shall have been given
an opportunity to be heard after reasonable notice.
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(c) By keeping on deposit with the state treasurer

in trust for the benefit and security of his employees
hereunder such amount of cash, bonds, stocks and
other evidences of indebtedness as the department
may require, to be used, liquidated and disbursed
only upon the order of the department or of a court
of competent jurisdiction. At any time and from
time to time the department, in its discretion, may
order an increase, or, if the value of such deposit is
in excess of the amount required to cover the risks
of the depositor, a reduction in the amount of such
deposit, and may permit the substitution of securities
in place of those deposited. Interest, dividends and
other income from such deposit shall be payable to
the employer who has deposited them unless and
until the department shall otherwise direct. Except
as hereinbefore provided, the deposit shall not be
returned to the employer who made the deposit
until such employer becomes insured or furnishes a
bond hereunder or has ceased to transact business
in the commonwealth, and until the department is
satisfied that he is under no obligation to any em-
ployee or employee’s personal representatives for
compensation benefits.
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(d) By furnishing a bond, which shall be in the
custody of the state treasurer, with corporate suret}'
or sureties and in a penal sum satisfactory to and as
the department shall require, conditioned that such
employer will satisfy all his responsibilities and obli-
gations to his employees as an employer hereunder
and as if an insurer. Such bond shall be in the form
and conditioned upon such other terms and condi-
tions as the department and the commissioner of
insurance shall approve. Additional bonds may be
required from time to time by the department.

(e) By furnishing an indemnifying contract from
a company authorized to write workmen’s compen-
sation insurance whereby the company agrees to
guarantee to pay the benefits under this chapter in
the event of default by a self-insurer.

Section 258. The provisions of the preceding sec-
tion shall not apply to masters of and seamen on
vessels engaged in interstate or foreign commerce,
persons employed by any express company, sleeping
car company, or carrier by railroad, subject to
Part I of the interstate commerce act, persons em-
ployed as farm laborers or domestic servants, per-
sons in casual employments, persons in business or
employments which are not in the usual course of
the trade, business, occupation or profession of the
employer, members of an employer’s family dwelling
in his household, a member of a partnership employed
by the partnership, persons employed by religious,
charitable or educational institutions or in employ-
ments which a,re not carried on by an employer for
personal gain, persons employed in professional
offices, except as herein otherwise provided, clerical
and office workers, persons employed by an employer
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having no more than five employees regularly em-
ployed in or in connection with the same business or

establishment, unless the employment of such per-
sons is determined by the department to be extra
hazardous, and persons subject to the longshore-
men’s and harbor worker’s compensation act; but
not excepting clerical and office workers whose em-
ployer has other employees for whom such employer
is required by the provisions of this chapter to
secure the payment of workmen’s compensation
benefits; provided, however, that an employer may
bring an exempt employment or employments within
the coverage of this chapter by securing compensa-
tion to his employee or employees in accordance
with the provisions thereof.
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Section 25C. An employer subject to this chapter,
the insurance premiums for whose classification
exceeds eight per cent of his pay roll, if he deems such
rate excessive, may apply to the commissioner of
insurance for the investigation of such rate. The
commissioner shall thereupon investigate such rate
for the purpose of determining whether it is exces-
sive. In making such investigation and for the
purpose of reducing such rate the commissioner
may request the department of labor and industries
to investigate the hazards of the industry or employ-
ment under consideration and to submit recom-
mendations for reducing such hazards. If the
commissioner of insurance determines that such
rate is excessive he may require the insurer to file
a new classification of risks and premiums relating
to such industry or employment which shall take
effect upon the approval of the commissioner if
adequate and reasonable as provided in section
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fifty-two. If the commissioner finds such rate to be
adequate and reasonable he shall deny such appli-
cation. Upon the filing of such application the
provisions of section twenty-five A shall be sus-
pended, if the applicant so desires, until final deter-
mination by the commissioner and until such time
as he may order. Any person aggrieved by any
order or final decision of the commissioner may appeal
to the superior court. An employer shall have the
right to renew an application from time to time but
not sooner than one year after final disposition of
an application.
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Section 25D. An employer who has satisfied the
department and the commissioner of insurance of
his financial ability or made the deposit with the
state treasurer or furnished a bond or an indemni-
fying contract, as provided in section twenty-five A,
to secure the payment of workmen’s compensation
benefits shall be deemed an insured person under
this chapter and shall have all the liabilities and
responsibilities of an insurer. Such an employer
shall be known as a self-insurer.
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Section 25E. An employer subject to this chap-
ter who fails to secure the payment of compensation
benefits to his employees hereunder shall be guilty
of a misdemeanor and shall be punishable by a fine
of not more than five hundred dollars or by imprison-
ment for not more than one year, or both. If such
an employer is a corporation, the president, treasurer
and secretary thereof shall be liable to such penalty.
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Section 25F. Every employer who has secured
workmen’s compensation benefits to his employees
in accordance with the provisions of this chapter
shall post and maintain in a conspicuous place or
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157 places in and about his place or places of business
158 typewritten or printed notices in a form prescribed
159 by the department, stating that he has secured the
160 payment of compensation benefits to his employees
161 and their dependents in accordance with the provi-
-162 sions of this chapter.
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In the Year One Thousand Nine Hundred and Thirty-Nine.

Vn Act providing for the equitable distribution
OF REJECTED RISKS AMONG INSURERS OF WORKMEN’S
COMPENSATION.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Chapter one hundred and fifty-two of the General
2 Laws is hereby amended by inserting after section
3 sixty-five, as appearing in the Tercentenary Edition
4 thereof, under the caption assignment of rejected

5 risks and pooling, the following fourteen sections;
6 Section 65A. Any employer whose application
7 for workmen’s compensation insurance has been
8 rejected or not accepted within five days by two
9 insurers may appeal to the department, and if it

10 shall appear that such employer has complied with
11 or will comply substantially with all laws, orders,
12 rules and regulations in force and effect relating to
13 the welfare, health and safety of his employees, and
14 shall not be in default of payment of any premium
15 for such insurance, then the department shall certify
16 to the commissioner of insurance that such employer
1/ is entitled to workmens compensation insurance.
18 The commissioner of insurance shall thereupon
19 designate an insurer who shall forthwith, upon the
20 receipt of the payment for the premium therefor

Ci)t CommontuealtJ) of 9@assacf)Uoetts
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issue to such employer a policy of insurance insuring
the payment of workmen’s compensation benefits
under this chapter. The commissioner of insurance
shall make equitable distribution of such risks
among insurers in such manner that, so far as prac-

ticable, no insurer will be assigned a larger propor-
tion of premiums under assigned policies during any
calendar year than that which the total of work-
men’s compensation premiums written in the com-
monwealth by such insurer during the previous
calendar year bears to the total workmen’s compen-
sation premiums written in the commonwealth by
all insurers during the previous calendar year.
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Section 658. If, after the issuance of a policy
under the preceding section, it shall appear that the
employer to whom the policy was issued is not or
has ceased to be entitled to such insurance, the in-
surer shall have the right, with the approval of the
department, to cancel such policy in the manner
provided in this chapter; provided, however, that
the insurer desiring to cancel such policy shall give
notice in writing to the department and the insurer
of its desire to cancel. The department may approve
such cancellation unless the employer shall within
ten days after the receipt of such notice file with the
department objections thereto, and if such objec-
tions are fded the department shall hear and decide
the case within a reasonable time thereafter.
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49 Section 6oC. All losses incurred under policies

issued to employers under section sixty-five A shall
be equitably distributed among all insurers as herein
provided. Such distributions of losses shall be
effected through two separate reinsurance pools;
one constituted by and comprised of all insurers
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operating as mutual companies, herein called “mu-
tual pool,” and the other constituted by and com-
prised of all other insurers, herein called “stock
pool.” All losses incurred by members of the mutual
pool shall be equitably distributed among all insurers
which are members of such pool, and all losses in-
curred by members of the stock pool shall be equi-
tably distributed among all insurers which are mem-
bers of such pool. The mutual pool shall distribute
all losses incurred by its members during each cal-
endar year under policies issued to employers pur-
suant to the provisions hereof in such a manner
that no member shall be required to pay a larger
proportion of such losses than the volume of all
workmen’s compensation insurance premiums written
by such member in the commonwealth during the
previous calendar year bears to the total volume of
such insurance premium written in the common-
wealth by all members of the mutual pool during such
previous calendar year. The stock pool shall dis-
tribute all losses incurred by its members during
each calendar year under such policies in such a
manner that no member shall be required to pay a
larger proportion of such losses than the volume of
all such insurance premiums written by such mem-
ber in the commonwealth during the previous cal-
endar year bears to the total volume of such insur-
ance premiums written in the commonwealth by
all members of the stock pool during such previous
calendar year. The words “premiums written” as
used in this section shall mean gross premiums
charged on all policies less all premiums returned to
policyholders except dividends or savings refunded
under participating policies. No insurer shall be
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89 authorized to write or to continue to write compen-
-90 sation insurance in this commonwealth unless such
91 insurer is a member of the pool herein designated
92 for such insurer.
93 Section 65D. By arrangement between insurers
94 which are members of the same pool, and with the
95 approval of the department and such pool, an in-
96 surer may issue a policy to an employer who had
97 been assigned by the commissioner to another
98 insurer, and such issuance of a policy shall consti-
99 tute a compliance with and be subject to the provi-

100 sions of section sixty-five A and shall not affect the
101 allotment to the respective insurers of assignments
102 thereafter to be made by the commissioner of
103 insurance.
104 Section 65E. Any employer whose insurance has
105 been assigned under the provisions of section sixty-
106 five A, and which insurance is later reassigned under
107 the provisions of said section, shall be assigned to
108 an insurer which is a member of the same pool as
109 the previously assigned insurer.
110 Section 65F. At the termination of any work-
111 men’s compensation insurance policy issued to an
112 employer whose insurance has been assigned to an
113 insurer under the provisions of section sixty-five A,
114 any insurer may voluntarily provide such insurance
115 for such employer on its own behalf, but in the
116 event of any such voluntary insurance the insurer
117 assuming the same shall pay into the pool in which
118 such policy or policies of such employer were rein-
119 sured an amount equal to any excess of losses in-
120 curred over the premiums collected on account of
121 such policy or policies during the entire period of
122 insurance as an assigned employer.
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issue an order to such insurer to show cause why the
license of such insurer to do business in the common-
wealth should not be suspended, and after notice
and a hearing shall make a finding thereon or order
such insurer forthwith to comply. If the insurer is
found by the commissioner to have refused or
neglected to comply with sections sixty-five A to
sixty-five L, or with any lawful order or ruling made
by the commissioner, the commissioner shall sus-
pend forthwith the license of such insurer to trans-
act workmen’s compensation insurance in the com-
monwealth until such insurer shall have complied
with such order or ruling.
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Section GSN. Any employer or employers, in-
surer or insurers, aggrieved by any order or ruling
of the department or of the commissioner of insur-
ance under the provisions of sections sixty-five A to
sixty-five L may, within thirty days after notice
thereof, file a petition in the superior court for a
review thereof; but the filing of such a petition
shall not suspend such order or ruling unless a stay
thereof shall be allowed by a justice of said court
pending the final determination of the review. The
court shall summarily hear the petition and make
any appropriate order or decree.
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