
SENATE 622

Executive Department

To the Honorable Senate and House of Representatives

Under the provisions of Article LVI of the Amend-
ments to the Constitution, I am returning herewith
Senate Bill 564, amended, entitled “An Act making cer-
tain provisions of law requiring approval and publication
of by-laws inapplicable to cities, and validating ordi-
nances heretofore adopted without such approval and
publication” with the recommendation that it be amended
as follows: by striking out all after the enacting clause
and substituting therefor the following resolve:

Ct)E Commontocaltf) of 9?a»sat|niBCtts

Resolved, That a special commission, to consist of the state secre-
tary, the attorney general, the commissioner of corporations and tax-
ation, the director of the division of accounts, the counsel to the
state senate and the counsel to the house of representatives, is hereby
established for the purpose of making an investigation relative to
ordinances of the cities of the commonwealth, with a view to deter-
mining the advisability of further restricting the scope of such ordi-
nances, particularly for the purpose of preventing inclusion therein of
provisions inconsistent with existing provisions of law. Said commis-
sion shall consider the matter of the approval of such ordinances and
make recommendations as to what officer, board, commission or other
agency should be designated as the approving authority with respect
to such ordinances, and shall also consider the extent, if any, to which
such ordinances should be published. Any member of said commission,
may, if he so elects, designate an officer or employee in his department
or office, who shall serve in his place on said commission. Said com-
mission shall report to the general court the results of its investiga-
tion, and its recommendations, together with drafts of legislation
necessary to carry said recommendations into effect by filing the same
with the clerk of the House of Representatives on or before the first
Wednesday of December in the year nineteen hundred and forty.
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By striking out the title and inserting in place thereof
the following resolve:

Resolve providing for an Investigation by a Special Commission
relative to ordinances of the Cities of the Commonwealth.

I have given much time and thought to this bill and
appreciate very much the difficulties which the Legisla-
ture seeks to solve. I am informed, however, by the
Commissioner of Corporations and Taxation that real
danger may result from the enactment of this legislation.
I am submitting herewith a copy of a letter submitted
to me by Commissioner Long and also a copy of a letter
on the same matter from Mr. Theodore N. Waddell,
Director of the Division of Accounts. I have taken the
suggestion of Mr. Long, that a resolve authorizing an
intelligent study of the problem of ordinances and by-
laws be substituted by your honorable bodies and so
recommend.

LEVERETT SALTONSTALL,
Governor of the Commonwealth.
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Department of Corporations and Taxation
Division of Accounts, August 7, 1939.

His Excellency Levbrett Saltonstall, Executive Department, State
House, Boston.

Your Excellency: Senate Bill No. 564 is an act
making certain provisions of law requiring approval and
publication of by-laws inapplicable to cities, and vali-
dating ordinances heretofore adopted without such
approval and publication.

Section 1 of this act definitely amends section 32 of
chapter 40, General Laws, by specifically providing that
said section 32 shall not apply to cities.

Section 2 of this act validates all ordinances hereto-
fore passed in so far as they may be invalid by reason of
failure to comply with the provisions of section 32.

This bill undoubtedly is a result of a Supreme Court
decision in the case of Arthur A. Fortin vs. City of Chico-
pee which was handed down on November 10, 1938. This
decision refers to salaries of permanent firemen of the
City of Chicopee fixed by ordinance, and during the
period from December 1, 1933 to January, 1936 deduc-
tions were made from the weekly salaries since insuffi-
cient funds had been appropriated to pay the amount
of the salary required by ordinance. In this decision it is
interesting to note that in the next to the last paragraph
the Court stated that General Laws, chapter 40, section
32, as amended by the 1933 act, requires approval by
the Attorney General before a by-law takes effect, and
section one of said chapter 40, except as otherwise ex-
pressly provided, requires that all laws relative to towns
shall apply to cities. They also cite that ordinances
applied to cities shall be synonymous with by-laws, and
that “town”, when applied to towns, or officers or em-
ployees thereof, shall include cities. Various common
practices of city charters, nevertheless, have been held
sufficient to absolve a city from having its ordinances
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approved by the Attorney General or the Superior Court,
which, until the statute of 1904, was the approving
authority for town by-laws.

The report further stresses the point that all by-laws
must be advertised. It is quite likely that this provision
has not been complied with in many cases in our cities,
and section 2 of this bill seeks to validate all ordinances
heretofore enacted regardless of wdiether they were ap-
proved by the Attorney General, advertised, or warned
under any other provision covered by section 32 of
chapter 40.

The facts are that there is no uniformity relative to
the enactment of ordinances such as found in section 32
of chapter 40, where towns are named, and unfortunately
ordinances are frequently enacted to accomplish a par-
ticular purpose without due regard to the general wel-
fare of the community as a whole. There should be some
general provision to safeguard future government from
the passage of improper ordinances, for I have found that
frequently there has been an attempt to void the budget
provisions of chapter 44, General Laws, in an effort to
accomplish indirectly what they cannot do directly. For
example, a request for appointment of a new official, or
the changing of the salary of existing officials, is refused
by the Mayor, and the Council, being unable to increase
an item under section 32, chapter 44, would then take a
circuitous route by establishing a position by ordinance
and fixing a salary, so that in the following year the mayor
shall include in his budget a sum sufficient to meet the
salaries fixed by ordinance under section 33A of chapter
44. One of the first Supreme Court Decisions which
came down under the enactment of chapter 719 of the
Acts of 1913, which is now section 32 of chapter 44, is
the case of Flood vs. Hodges. Chief Justice Rugg, in
writing this opinion in no uncertain terms, interpreted
the intent of the Legislature in the enactment of the
Municipal Indebtedness Act of 1913. The Council of
the City of Taunton attempted to raise the salaries of
firemen and policemen late in the year when there was
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no money available, but had they made the effective date
of the ordinance in the following year it is uncertain as
to what the tone of this decision might have been.

There is another case which has been rendered very
recently by the Supreme Court the case of Martin J.
McGah vs. Charles F. Quigley, et al., and this decision
was rendered on July 25, 1939. In this case the city, by
ordinance, provided that “the collector of taxes shall
collect, under the title of city or town collector, all ac-
counts due the city or town, and may in like manner
define his powers and duties in relation to the collection
of such accounts.” In this case the Court discussed at
great length, holding the ordinance void for the reason
that it was inconsistent with the General Laws.

The seriousness of a bill such as the one before you is
due, as I see it, very largely to the fact that by-laws and
ordinances so many times are as effective in the conduct
of municipal government as those general laws enacted
by the General Court which are carefully scrutinized by
His Excellency the Governor before they become finally
a law. Furthermore, there are at the present time, either
in court or threatened to be brought to court, a great
many cases which might seriously affect the finances of a
number of our cities.

I can well understand the desirability of having a defi-
nite opinion of the Supreme Court that section 32, chap-
ter 40, does or does not apply to cities, and if it does not
apply, then some machinery should be set up that greater
uniformity could be had in the ordinances of the various
cities, and the elimination of those ordinances which in-
directly defeat the purposes of the Municipal Indebted-
ness Act of 1913 could be accomplished.

It is a serious situation to possibly destroy vested
rights without having a more complete knowledge of
what vested rights are affected.

Respectfully submitted,

(Signed) THEODORE N. WADDELL,
Director of Accounts.
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Department of Corporations and Taxation, Augu }39.

His Excellency Levbrett Saltonstall, State House, Boston.
S. 564, amended

An Act Making Certain Provisions of Law Requiring
Approval and Publication of By-Laws Inapplicable to
Cities, and Validating Ordinances Heretofore Adopted
Without Such Approval and Publication.

Dear Governor Saltonstall: This bill should not
have your approval. Real danger lurks within it. It
undertakes to relieve cities from the requirement of pub-
lication in respect to ordinances by so changing section
32 of chapter 40. Section 2 of the act seeks to validate
ordinances which have not been published in accordance
with section 32 of chapter 40.

The bill on its face is innocent enough, but if approved
might continue a bad situation. This proposal offers the
opportunity to clear a situation which becomes increas-
ingly difficult. Ordinances and by-laws are supposed to
be in accordance with the General Laws but they have
been in so many cases loosely developed through the
years that they need intelligent overhauling. The Su-
preme Judicial Court has very frequently and even
within two weeks called to attention the invalidity of
ordinances. This in some cases has developed because
no attempt was made by the city solicitor to revise ordi-
nances as statutes and decisions clearly directed. Thus
all original mistakes are perpetuated and with political
expediency dictating new ordinances in many places
they are very much out of line. It must not be over-
looked that there are cases pending in courts which relate
to ordinances, and it would be extremely unfortunate if
legislative action should validate questionable ordinances.

It is respectfully suggested that a Resolve be substi-
tuted for this bill, authorizing an intelligent study of the
problem of ordinances and by-laws. If what is now
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understood to be a good or had ordinance can be so
determined and corrected or approved, the ordinances in
being will be correct and the future protected by legisla-
tion.

Admittedly, the Attorney General’s office under whose
direction by-laws are now approved is likely to change
from time to time so that there can be no continuity of
good practice by one who understands and has the
necessary previous records. It is respectfully suggested
that, as the Senate and House Counsel keep the General
Laws in order, they be delegated to approve ordinances
and by-laws. In this way permanent records can be
kept and ordinances and by-laws be uniformly treated
as are the General Laws and readjustment made as
required by changes in the General Laws.

The question of ordinances has not been free from
trouble since Mr. Justice Shaw considered them in 12
Pickering 227. The present law made worse by this pro-
posal makes for miscarriage of municipal justice through
faulty ordinances and by-laws. A major operation is
needed. This proposal offers the opportunity through
study and recommendation. The bill in its present form
should not have your approval.

Respectfully submitted,

(Signed) HENRY F. LONG,
Commissioner of Corporations and Taxation.
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