
No. 1458HOUSE
By Mr. McEvoy of Somerville, petition of Joseph F. McEvoy, Jr.,

and another relative to decisions, rules and regulations of administra-
tive agencies, petitions for adoption, declaratory judgments, contested
cases, official notices, examination of evidence, appeals, review of
cases and other matters relating to said agencies or to the courts.
The Judiciary.

In the Year One Thousand Nine Hundred and Fifty-Three.

an Act to provide for review of the decisions,
RULES AND REGULATIONS OF ADMINISTRATIVE OFFICERS

OR BODIES EXISTING UNDER THE CONSTITUTION OR BY

LAW; TO DEFINE TERMS, TO PROVIDE FOR fILING AND
TAKING OF EFFECT OF RULES, PUBLICATION OF RULES,
PETITION FOR ADOPTION, AMENDMENT OR REPEAL OF

RULES; TO PROVIDE FOR DECLARATORY JUDGMENTS

RESPECTING THE VALIDITY OF RULES OR OF THREATENED
APPLICATIONS THEREOF; TO PROVIDE FOR The HANDLING

OF CONTESTED CASES, OFFICIAL NOTICE, EXAMINATION

OF EVIDENCE, FORM AND MANNER OF MAKING DECI-

SIONS AND ORDERS; TO PROVIDE FOR JUDICIAL REVIEW
Of CONTESTED CASES; TO PROVIDE FOR APPEALS.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. For the purpose of this act:
2 (a) “Agency” means any administrative officer
3 or body existing under the Constitution, or by law,
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4 and authorized by law to make rules or to adjudi-
-5 cate contested cases.
6 (b ) “Rule” includes every regulation, standard
7 or statement of policy or interpretation of general
8 application and future effect, including the amend-
-9 ment or repeal thereof, adopted by an agency,
10 whether with or without prior hearing, to implement
11 or make specific the law enforced or administered by
12 it or to govern its organization or procedure, but
13 does not include regulations concerning only the
14 internal management of the agency and not directly
15 affecting the legal rights or privileges of, or pro-
-10 cedures available to, the public.
17 (c) “Contested case” means a proceeding before
IS an agency in Avhich legal lights, duties or privileges
19 of specific parties are required lay statute to he de-
-20 termined after hearing.

1 Section 2. (a) Each state agency shall file forth-
-2 with in the office of the secretary of state a certified
3 copy of each rule adopted by it, including all rules
4 now in effect. The secretary of state shall keep a
5 permanent register of such rules open to public in-
-0 spection.
7 (5) Each rule hereafter adopted shall become effec-
-8 five ten days after such filing unless a later date is
9 required by statute or specified in the rule.

1 Section 3. (a) For the state agencies there shall
2 be a monthly bulletin in which it shall set forth the
3 text of all rules filed during the preceding month,
4 excluding rules now in effect.
5 (5) The proper state officer shall, as soon as possible
6 after the effective date of this act, compile, index and
7 publish all rules adopted by each agency and remain-
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8 ing in effect. Compilations shall be supplemented or
9 revised as often as necessary, and at least once every

10 two years.
11 (c) Bulletins and compilations shall be made avail-
-12 able upon request to state and local officials free of
13 charge, and to other persons at a price fixed by the
14 proper state authority to cover publication and mail-
-15 ing costs. The costs of such printing and publica-
-16 tion shall be paid out of the funds for the operation
17 of the agency filing such rules.

1 Section 4. Any person may petition an agency
2 requesting the promulgation, amendment or repeal
3 of any rule.

1 Section 5. The power of the courts of this state
2 to render declaratory judgments shall extend to de-
-3 claratory judgments respecting the validity of the
4 rules, or of threatened applications thereof, and such
5 suits may be maintained against agencies whether
6 or not the plaintiff has first requested the agency to
7 pass upon the question presented. The venue of
8 such suits against agencies shall, at the option of the
9 plaintiff, be in the superior court of Suffolk county,

10 or in the county of the plaintiff’s residence, or if the
11 plaintiff is a corporation, domestic or foreign, having
12 a registered office or business office in this state, in
13 the county of such registered office or business office.
14 Nothing herein contained shall be construed as a
15 limitation on the declaratory or other relief which
16 the courts might grant in the absence of this section.

1 Section 6. Prior to the final disposition of any
2 contested case, all parties shall be afforded an op-
-3 portunity for hearing after reasonable notice, but
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4 this shall not preclude the informal disposition of
5 such cases by stipulation, consent order, or default,
6 or by agreed settlement where such settlement is
7 permitted by law. Unless otherwise agreed by all
8 parties, each agency shall cause all proceedings in
9 hearing before it in contested cases to be taken down
10 stenographically by a competent stenographer. Any
11 party may have a copy of all or any part thereof upon
12 paying the proper charges therefor.

1 Section 7. In contested cases
2 (a) Records and documents of the agency which
3 are to be considered in the case shall be offered in
4 evidence so as to become a part of the record, the
5 same as any other evidence.
6 ( b ) Agencies shall take official notice of all matters

7 of which the courts take judicial notice. They may

8 also take official notice of technical or scientific facts,
9 not judicially cognizable, within their competence,
10 if they notify the parties, either during a hearing or

11 in writing before a hearing or in tentative findings
12 made after hearing, of the facts of which they pro-
-13 pose to take such notice, and give the parties rea-

-14 sonable opportunity to contest such facts or other-
-15 wise show that it would not be proper for the agency
16 to take such notice of them.

1 Section 8. Whenever in a contested case, all of
2 the officials of the agency who are to render the final
3 decision do not hear or read the evidence, such de-
-4 cision shall not be rendered by the agency until each
5 party to the proceedings has been afforded an op-
-6 portunity to present arguments, either oral or
7 written, to all of the officials who are to render the
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8 decision. All of the officials who are to render the de-
-9 cision shall, before deciding the case, personally con-

-10 sider the whole record or such portions thereof as
11 may be cited by the parties, and shall personally
12 consider any oral or written arguments presented by
13 either of the interested parties. The parties may by
14 written stipulation waive compliance with this sec-
-15 tion.

1 Section 9. Every decision and order in a cou-
-2 tested case shall be in writing, and, except in default
3 cases or cases disposed of by stipulation, consent or-
-4 der, or agreed settlement, the decision, including
5 orders refusing licenses, shall include or be accom-
G panied by findings of fact and conclusions of law.
7 The findings of fact shall be stated separately from
8 the conclusions of law, and shall include a concise
9 statement of the findings on which the agency bases

10 its order. Immediately upon deciding any contested
11 case the agency shall give written notice of its de-
-12 cision by delivering or mailing such notice to each
13 party, or his attorney of record, and shall upon re-
-14 quest furnish him with a copy of the decision, order
15 and findings of fact and conclusions of law.

1 Section 10. (a) Any person who has exhausted
2 all administrative remedies provided by law and who
3 is aggrieved by a final decision in a contested case,
4 whether such decision is affirmative or negative in
5 form, shall be entitled to judicial review thereof, as
6 provided in this section, unless some other provision
7 for judicial review is provided by statute; provided,
8 however, that nothing in this act contained shall pre-
-9 vent any person from attacking any void order of an
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agency at any time or in any manner that would be
proper in tie absence of this section. Unreasonable
delay on the part of any agency in deciding any con-
tested case shall he grounds for an order of the court
either compelling action by the agency or removing
the case to the court for decision.
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(h) Proceedings for review may be instituted by
filing a petition in the superior court of the county
of the plaintiff’s residence within thirty days after
the mailing or delivery of the notice of the agency’s
final decision. Such petition may be filed without
first seeking a rehearing, but in cases where agencies
have authority to entertain motions for rehearing,
and such a motion is duly filed, the thirty-day period
aforesaid shall run from the date of the delivery or
mailing of notice of the agency’s decision on such
motion. No summons shall issue in such case, hut
copies of the petition shall be delivered to the agency
and to each party of record in the proceeding before
the agency or to his attorney of record, or shall be
mailed to the agency and to such party or his said
attorney by registered mail, ami proof of such de-
livery or mailing shall be filed in the case. The
venue of such cases shall, at the option of the plain-
tiff, be in the superior court of Suffolk county, or in
the county of the plaintiff or of one of the plaintiff’s
residence, or if any plaintiff is a corporation, do-
mestic or foreign, having a registered office or busi-
ness office in this state, in the county of such regis-
tered office or business office. The court, in its
discretion, may permit other interested persons to
intervene.
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(c) Pending the filing and final disposition of pro-
ceedings for review under this section, the agency
may stay the enforcement of its order and may tem-
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porarily grant or extend relief denied or withheld.
Any court in which such proceedings for review may
be pending may issue all necessary and appropriate
process to stay or require the agency to stay the en-
forcement of its order or temporarily to grant or ex-
tend or require the agency temporarily to grant or
extend relief denied or withheld, pending the final
disposition of such proceedings for review. Such
stay or other temporary relief by a reviewing court
may be conditioned upon such terms as shall appear
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54
to the court to be proper. No such stay or tem-
porary relief shall be granted by a reviewing court
without notice, except in cases of threatened ir-
reparable injury; and when in any case a stay or
other temporary relief is granted without notice the
court shall then make an order, of which due notice
shall be given, setting the matter down for hearing
as promptly as possible on the question whether such
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stay or temporary relief shall be continued in effect.
No such stay or other temporary relief shall be
granted or continued unless the court is satisfied that
the public interest will not be prejudiced thereby.
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(o') Within thirty days after the filing of the peti-
tion or within such further time as the court may
allow, the record before the agency shall be filed in
the reviewing court. Such record shall consist of
any one of the following: -
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(1) Such parts of the record, proceedings and evi-
dence before the agency as the parties by written
stipulation may agree upon.
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(2) An agreed statement of the case, agreed to by
all parties and approved as correct by the agency.

to

76
(3) A complete transcript of the entire record,

proceedings and evidence before the agency.
It

78
Evidence may be stated in either question and79
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80 answer or narrative form. Documents may he
81 abridged by omitting irrelevant and formal parts
82 thereof. Any matter not essential to the decision of
83 the questions presented by the petition may be
84 omitted. The decision, order and findings of fact
85 and conclusions of law shall in every case be in-
80 eluded. The record filed in the reviewing court shall

be properly certified by the agency, and shall be87
88 typewritten, mimeographed, printed or otherwise
89 suitably reproduced. In any case where papers,

90 documents or exhibits are to be made a part of the
91 record in the reviewing court, the originals of all or

92 any part thereof, or photostatic or other copies which
93 may have been substituted therefor, may, if the
94 agency permits, be sent to the reviewing court in-
95 stead of having the same copied into the record. In
96 any case where any party fails or refuses to agree to

97 the correctness of a record, the agency shall decide
98 as to its correctness and certify the record accord-
99 ingly. If any party shall be put to additional ex-

100 pense by reason of the failure of another party to
101 agree to a proper shortening of the record, the court
102 may tax the amount of such additional expense
103 against the offending party as costs. The record to
104 be filed in the reviewing court shall be filed by the

plaintiff, or at the request of the plaintiff shall be105
106 transmitted by the agency directly to the clerk of

the reviewing court and by him filed; provided, that107
108 when original documents are to be sent to the re-

-109 viewing court they shall be transmitted by the
110 agency directly, as aforesaid, dhe court may re-

-111 quire or permit subsequent corrections of or addi-
-112 tions to the record.
113 (e) The court shall hear the case without a jury
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114 and, except as otherwise provided in subsection (h)
115 of this section, shall hear it upon the petition and
116 record filed as aforesaid.
117 (/) The inquiry may extend to a determination of
118 whether the action of the agency
119 (1) Is in violation of Constitutional provisions.
120 (21 Is in excess of the statutory authority or juris-
-121 diction of the agency.
122 (3) Is unsupported by competent and substantial
123 evidence upon the whole record.
124 (4) Is, for any other reason, unauthorized by Iawr .

125 (5) Is made upon unlawful procedure or without
126 a fair trial.
127 (6) Is arbitrary or capricious.
128 (7) Involves an abuse of discretion.
129 ( g) Whenever the action of the agency being re-
-130 viewed does not involve the exercise by the agency
131 of administrative discretion in the light of the facts,
132 but involves only the application by the agency of
133 the law to the facts, the court may weigh the evi-
-134 dence for itself and determine the facts accordingly.
135 The law applied by the agency as aforesaid may in-
-136 elude the agency’s own rules. In making such de-
-137 termination the court shall give due weight to the
138 opportunity of the agency to observe the witnesses,
139 and to the expertness and experience of the par-
-140 ticular agency.
141 (/i) Wherever under subsection (g) of this section
142 or otherwise the court is entitled to weigh the evi-
-143 dence and determine the facts for itself, the court
144 may hear and consider additional evidence if the
145 court finds that such evidence in the exercise of
146 reasonable diligence could not have been produced
147 or wras improperly excluded at the hearing before
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the agency. Wherever the court is not entitled to
weigh the evidence and determine the facts for itself,
if the court finds that there is competent and ma-
terial evidence which, in the exercise of reasonable
diligence, could not have been produced or was im-
properly excluded at the hearing before the agency,
the court may remand the case to the agency with
directions to reconsider the same in the light of such
evidence. The court may in any case hear and con-
sider evidence of alleged irregularities in procedure
or of unfairness by the agency, not shown in the
record.
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(i) The court shall render judgment affirming, re-
versing or modifying the agency’s order, and may
order the reconsideration of the case in the light of
the court’s opinion and judgment, and may order
the agency to take such further action as it may be
proper to require; but the court shall not substitute
its discretion for discretion legally vested in the
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(j) Appeals may be taken from the judgment of
the court as in other civil cases.
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(k) Notwithstanding any existing statute provid-
ing review as to law or fact, or both, this act shall
supersede such existing statute.
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