
By Mr. Armstrong of Plymouth, petition of the Associated Inde-
pendent Subcontractors of Massachusetts for regulating the award of
contracts by competitive bidding and to provide for periodic pay-
ments both to general contractors and to subcontractors on public
building projects. State Administration.

In the Year One Thousand Nine Hundred and Fifty-Three.

An Act to regulate the award of contracts by

COMPETITIVE BIDDING AND TO PROVIDE FOR PERIODIC

PAYMENTS BOTH TO GENERAL CONTRACTORS AND TO

SUBCONTRACTORS ON PUBLIC BUILDING PROJECTS.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Chapter 149 of the General Laws, as
2 amended by chapter 699 of the acts of 1941, is hereby
3 further amended by striking out section 44A, sec-
-4 lion 44C (A), section 44C (D) and the first paragraph
5 of section 44C (E) and inserting in place thereof the
6 following section 44A, the following section 44C (A),
7 the following section 44C (D) and the following first
8 paragraph of section 44C (E) and by adding the
9 following section 44E:

10 Section 44A. Every contract for the construction,
11 reconstruction, alteration, remodeling or repair of
12 any public building by the commonwealth, or by
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13 any county, city, town, district, board, commission
14 or other public body and estimated to cost more
15 than five thousand dollars in the case of the com-
16 monwealth, and more than one thousand dollars in
17 the case of any county, city, town, district, board,
18 commission or other public body, shall be awarded
19 on the basis of competitive bids to the lowest re-

20 sponsible and eligible bidder. The term “lowest
21 responsible and eligible bidder”, as used herein and
22 in sections forty-four B to forty-four D, inclusive,
23 shall mean the bidder whose bid is the lowest of
24 those bidders possessing the skill, ability and integ-
25 rity necessary to the faithful performance of the
26 work, and who is able to furnish labor that can work
27 in harmony with all other elements of labor employed
28 on the work or to be employed on the work by other
29 contractors and subcontractors. Essential infor-
30 mation in regard to such qualifications shall be
31 submitted in such form as the awarding authority
32 may require. The awarding authority shall reserve
33 the right to reject any or all bids, if it be in the public
34 interest to do so.
35 Section 44C. (A) With respect to each proposal
36 subject to section forty-four B, the following pro-
37 cedure shall be followed and all bidders shall be
38 notified to that effect:
39 1. Bids from general contractors shall be for the
40 complete project as specified, and shall include the
41 names of all principals and such minor subcon-
-42 tractors as are designated in Item 2 of the proposal
43 form.
44 2. Each bid shall be divided into two items:
45 Item 1, covering all the work of the general con-
-46 tractor, being all work not covered in Item 2.
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Item 2, covering the work and the bid prices

therefor of the subcontractors for (a) electrical work :

(6) plumbing, gas fitting and utilities (but excluding
such utilities as are installed by municipal depart-
ments); (c) heating, ventilating and air-condition-
ing; ( d) lathing and plastering; (e) painting; (/)

roofing and sheet metal and water-proofing work;
(g) marble, tile and terrazzo work; and (h) the work
of any other principal or minor subcontractors for
which the awarding authority deems it necessary to
receive sub-bids; and each of these classes of work
shall be designated in Item 2 of the proposal form
for general contractors as classes of work for which
bid prices from subcontractors must be given.
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Section 44C. (D) The awarding Authority shall

make the award to the lowest, responsible and eligi-
ble bidder of the general contractors on the basis of
the bids submitted for the work in Item 1. The
awarding Authority shall select the lowest, responsi-
ble and eligible bidders of the subcontractors for
each of the classes of work listed under Item 2,
against whose standing and ability the general con-
tractor makes no valid and reasonable objection, and
such subcontractors shall be the subcontractors in-
cluded in the general contract. The awarding Au-
thority shall promptly send notification of the award
to the general contractor receiving the award under
Item 1 and of the selections to the subcontractors
selected for the work under Item 2, and copies of
such notification of selection of subcontractors shall
be sent to such general contractor.
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Section 44C. (E) Each subcontractor selected for
work under Item 2 shall, within ten days after
notification of such selection, sign a contract with
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the general contractor awarded a contract under
Item 1; and, if required, furnish a performance and
payment bond to said general contractor in the
amount of one hundred per cent of the contract
sum, which bond shall be paid for by said general
contractor and the cost of which shall be added to
the contract price; provided, that such cost shall
not be considered in determining the lowest, re-
sponsible and eligible sub-bidder for any such sub-
contract; and provided, further, that upon failure of
any such subcontractor to sign such subcontract or
to furnish such performance and payment bond as
required, the awarding Authority, shall select the
next lowest, responsible and eligible sub-bidder for
that work in the manner provided in (D) above.
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Section 44E- Each contract entered into with a
general contractor shall provide:
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1. That payments to the general contractor at the

periodic intervals provided therein shall be made
within ten days after the submission of the periodical
estimate by the general contractor in the amount
approved less the amount retained by the awarding
authority as the contract retention and for non-
compliances.
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2. That the general contractor shall pay to each
subcontractor, at least at the periodic intervals pro-
vided for payment to the general contractor in the
construction contract and within five days after
payment to the general contractor by the awarding
authority (or, if the general contractor does not
submit a periodical estimate for payment during
any periodic interval, within fifteen days after the
end of that periodic interval for payment), not less
than the amount of the subcontractor’s estimate
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as approved less the sum of the following three
items; (a) the amount retained by the awarding
authority as the contract retention and for non-
compliances, plus (5) any amount due the general
contractor arising out of the subcontract, plus (c)
the amount of any claims (duly filed with the award-
ing authority) arising out of the subcontract.
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3. That the general contractor shall pay to each
subcontractor, not less than sixty-five nor more than
seventy-five days after the work of that subcon-
tractor is completed as approved on a periodical
estimate of the value of the work completed (which
approval shall not be construed as an acceptance of
that portion of the work), not less than the entire
balance due said subcontractor less the sum of the
following four items: (a) any amount to be re-
tained by the awarding authority after final accept-
ance and during any guarantee period, plus (6) any
amount which the awarding authority determines to
be necessary for retention pending determination
that the subcontractor’s work is satisfactory, plus
(c) any amount due the general contractor arising
out of the subcontract, plus (d) the amount of any
claims (duly filed with the awarding authority)
arising out of the subcontract.
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4. That the awarding authority may make direct
payments to any subcontractor of any amount due
that subcontractor pursuant to 2 and 3 above, after
one or more failures of the general contractor to
comply with these payment provisions; provided,
that the awarding authority shall give the general
contractor five days’ written notice of its intention
to make direct payments to one or more subcon-
tractors as named in that written notice.
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149 5. That each subcontract entered into between
150 the general contractor and a subcontractor shall
151 contain specific provisions providing for payments as
152 set forth in 2, 3 and 4 above.

1 Section 2. The "Draft of Proposal Form” for
2 general contractors and the “Proposal Form” for
3 sub-bidders appearing after section 44C (F) in chap-
-4 ter one hundred and forty-nine of the General Laws,
5 as amended by chapter six hundred and ninety-nine
6 of the acts of nineteen hundred and forty-one, shall
7 be modified to conform to the provisions of section
8 one hereof.






