
HOUSE .... No. 2103
By Mrs. Thresher of Newton, petition of Irene K. Thresher for

legislation relative to the care and protection of children. Public
Welfare.

In the Year One Thousand Nine Hundred and Fifty-Three.

An Act relative to the care and protection of

CHILDREN.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Chapter 119 of the General Laws is hereby amended
2 by striking out sections 1 through 36A, inclusive, as
3 amended, and sections 38 through 40, and 41 through
4 51, inclusive, as amended, and inserting in place
5 thereof the following sections:
6 Section 1. Purpose and Basic Principle. —lt is
7 hereby declared to be the policy of this common-
-8 wealth to direct its efforts, first, to the strengthening
9 and encouragement of family life for the protection

10 and care of children; to assist and encourage the
11 family’s use of all available resources to this end;
12 and to provide substitute care of children only when
13 the family itself or the resources available to the
14 family are unable to provide the necessary care and
15 protection to insure the child’s rights to sound health

C&e Commontoealtb of Massachusetts



HOUSE No. 2103. [Feb.9

and normal physical, mental, spiritual and moral
development.
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This is not a penal act. The purpose of this act
is to insure that the children of the commonwealth
are protected against the harmful effects resulting
from the absence, inability, inadequacy or destruc-
tive behavior of parents or parent substitutes, and
assured of good substitute parental care in the event
of the absence, temporary or permanent inability or
unfitness of parents to provide care and protection
for their children.
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Section 2. Construction, etc. This act shall be
liberally construed to accomplish the purposes herein
sought.

27
28
29

Section 3. Definitions. The following words
and phrases when used in this act shall, unless the
context otherwise requires, be construed as follows: -

30
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“Department”, shall mean the department of
public welfare.

33
34

“Division”, shall mean the division of child
guardianship of the department of public welfare.

35
36

“Child”, the singular shall include the plural;
the plural the singular; and the masculine the
feminine.

37
38
39

“Parent”, means mother or father, unless specified
parent as defined under chapter one hundred and
eighteen, section one.
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“Advisory Board”, means the department ad-
visory board.
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44

“Advisory Committee”, means the division ad-
visory committee.

45
46

“Custody”, the term “custody” for the purposes
of this act shall include the following powers: (1)
to determine the child’s place of abode, medical care

47
48
49
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50 and education; (2) to control visits to the cldld; (3)
51 to consent to enlistments, marriages and other con-
52 tracts otherwise requiring parental consent.
53 “Evidence”, in proceedings under this act, evi-
54 dence shall be admissible according to the rules of
55 the common law and the General Laws of this com
56 monwealth, except where the same may be in conflict
57 with the following rules;
58 Rule 1. Definition of Character: Character means
59 the aggregate of a person’s traits, including those
60 relating to the needs of children for affection, guid-
61 ance and parental control.
62 Rule 2. Evidence to prove Character as Necessary
63 to prove a Trait of a Person’s Character when it is
64 one of the Facts Necessary to determine the Best
65 Interests of a Child: (a) An expert witness under
66 rule four may state his opinion.
67 (b ) Evidence of the person’s reputation with
68 reference thereto at a relevant time in the community
69 in which he then resided or in a group with whom he
70 then habitually associated is admissible as tending to
71 prove the truth of the matter reported.
72 (c) Evidence of specific instances of the person’s
73 conduct is admissible.
74 Rule 3. Evidence of Habit or Custom to prove
75 Behavior affecting the Needs of Children for Affec-
76 tion, Guidance and Parental Control: Habit means
77 a course of behavior of a person regularly repeated
78 in like circumstances. Custom means a course of
79 behavior of a group of persons regularly repeated in
80 like circumstances.
81 (a) Evidence of a habit of a person is admissible
82 as tending to prove that his behavior on a specified
83 occasion conformed to the habit. Evidence of a
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custom of a group of persons is admissible as tending
to prove that their behavior on a specified occasion
conformed to the custom.

84
85

86
(b) As tending to prove habit or custom under87

88 (a):

(1) A witness may state his opinion under rule89

four.90
(2) Evidence of specific instances of behavior of

the person or the group of persons is admissible evi-
dence of a sufficient number of such instances to
warrant a finding of the habit or custom.
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Rule 4. Expert and Opinion Evidence: (a) In
addition to persons wdio may qualify as experts ac-
cording to the rules of the common law or the General
Laws of the commonwealth, the following persons
shall so qualify: agents duly delegated or repre-
sentatives of the state department of public welfare,
and of approved charitable corporations and agencies
substantially engaged in the foster care or protection
of children.
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(b) Any person qualified as in (a) having sufficient
knowledge of the circumstances may file with the
court, in a proceeding under this act, a written report
of investigation which shall include inter alia the
facts of the child’s situation with respect to his needs
for proper physical, educational, emotional or moral
care, guidance and control, sound character develop-
ment or proper attention from parent, guardian or

custodian, and the parent’s situation with respect to
their willingness, competence and availability to
provide proper care. Said report shall be a part of
the official record of proceedings hereunder.
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(c) An expert witness who shall qualify under
rule four (a) above may state bis inferences from
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relevant matters perceived by him, or from evidence
introduced in the proceeding and seen or heard by
him or from his special knowledge, skill, experience
or training, whether or not any such inference em-
braces all ultimate issues to be decided by the court.
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Section 4- Independent Foster Home for Children
Defined Notice. Any person, other than a rela-
tive by blood or marriage, who receives or has under
his care or control any child under eighteen years of
age, of whom he is not the legal guardian, for purposes
of giving such child a home, or for board or for
adoption, shall be deemed to maintain an independent
foster home for children, unless such child was placed
in his care by the department of public welfare, in
this act called the department, or a public or private
social agency which has been authorized by the de-
partment to place children under sections fourteen
through twenty-two of this act. Within two days
after receiving such a child, such persons shall give
written notice to the department of the date and the
terms upon which such child was received, with the
name, age and birthplace of the child, name and
address of its parents, and the name and address and
relationship of the person from whom the child was
received. Within two days after the discharge or
adoption of such a child, the person shall give written
notice to the department in the form prescribed by
the department. This section shall not apply to a
private school furnishing board and lodging to pupils
and approved as provided in section one of chapter
seventy-six, or to camps conducted for children dur-
ing the summer months.
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Section 5. Permit to maintain Independent Foster
Home. No person shall maintain an independent
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foster home for children unless such person has been
issued a permit therefor by the department. The
notice to the department required under section four
shall be deemed to be an application for such a per-
mit. The department shall issue a permit to any
person whom it finds suitable to maintain a foster
home for children, and may revoke the same upon
violation of any provision of this chapter or any of
the rules and regulations of the department relative
to maintaining an independent foster home or for
failure properly to provide for a child in his care.
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Section 6. Placement of Children with Non-rela-
tives. No person other than a parent, as defined in
section one of chapter one hundred and eighteen,
shall place any child under eighteen years of age of
whom he is not the legal guardian in the care or con-
trol of any other person not related to such child by
blood or marriage for purposes of giving such child
a home, or for board, or for adoption. Whenever a
parent or legal guardian of such a child places the
child under the care or control of another person not
related by blood or marriage to the child, written
notice to the department shall be given within two
days thereafter of the date and terms upon which
such child was placed, with the name, age and birth-
place of the child, name and address of its parents,
and the name and address of the person with whom
the child was placed; and, upon request of the de-
partment, shall give further information and render
such further reports as may be required concerning
such child. This section shall not apply to the place-
ment of children by the department or any public or

private agency authorized by the department to
place children under sections fourteen through
twenty-two of this act.
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Section 7. Burden of Proof of Relationship. A
person receiving or placing a child for board, or for
giving it a home, or for adoption as described in the
preceding sections, shall give true answers, so far as
his knowledge extends, and upon any prosecution, a
defendant who relies in defence upon the relationship
of any said child to himself shall have the burden of
proof thereof.
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Section 8. Visitation and Investigation hy the De-
partment. The department may visit any independ-
ent foster home for children and shall visit at least
annually any home where two or more unrelated
children are boarded for financial consideration.
Upon receipt of notice or any information of the
placement or reception of a child described in the
preceding sections, an agent of the department may
enter without actual force any building or room where
such child is sheltered and maintained, and may in-
vestigate the case and make such recommendations
as is deemed expedient.

195
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200
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Section 9. Duties to Such Children. —An agent
may be authorized by the department to remove such
child to its care if in its judgment the welfare of the
child or its protection from neglect or abuse so re-
quire. An agent who is refused such entry, or who
is hindered in the removal of such child, may make
complaint, on oath, to a justice of the court having
jurisdiction, who may thereupon issue a warrant
authorizing him to obtain sufficient aid, and at any
reasonable time enter the building designated, and
any part thereof, to investigate the treatment and
condition of a child found there and to remove such
child as herein provided. The department shall take
such child temporarily into its care and forthwith
notify the child’s parent or legal guardian, and shall,
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upon request, discharge such child to its parent or
legal guardian. If the parent or legal guardian is
unable or refuses to make suitable provisions for the
child, the department shall make lawful provisions
for its care under sections twenty-three or twenty-
four of this act.

999
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Section 10. The Department may forbid a Person
to receive or maintain a Child. The department may
notify any person to whom a permit has been refused,
or whose permit has been revoked, or from whose care
a child has been removed or to whom a petition for
adoption has been denied, that no child of which he
is not the legal guardian shall be received or main-
tained by him even for a temporary period without
specific written authorization by the department.
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Section 11. Newspaper Advertisements regulated. —

No person shall cause to be published in a newspaper
circulated in the commonwealth an advertisement or
notice for the placement or reception of a child under
eighteen years of age for board, for giving it a home,
or for adoption unless such advertisement is placed
by the department, a public or private agency author-
ized by the department under sections fourteen
through twenty-two of this act, or with the written
approval of the department.
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Section 12. Rules and Regulations. —The depart-
ment shall adopt rules and regulations relative to
independent foster homes for children, The rules
and regulations adopted by the department may
include, among others, provisions governing the
standards of care for such children; provisions rela-
tive to the issuance of permits to maintain foster
homes for children and the renewal terms thereof;
provisions for exemption of certain placements;
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provisions requiring reporting of information by
persons who have such children under their care and
control; provisions relative to the number of children
who may be cared for at any time; and provisions
relative to the standards of health, sanitation, safety
and fire prevention, which shall be required in any
place where such children are maintained.

256
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Section 13. Penalty. —Whoever violates any of
the provisions of the preceding sections, or whoever
obstructs or hinders the department, its officers or
agents in the execution of the duties and powers
imposed or conferred by these sections, shall, upon
the complaint of the department, if found guilty, be
punished by a fine of not more than one hundred
dollars or by imprisonment for not more than one
year, or both.
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Section 14- Children’s Foster Care Agencies de-
fined. Any agency, institution, organization, cor-
poration or group of persons receiving for care any
child under eighteen years of age for the purpose of
substituting for rearing by the child’s parents as
defined in section one of chapter one hundred and
eighteen through (1) offering group care, mainte-
nance, training or supervision, notwithstanding the
fact that such care may include educational instruc-
tion, or (2) offering placement of said child in private
family homes for boarding, adoption or other family
care, shall be deemed to be a children’s foster care
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Section 15. Children’s Foster Care Agencies to be
licensed. —No children’s foster care agency may
operate unless licensed to do so by the department.

285
286
287

Section 16. The purpose of such licensing and
subsequent sections of this act relating to it shall be

288

289
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to insure maintenance of adequate standards of
foster care for children, encouragement and assistance
toward maximum standards, and the development of
sufficient and adequate child-caring facilities through
joint work of public and private child-caring agencies.
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Section 17. Such licenses shall be in force for
three years from the date of issuance unless revoked
under section twenty-one and are renewable on
application.
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Section 18. The department shall have the power
to set standards necessary for such licenses and make
other necessary rules and regulations relative to such
licensing subject to review and approval by the
advisory board. In defining and revising said stand-
ards the department shall consult with and utilize
the experience of representative private children’s
foster care agencies.
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Section 19. Provisional license may be granted a
children’s foster care agency for a three-year period
pending development by the agency as agreed upon
with the department to meet the established stand-
ards, rules and regulations; and such provisional
license may be extended for a second three-year
period at the discretion of the department.
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Section 20. Licenses and provisional licenses shall
be issued only when study by the division demon-
strates in the first instance that said agency is oper-
ating in conformity with the standards, rules and
regulations established by the department for such
agencies; and in the second instance that said agency
will plan to meet such standards, rules and regula-
tions.
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Section 21. If any licensed or provisionally li-
censed agency as defined above wilfully and sub-
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324 stantially fails to conform as provided for above, said
325 license or provisional license may be revoked or
326 renewal refused. No license shall be revoked or
327 renewal refused unless the holder of said license ha
328 been given due notice of three months, which notice
329 shall include a statement of the grounds of such
330 revocation or refusal and the appeal procedure within
331 the department. The aggrieved agency may, within
332 thirty days of such notice, appeal the decision to the
333 commissioner who shall, within thirty days, arrange
334 for a departmental hearing at which the facts in-
335 volved from the aggrieved agency and the depart-
336 ment shall be heard, and a finding made on the basis
337 of the facts as to whether or not the revocation or
338 refusal shall stand, and shall so notify the aggrieved
339 agency within thirty days. If the revocation or
340 refusal is sustained, the aggrieved agency may appeal
341 to the superior court which shall hear the case and
342 finally determine whether license shall be issued.
343 Section 22. Any agent, representative or officer
344 of any children’s foster care agency who operates
345 such an agency without license shall, upon convic-
346 tion, be punished by a fine of not more than one
347 hundred dollars or by imprisonment for not more
348 than one year, or both.
349 Section 23. Foster Care. The department has
350 the responsibility for providing foster care for children
351 through its own resources or by use of appropriate
352 voluntary agencies according to the rules and regu-

353 lations of the department in the following instances:
354 A. Upon the application of parent, guardian, any

355 person acting in behalf of the child, or the child him-
356 self, the department may accept for foster care any
357 child under twenty-one years who in its judgment is
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in need of foster care. This entails no abrogation of
parental rights or responsibilities, but the department
may accept from parents a temporary delegation of
certain rights and responsibilities necessary to pro-
vide the foster care for a period of time under con-
ditions agreed upon by both and terminable by
either.
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B. The department may accept from parents
voluntary surrender of custody of their children
under twenty-one years for purposes of giving con-
sent for adoption under the same conditions as noted
in A above.

365
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C. The department may seek and may accept on
order of a probate court the temporary or permanent
guardianship of any child under twenty-one years
who is without proper guardianship due to the death,
unavailability or incapacity of the parent or guard-
ian, or on the consent of the parent. Such guardian-
ship shall include the right to determine the child’s
place of abode, medical care, education; to control
visits to the child; to administer his estate, if any;
to give consents to enlistments, marriages and other
contracts requiring parental consent, such guardian-
ship to include the right to consent to adoption only
when it is expressly included in the order of the court.

370
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D. The department shall accept on commitment
from the Boston juvenile court and from any juvenile
session of a district court of the commonwealth or
from any superior civil court of the commonwealth
any child under eighteen years of age declared in need
of foster care under section twenty-six of this act.

383
384
385
386
387
388

E. Any child under fourteen years who is left in
any place and who is seemingly without a parent or
legal guardian available shall be immediately reported

389
390
391
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392 to the department, which shall proceed to arrange
393 care for such child temporarily and shall forthwith
394 cause search to be made for parent or guardian. If
395 parent or guardian cannot be found or is unable or
396 refuses to make suitable provisions for the child, the
397 department shall make such lawful provision as
398 seems for the best interests of such child within the
399 provisions of this act.
400 F. No child received by or committed to the de-
-401 partment under B, C, D or E above shall be adopted
402 without the consent of the department.
403 Section 24- The Boston juvenile court or the
404 juvenile sessions of any district court of the corn-
-405 monwealth, except the municipal court of the city
406 of Boston, upon the petition of any person alleging
407 on behalf of a child under the age of eighteen years
408 within the jurisdiction of said court that said child
409 is without necessary and proper physical, educa-
-410 tional, emotional or moral care, guidance and salutory
411 control, or is growing up under conditions or circum-
-412 stances damaging to a child’s sound character de-
-413 velopment, or who lacks proper attention of parent,
414 guardian with care and custody, or custodian, and
415 whose parents or said guardian are unwilling, in-
-416 competent or unavailable to provide proper care,
417 may issue a precept to bring such child before said
418 court, shall issue a notice to the department, and
419 shall issue summons to both parents of the child to
420 show cause why the child should not be committed
421 to the custody of the department of public welfare
422 or other appropriate order made. If after reasonable
423 search no such parent can be found, summons shall
424 be issued to the child’s lawful guardian, if any,
425 known to reside within the commonwealth, and if
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426 not, to the person with whom such child last resided,
427 if known. Upon the issuance of the precept and
428 order of notice the court shall appoint a person
429 qualified under rule four, section three of this act, to
430 make a report to the court under oath of an investi-
431 gation into conditions affecting the child. Said report
432 shall then be attached to the petition and be a part
433 of the record
434 Section 25. Hearing, etc. When such child is
435 taken in custody upon said precept and brought
436 before said court, the court may then hear said peti-
437 tion, or said petition may be continued to a time fixed
438 for hearing, and the court may allow the child to be
439 placed in the care of some suitable person or licensed
440 children’s foster care agency, or the child may be
441 committed to the custody of the department, pending
442 a hearing on said petition.
443 Section 26. Adjudication, Commitment, etc. —If
444 the child is identified by the court and it appears that
445 the precept and summonses have been duly and
446 legally served, that said notice has been issued to the
447 department and said report is received, the court
448 shall excuse the child from the hearing and shall
449 proceed to hear the evidence; and if it finds the
450 allegations in the petition proved within the meaning
451 of this act, may adjudge that said child is in need
452 of care and protection and may commit the child to
453 the custody of the department until he becomes
454 twenty-one years of age or until in the department’s
455 opinion the object of his commitment has been ac-

456 complished; or may make any other appropriate
457 order with reference to the care and custody of the
458 child as may conduce to his best interests; and in
459 appropriate cases shall order the parents or parent
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460 of said child to reimburse the commonwealth or
461 other agency for care.other agency for care.
462 Section 27. Appeal from Adjudication. The
463 child, parent, guardian or person appearing in behalf
464 of such child, or the department, may appeal from
465 the adjudication of the court to the superior court
466 sitting for civil business for the county where the
467 hearing is held, and also may appeal to said court at
468 the time of the order of commitment, in which event
469 the entire case shall be before said court as if origi-
470 nally commenced therein; and the child may be corn-
471 mitted to the custody of the department or placed in
472 the care of some suitable person or licensed children’s
473 foster care agency pending determination of the
474 appeal. Such appeal shall be entered in the superior
475 court by the court from which the appeal is taken,
476 without payment of any entry fee, and the superior
477 court may advance such complaint for speedy trial.
478 The court shall notify the child, parent, guardian or
479 person appearing in behalf of such child of the right
480 of appeal at the time of adjudication and also at the
481 time of commitment.
482 Section 28. Order for Payment of Expenses for
483 Support of Said Children. The court by which a
484 child is committed to the department or placed in
485 the care of a suitable person or licensed children’s
486 foster care agency under sections twenty-five, twenty
487 six or twenty-seven may make an order for the pay
488 ment, by his parents or by his guardian, out of the
489 ward’s property, to the department or such person
490 or agency at times to be stated in the order, of sums
491 not exceeding the cost of his support; provided, that
492 no order for the payment of money shall be entered
493 until the person by whom payments are to be made
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shall have been summoned before the court and
given an opportunity to be heard. The court from
time to time, upon petition by or notice to the per-
son ordered to pay such sum of money or by the
department, may revise or alter such order or make
a new order as the circumstances may require.
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Section 29. Persons appearing in Behalf of Chil-
dren. Whenever a child is before any court under
sections twenty-four, twenty-five, twenty-six and
twenty-seven and has no attorney, any person may,
with the court’s approval, act for him.
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Section 30. Commitment to Board of Public Wel-
fare. —lf such

_

child has a settlement, and if the
board of public welfare of the place of his settlement
so requests, the commitment may be to its custody.
The department may transfer its custody of any
such child who has a settlement to the board of
public welfare of the place of settlement upon the
request of said board, and such transfer shall there-
after relieve the commonwealth from further liability
for his maintenance.
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Section 31. Powers of Board, etc. —Boards of
public welfare shall have the same powers as to chil-
dren committed or transferred to their custody as
are given to the department as to children in its
custody; but in Boston the institutions department
shall have the powers and duties conferred upon the
boards of public welfare by this and the preceding
section. Boards of public welfare and the institu-
tions department in Boston may with the approval
of the department transfer to the department chil-
dren so committed or transferred, which department
shall have the same powers and duties as to such
children as are given to the department as to children
committed to its custody.
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Section 32. Children placed in Private Families.
Children in the care or custody of the department
shall be placed in private families; provided, that any
child who upon examination is found to be in need
of special care, treatment or education may, if it is
found by the department to be in the best interest
of the child, be placed in a private institution or

school, the primary purpose of which is the special
care, treatment or education of children. The reasons
for the placement of any such child shall be entered
in the records of the department.
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Section S3. Protection of Foster Children in the
Religious Belief of Their Parents. No parents or
surviving parent of any minor child in the care or
under the supervision of the department or of any
state, county or local department, or of any state,
county or local board of trustees, or of any private
charitable or child-care agency, shall be denied the
right of any child of theirs to the free exercise of the
religious belief of his parents and the liberty of wor-
shipping God according to the religion of bis parents
or surviving parent, or of the religion which his
parents professed if they are both deceased; and no
minor child in the care or under the supervision of
the department or of any state, county or local de-
partment, or state, county or local board of trustees,
or of any private charitable or child care agency,
shall be denied the free exercise of the religion of his
parents, or of his surviving parent, or of his parents
if they are both deceased, nor the liberty of wor-
shipping God according to the religion of his parents,
whether living or deceased.
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When a child is placed in family home care, any
of the above named departments, boards or agencies,
shall use a family home of the same religious faith as
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564 that of the child unless sufficient reason precludes
565 this, which reason must be a part of the record of
566 the child’s care.
567 Section 34- Certain Children not to be transported
568 in Patrol Wagon. A child under this chapter shall
569 not be transported in a patrol wagon from its home
570 or from any other place to any court or institution,
571 but if a conveyance is necessary shall convey him in
572 such other suitable vehicle as shall be provided or
573 designated by the institutions commissioner in Bos-
574 ton, or by the board of public welfare in any other
575 town. Violation of this section shall be punished by a
576 fine of not less than twenty-five nor more than fifty
577 dollars or by imprisonment for not more than three
578 months.months.
579 Section 35. Rules and Regulations. The depart-
580 ment shall make rules and regulations concerning the
581 administration of its duties under these sections,
582 which rules and regulations must be reviewed and
583 approved by the advisory board.
584 Section 36. All hearings under this act shall be
585 closed to the public and it shall be unlawful to pub-
586 lish an account or result of any hearing provided for
587 in this act except under section twenty-one.






