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Chapter 59, Resolves of 1951

Resolve providing for an Investigation and Study by a Special
Commission of the Laws of the Commonwealth relating to
the Sentencing, Treatment and Release of Prisoners in
the Penal Institutions under the Control of the Depart-

ment of Correction, and Certain Related Matters.

Resolved, That an unpaid special commission, consisting of three
members of the senate to be designated by the president thereof, five
members of the house of representatives to be designated by the
speaker thereof, and three persons to be appointed by the governor,
is hereby established for the purposes of making an investigation and
study of the laws of the commonwealth relative to the sentencing,
treatment, release of prisoners in the penal institutions under the
control of the department of correction, and certain related matters,
with a view to making such changes in said laws as may be necessary
for the best interests of the public. Said commission, in the course of
its investigation and study, shall in particular consider the laws re-
lating to the commitment, treatment and release of defective delin-
quents, and the subject matter of current house documents numbered
501, 502 and 503. The commission shall be provided with quarters
in the state house or elsewhere, may hold public hearings, and may
call upon officials of the commonwealth for such information as it
may require in the course of its investigation and study. Said com-
mission may expend for clerical and other services and expenses such
sums as may be hereafter appropriated therefor, and shall report to
the general court the results of its investigation and study, and its
recommendations, if any, together with drafts of legislation necessary
to carry said recommendations into effect, by filing the same with the
clerk of the house of representatives on or before the first Wednesday
of December in the year nineteen hundred and fifty-two.

Ay-proved August 8, 1951.

RESOLVES CREATING COMMISSION.
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Chapter 102, Resolves of 1952

Resolve increasing the Scope ■
by the Special Commission :
cation and Study of the I
dating to the Sentencing, r
oners in the Penal In&titu'
Department of Correction,

>f the Investigation and Study
ESTABLISHED TO MAKE AN InVESTI-
aws or the Commonwealth re-
TiEATMENT AND RELEASE OF PkIS-
JONS UNDER THE CONTROL OF THE
and Certain Related Matters.

commission established by chapResolved, That the unpaid spec
ter fifty-nine of the resolves of nineteen hundred and fifty-one for the
purpose of making an investigation and study of the laws of the
commonwealth relative to the sentencing, treatment and release of
prisoners in the penal institutions under the control of the depart-
ment of correction, and certain related matters, with a view to making
such changes in said laws as may be necessary for the best interests
of the public, in the course of its investigation and study, shall con-
sider the subject matter of current house document numbered fifty-
five, relative to the parole of prisoners from state prison, of current
house document numbered three hundred and sixty-three, relative to
further regulating the commitment and parole of defective delinquents
and drug addicts, of current house document numbered three hundred
and sixty-four, relative to discharge of certain defective delinquents
from certain institutions, and of current house document numbered
three hundred and sixty-five, relative to supervision of mentally
defective delinquents on parole and conditional release from probate
court, of current house documents numbered 2061, 2189, and 2527,
increasing the scope of the investigation and study by the special
commission established to make an investigation and study of the
laws of the commonwealth relating to the sentencing, treatment and
release of prisoners in the penal institutions under the control of the
department of correction, and certain related matters.

Approved July 4, 191



REPORT OF THE UNPAID SPECIAL COMMIS
SION RELATIVE TO PRISONERS, AP
POINTED UNDER CHAPTER 59, RESOLVES
OF 1951.

To the Honorable Sene House of Revresentativ

Pursuant to chapter 59, Resolves of 1951, the Com-
mission organized on January 23, 1952, with the election
of Senator Leslie B. Cutler as chairman, and Repre-
sentative John G. Asiaf as vice-chairman. It was ex-
tended by chapter 102 of the Resolves of 1952.

In accordance with past practices, the Commission has
examined the various bills which have been brought
forward by different individuals and citizens’ groups
expressing their ideas regarding needed improvements of
more or less minor aspects of the problems presented by
crime and punishment in the Commonwealth.

The Commission has also looked into the recent dis-
turbances at the State Prison in Charlestown and at the
Concord Reformatory, having visited those establish-
ments and having interviewed various officials concerned.

Upon mature reflection, the Commission has come to
the conclusion that the time has arrived in the history
of the Commonwealth to go much farther and deeper
than the minor “reforms” suggested in occasional bills
submitted by those not specially" versed in the peno-
correctional field. Sporadic pieces of legislation fail to
treat the problem as a whole, and they only tend to
complicate further what is already a highly involved
aggregation of peno-correctional legislation and practices
of the Commonwealth.

The Commission earnestly believes, also, that the time

Cfte Commontoealtl) of QiassacJniactts
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has arrived to recognize that the reasons for the occa-
sional prison riot go far deeper than the immediate
causes usually assigned; the “trigger causes” may be
bad food, excessive and continuous summer heat in an
unbearable environment, the contagious imitation of
riots in other places, or the plotting of a small group of
disgruntled or psychopathic prisoners; but the permeative
causes have their roots in the entire antiquated system
of imprisonment.

Penal legislation in the Commonwealth, as in other
jurisdictions, has grown up more or less haphazardly
over the years. Some of the legislation (going back to
Colonial times or the eighteenth century) stresses a
supposedly penitential 1 value to be derived from the
typical repressive prison regime; sometimes it empha-
sizes the “reformation” of the offender, while calling the
institution involved a “reformatory prison” 2 and not
providing for the employment of the most advanced
techniques of therapy and correction; sometimes there
is a psychiatric provision predicated upon the desira-
bility of determining the mental and social causes of
misconduct with a view to fitting treatment to the needs
of the individual offender. 3 The statutory provisions for
the different crimes and the various peno-correctional
institutions reflect a lack of consistency in the aims of
punishment, sometimes retributive justice is stressed,
sometimes the deterrence of potential wrongdoers, some-
times the reformation of offenders, etc. But in the final
analysis, the regimes in the various institutions remain
more retributive and punitive than therapeutic and
rehabilitative.

Obviously, the chief need is for the people of the
Commonwealth to determine through their legislators,
what the basic aim of the peno-correctional system ought

1 “The State Prison atBoston shall be thegeneral penitentiaryand prison of the Common-
wealth where all male persons convicted of crime .

. . and sentenced ...
to solitary im-

prisonment and confinement in the State Prison at hard labor shall be securely confined and
employed at hard labor . . Mass. Gen. Laws, Ter. Ed., 1932, ch. 126, sec, 11. (Italics,
indicating the theory of punishment behind this legislation, supplied.)

* Ibid.t sec. 23.
s Ibid., ch, 127, secs. 16-18.
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to be and what means should be employed to carry out
that aim.

When the problem is conceived in this light it becomes
at once apparent that what is called for is a compre-
hensive and thorough analysis of the situation with a
view to designing basic reforms of the entire system.

For this reason, the Commission has decided that it
can best serve the Commonwealth if it will deal with the
underlying fundamentals of a modern correctional system
rather than continue the practice of recommending bits
of patching-up legislation to deal with minor and super-
ficial aspects of* what is in reality a vast and highly
complex social problem.

The Commission, therefore, presents for the serious
consideration of the members of the General Court of
the Commonwealth a comprehensive report prepared by
one of its members, Professor Sheldon Glueck of the
Harvard Law School, and made a part of the Commis-
sion’s Report.
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MEMORANDUM ON SOME FUNDAMENTAL
REFORMS IN THE ADMINISTRATION OF
CRIMINAL JUSTICE.

The object of all is nearly the same, viz., to usge the superiority of
moral influence to physical coercion, where intelligent beings are to be
controlled or guided; or, in other words, to recommend that it be
sought to restrain men rather by making virtue easy, and good con-
duct pleasant, than merely by making vice difficult, and misconduct
painful. Captain Maconochie, R.N., K.H., “Thoughts on Convict
Management, and Other Subjects connected with the Australian
Penal Colonies, 1838”, p. ii.

The Commonwealth of Massachusetts need not hang
its head in shame when it comes to assessing its contribu-
tions to peno-correctional practices. It has to its credit
a number of important innovations which have spread to
many other jurisdictions and have, on the whole, signifi-
cantly improved society’s management of the crime
problem.

Massachusetts has long been a center of experimenta-
tion in methods of dealing with delinquency and crime.
While the first “house of refuge” for children was the
New York House of Refuge (1825), the Boston institution
followed a year later. 1 The first state reform school for
juvenile offenders was established in Massachusetts in
1847. An 1869 statute provided for the presence in court
of a “state agent” or his deputy, whenever application is
made for the commitment of any child to any reforma-

I. Introduction.

1 For a fascinating account of such institutions and the motives leading to their establish-
ment, see the report by G. deßeaumont and A. deTocquevillo, “du P6nitentiwo
»ux Etats-Unis” (1833),
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Tory maintained by the Commonwealth.1 A law of 1870 2

required that, in the Suffolk County courts, cases against
children under sixteen should be heard “separate from
the general and ordinary criminal business,” and that
elsewhere the “hearing” should be before probate tri-
bunals instead of criminal courts. Here, also, was the
germ of the modern elaborate procedure for social inves-
tigations, in the requirement that the agent for juveniles
“shall have an opportunity to investigate the case, attend
the trial and protect the interest of, or otherwise provide
for, such child.” 3

The provision for separate trials was extended to all
pertinent courts in the Commonwealth in 1872.4 The
Governor and Council designated and commissioned the
necessary number of justices of the peace, or municipal,
district and police court justices, “to try juvenile offend-
ers.” These justices were given concurrent jurisdiction
with the judges of probate courts in cases of juvenile
offenders under seventeen. It is significant that long
before the establishment of the first American juvenile
court, it was provided that these Massachusetts judges
should be known as “trial justices of juvenile offenders.” 5

A few years later (1877) a separate “session for juvenile
offenders” was provided for with its own court records
and docket.6

Although the first specialized tribunal created to deal
specifically and exclusively with the problem of child
delinquency was the Juvenile Court of Cook County,
Illinois, established in 18997

, one of the earliest specialized
juvenile courts in the United States was that of the city
of Boston, established in 1906.8

In 1841, Massachusetts contributed still another ele-
ment to the humanitarian movement in the treatment
of offenders. In that year, beginning with the pioneer

Acts and Resolves of Mass., 1869, ch. 453, sec. 4.
Ibid., 1870, ch. 359, sec. 7.
Ibid., sec. 8,
Ibid., 1872, ch. 358.
Ibid., sec. 3.
Ibid., 1877, ch. 210, sec. 5.
Laws of Illinois, 1899, p. 131.

9 Acts and Resolves of Mass., 1906, ch. 489.
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efforts of John Augustus, 1 the Boston cobbler, who, as a
very efficient and humanitarian amateur, initiated the
kind of work with offenders which looks to their reform,
Massachusetts invented the probation system of extra-
mural treatment. In 1878, the mayor of Boston was
.authorized to appoint a probation officer with investiga-
tive and visitorial powers in relation to probationers. 2

1 1 1891 power of appointment was transferred to the
judges and made mandatory, and the duties of probation
officers were more specifically set forth.

Thus probation, probably the most promising, and
certainly the most flexible, instrument at the command
of juvenile as well as adult courts, owes its inception as
both a volunteer and official practice to Massachusetts.

One of the first reformatories for young-adult offenders
was the Massachusetts Pteformatory at Concord 3 which
went into operation in 1884, eight years after the pioneer
institution had been set up at Elmira, New York.

Massachusetts was also one of the first jurisdictions to
establish a parole system involving the post-institutional
supervision of ex-prisoners.4

Massachusetts was the first state in the Union to set
up a state-wide, centralized criminal records system in
the Board of Probation.

The model Youth Correction Authority Act, drafted
by the American Law Institute and adopted in 1940, has
resulted in the establishment of special services for the
treatment of youthful offenders in a handful of States;
and here again Massachusetts must be listed among the
pioneers, having been among the first few States to es-
tablish such a reform, in its Youth Service Board. 5

Massachusetts has also pioneered in the establishment
of a number of non-official agencies more indirectly
relevant to the management of delinquency and crime.
For instance, it originated medical social work; it was

1 “John Augustus, First Probation Officer,” edited with an Introduction by Sheldon
Glueck, National Probation Association, New York, 1939.

2 Acts and Resolves of Mass., 1878, ch. 198.
3 Acts and Resolves of Mass., 1884, ch. 255.
* Acts and Resolves of Mass., 1913, ch. 829.

4 Acts and Resolves of Mass., 1948, ch. 310, as amended by Acts and Resolves of Mass.,
1952, ch. 606, (Found, in part, in the GeneralLaws, oh. 6, secs. 65-69 and ch. 120,secs. 1-26.)
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one of the first States to establish a child guidance clinic
to serve a juvenile court, the Judge Baker Guidance
Center, under direction of the eminent Doctors William
Healy and Augusta Bronner.

Despite these fine beginnings, Massachusetts, in com-
mon with other States, has not kept sufficient pace with
the research and thinking in modern criminology. Like
the institutions in other jurisdictions, both the Criminal
Law and legislation pertaining to imprisonment and
release procedures have grown up without central plan
and aim. The Commonwealth’s laws pertaining to vari-
ous aspects of the crime problem (and this is likewise
true of legislation in other jurisdictions) is an unsystem-
atic melange of various aims and instrumentalities of
punishment and correction. Apart from this unsystem-
atic patchwork, there is also too sharp a separation of
basic functions as between the courts with their sen-
tencing system and probation, on the one hand, and the
various institutional programs and the action of the
parole board, on the other; and instead of a well in-
tegrated system, we have a tendency toward administra-
tive atomism.

The weaknesses too briefly sketched are not the fault
of the judges or the penal administrators. They derive
rather from the historic fact that various pieces of legis-
lation have been pasted on to the pre-existing mass at
different times, and through the pressure of different
groups, without regard to the basic need of uniformity of
aim and consistency of practice in the apparatus of criminal
justice as a whole. The beginning of the second half of
the twentieth century:— an era of fundamental change
seems to be an appropriate time within which the Com-
monwealth should re-examine the fundamentals of its
unsystematic “system” of criminal justice with a view
to bringing about greater integration of aim and function
designed to yield a surer protection of society against
new and repeated criminalism.

The task before the Commonwealth is vast. The
Commission does not expect an overnight fundamental
transformation of the agencies and techniques of criminal
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justice. It does, however, hope that the ideas and sug-
gestions contained in this report will be seriously con-
sidered by the citizenry as well as by those in a position
to act more directly.

It should be pointed out that this report is limited to
the problem of the adult criminal. It is too early to assess
the effectiveness of the recently established Youth Serv-
ice Board; and while the Commission is of the opinion
that an extension of a system of professional juvenile
courts for the entire Commonwealthmay well be desirable,
it confines its present efforts to the more threatening and
acute problem of the adult offender.

This is not to ignore the very important fact that a
great proportion of mature criminals at Concord, Charles-
town and Norfolk began their criminal careers as juvenile
delinquents. In fact, recent thorough research has es-
tablished that the onset of persistent delinquency tenden-
cies among boy offenders in greater Boston is at the early
age of seven years or less, in no fewer than 48 per cent of a
representative sample of 500 delinquents recently com-
pared with a similar sample of non-delinquents in the
underprivileged areas of Boston, and from eight to ten
years of age in an additional 39 per cent. 1 Thus it would
appear that in many instances a great deal of the damage
has already been done even before the juvenile court
takes hold, the problem, of course, being much more
difficult by the time offenders reach the adult criminal
courts.

But a beginning in the reform of the entire system has to
he made somewhere; and it seems probable that the
area which requires more immediate attention is that
dealing with the adult offender.

The entire field to be considered covers penal legisla-
tion, the sentencing process, institutional regimes, releasing
procedures, integration of the system as a ichole, and per-
sonnel.
||This report will consider these topics in the order given.

1 Glueck, S. and E, T., “ Unraveling Juvenile Delinquency,” The Commonwealth Fund,
Sow York, 1950, p. 28.
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11. Penal Legislation.

It has been pointed out in the Introduction that penal
legislation in the Commonwealth (as in all American juris-
dictions) has grown up more or less haphazardly over the
years. The lack of a planful peno-correctional code in
which the central and chief aim of the Commonwealth in
the administration of criminal justice and the means for
carrying out such aim are clearly expounded has led to
haphazard and sometimes inconsistent practices among
the various officials and agencies entrusted with dealing
with the offender from the time of his arrest to the time
of his ultimate return to society. The offender cannot
be cut up, as it were, and each piece treated under a dif-
ferent theory, by different means and by differently
oriented personnel. There is a crying need for consistency
of aim and for an integration of the entire system so that
the sentence, the corrective institutional or probationary
treatment, the parole, and the ultimate rehabilitation
activities will all be the result of teamwork guided by a
common primary aim.

There are two basic reasons for the lack of teamwork, -

the absence of a unified and consistent theory of punish-
ment in the legislation of the Commonwealth (as in that
of other States), and the lack of an organ of integration
between various agencies that deal with criminal justice.
The first of these two weaknesses is discussed here; the
second will be taken up presently.

Several theories (or rationalizations) of punishment
are operative in varying degrees, both in the legislative
provision of sentences supposedly appropriate to different
kinds and grades of crime, and in the imposition of sen-
tences by judges and the enforcement ofrelease procedures
by parole boards. Commentators have found it very
difficult to develop a rationale of the following more or
less conflicting theories of retribution, deterrence, pre-
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vention and correction or reformation; and to decide
upon their relative importance in the administration of
criminal justice:

(a) The retributive-expiative theory still often basically
determines the sentence imposed. But the argument that
punishment is necessary as a “just retribution” of
“wickedness” or as a “correlate” of “guilt” is con-
siderably weakened by the evidence that the causes of
criminality are numerous and complex rather than that
wrongdoing is typically caused by the calculated exercise
of a completely free will. This is not to deny the evidence
of our senses that there exists in human nature a degree
of capacity for purposive self-direction. This, however,
varies, as do health, intelligence, emotional equipment
and other factors, with the individual. The point is
simply that the basing of a legal and punitive system
essentially upon such a unilateral and over-simplified
generalization about human nature is bound to give un-
satisfactory results in practice. This is so because by
intensive and careful researches that approach the causes
of crime through various biologic and sociologic channels,
it is being more and more demonstrated that a tendency
toward antisocial conduct is not a simple matter of intent
or will, but is rather the result of a highly complex inter-
play of numerous psychologic, social and cultural forces.
At all events, for the practical administrator of criminal
justice, such factors are much more tangible and manage-
able than are metaphysical speculations regarding man’s
freedom of will.

Besides, official social institutions the criminal law
and its peno-correctional instruments ought in this
day and age no longer be founded primarily upon a theory
of what is in effect sublimated social vengeance, or that
“expiative theory” which is the reverse of the shield of
retribution. Apart from any ethical considerations,
legalized vengeance has proved to be a short-sighted and
too emotional basis for coping with problems that are
biologically and socially conditioned. Statistics of recidi-
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vism are eloquent of the too great failure of modern
practices, which are so often based essentially upon a
theory of retribution. 1

Who is wise enough to apply the awful measuring rod
of retribution to the soul of the individual at the bar of
justice? At best, this is properly the domain of religion.
Society’s legal institutions should be more largely con-
cerned with the utilitarian, measureable, potentialities of
a correctional regime potentialities founded upon the
chief social purpose of the apparatus of justice, the
maintenance of the general security with as little inter-
ference with the individual’s rights as a human being as
may be necessary for the achievement of that social
purpose.

Reformers of the administration of criminal justice
must, however, be realistic. The law draws its life juices
from custom and opinion. It cannot be too far in advance
of these without shriveling from loss of public support.
Public opinion is not yet ready to abandon the completely
retributive-expiative theory as one of the bases of the
criminal law. Certain revolting crimes give rise almost
spontaneously to a demand for vengeance. The emotion
rationalized by the retributive-expiative theory is deeply
rooted in primitive stirrings of fear, anger and disgust.
The best that can be hoped for is consciously to put this
constituent of the theoretical foundation of criminal
justice in a relatively minor place in a systematic peno-
correctional code.

( b ) The motive of deterrence plays an important role
in legislation and judicial practice. It is difficult to
measure the effectiveness of the fear of punishment on

1 Various researches by Professor Sheldon Glueck and Dr. Eleanor T. Glueck have amply
revealed the high incidence of recidivism among most classes of offenders juvenile delin-
quents, young-adultoffenders, women offenders. See the Gluecks’ “One ThousandJuvenile
Delinquents,” Harvard University Press, Cambridge, 1934; ‘‘soo Criminal Careers,” New
York, Knopf, 1930; “500 Delinquent Women,” New York, Knopf, 1934; and their numerous
other follow-up investigations. Further, it is a well-knownphenomenon that when punish-
ment becomes so severe as to suggest the revenge motive rather than a deterrent aim or the
idea of social protection, juries are loath to convict and the law tends to defeat its own pur-
pose— a fact indicated by the ineffectual administration, in the United States, of various
*‘fourth offender” statutes, compelling life imprisonment for a fourth felony.
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prospective wrongdoers, except as to certain widespread
statutory violations, such as petty motor vehicle offences. 1

Clearly, however, the deterrent approach is an appeal to
but one constituent of personality, the fear instinct.

The frightening effect of a routine infliction of heavy
painful suffering has been grossly exaggerated. It is but
one small item in a large number of forces that restrain
most men from doing evil,—religious and ethical training,
fear of disgracing one’s family, lack of need for stealing
in order to make a living, and many others. It is highly
significant that in all the reliable twentieth century
studies on the causation of delinquency and crime it is
almost impossible to find a reference to leniency of pun-
ishment as a cause, except, perhaps, as regards certain
early experiences of some juvenile delinquents who claim
that their lenient treatment by juvenile courts induced
them to scoff at the law. The history of punishment
shows that there is no necessary correlation between the
severity of punishment and the incidence of crime. We
are reminded that when the public hangings of pick-
pockets were heaviest at historic Tyburn, in England,
others of the light-fingered fraternity were doing a thriv-
ing business in picking the pockets of the crowd gaping
up at the gibbets.

The State of Wisconsin has one of the least punitive
criminal codes in the country, yet far from the crime
statistics of that State being the highest, they are among
the lowest.

As has been pointed out, maladjustment to the de-
mands of a legally ordered society is manifest in a great
many persons at a very tender age. The implication for
the Criminal Law of the early antisocial maladjustment
of so many offenders who later become “hardened crimi-
nals” is to be found in the realization that only a few
years later we punish severely the very acts formerly
comprising mere childish maladjustment or juvenile de-
linquency, or others clearly growing out of them in a

> See Hall, L., “Reduction of Criminal Sentences on Appeal," 37 Col. L. Rev., 521, 762
(1937).
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natural course of development, as crimes for which the
now adult offender, because he acted with “criminal in-
tent,” is regarded as unquestionably “guilty,” “blame-
worthy,” fully “responsible,” and “deserving of punish-
ment.” The crossing of a magical age-line causes us
radically to change our point of view; up to that line
we are willing to recognize that the causes of misconduct
are multiple and complex; beyond it, we suddenly endow
the typical offender with a completely “free will” and
absolute responsibility. We take it for granted that the
offender’s power of free choice and capacity for self-
guidance are much stronger than the pulls and pressures
of the numerous hereditary and environmental forces in
which he is enmeshed.

It would seem, therefore, that the law ought to leave
to other social institutions the home, the church, the
school, the club, the trade union and the like most of
the work of helping youth and adults to adjust to so-
ciety’s demands without breaking its laws. The Criminal
Law and its agencies are, on the other hand, strategically
placed for the task of reform and rehabilitation of delin-
quents and criminals persons who, having already
defined themselves as offenders against society’s laws,
are within the control of the agencies of criminal justice.

(c) Prevention of recidivism through fear, as the chief
aim of punishment, has miserably failed; as witness the
high proportions of repetition of crimes on the part of
those already punished one or more times. Follow-up
studies amply demonstrate that, as with first offenders
so also with ex-prisoners, the motives for abstention from
criminalism are numerous and complex. Such motives
are assuredly not confined to the fear of new punishment.

(d) The theory of correction or reformation as the chief
goal in the hierarchy of aims of the Criminal Law has
also not shown very satisfactory results as usually put
into practice. The reason is plain, yet almost universally
ignored. Punishment, in the sense of the infliction of
painful suffering, does not sufficiently affect the deeper
springs of human personality and character to bring
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about permanent “reform.” In fact, its unfavorable
reactions may even exceed its favorable. Psychoanalysis
has made familiar the phenomenon of the unconscious
seeking out of punishment by some individuals, as a
deep-seated personality need arising from a submerged
but powerful sense of guilt. If the correctional aim of
the Criminal Law is to succeed, it must be predicated
upon a less naive causal conception than that men
commit crimes solely or essentially because they are
“wicked,” and refrain from committing them solely or
essentially because they are afraid of punishment.

It is always difficult, even for the most thoughtful and
conscientious judges, when imposing sentence, to deter-
mine which of the major objectives of the criminal law
should predominate. Not infrequently they tend to give
prominence to both the retributive and deterrent theo-
ries, 1 especially since they are in the public eye and
subject to newspaper comment and are thus particularly
sensitive to public opinion. Moreover, no general for-
mula respecting the relative proportions of the various
ingredients of the general punitive-corrective aim can be
worked out. However, it is the considered opinion of
many experts who have studied both the causes of crime
and the disappointing results of its treatment by exist-
ing methods, that for the vast majority of the general
run of delinquents and criminals, the corrective theory,
based upon a conception of multiple causation of crime
and of the indispensability of the most up-to-date curative-
rehabilitative treatment, should clearly predominate in
legislation and in judicial and administrative practices.

No other single theory is as closely related to the actual
realities of crime causation. No other gives as much
promise of returning the offender to society, equipped
not with the destructive qualities of fear, hatred and
revenge, but with the affirmative, constructive apparatus

physical, mental and moral - to live a life of law-
abidingness. Thus, in the long run, the practice of no
other theory gives greater promise of protecting society.

1 See Ulman, J., “A Judge Takes the Stand,” New York, Knopf, 1933.
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It would require a very lengthy analysis of existing
legislation in the Commonwealth, and the drafting of a
new and consistent peno-correctional code, to remedy
this underlying weakness of the administration of crimi-
nal justice —to point up the aims of the system to
underscore correction and rehabilitation, while not losing
whatever benefits there may be in deterrence. Fortu-
nately, the American Law Institute has recently set up a
committee of experts in the fields of law, psychiatry,
psychology, sociology and other relevant disciplines to
draft a modern peno-correctional code. The Common-
wealth may, therefore, postpone the basic work of con-
structing an up-to-date code until it can have the benefit
of the draft prepared by the Institute. However, this
does not mean that fundamental reforms in other aspects
of the entire system need be delayed. One of these is the
sentencing process, to which attention is next directed.

111. The Sentencing Process.

The sentencing procedure is a very important link in
the entire chain of criminal justice. It is here that the
basic prescription for coping with the criminal is written.
The judge, on the basis of probation officers’ reports of
varying degrees of comprehensiveness and thoroughness,
must decide among the few bottles of medicine with
which society has supplied him: probation of the offender
in the community; sentence to a jail, reformatory or
prison; fine.

In view of the fact that the penal statutes give the
judge considerable discretion both in the choice among
these alternatives and in deciding upon the minimal and
maximal limits of an “indeterminate sentence,” it is
not surprising to find a bewildering array of sentences
imposed by different judges in the same court dealing
with similar cases.

A number of surveys in different jurisdictions have
disclosed some glaring differences among judges. In
Massachusetts, in 1912, under the leadership of the late
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Chief Justice Bolster, a Commission on the Inferior Courts
of the County of Suffolk, Massachusetts, prepared a report
showing wide differences in dispositions by total offences
in the various courts involved. The investigation con-
cluded that “these courts .

. . exercise within their
several districts the same criminal jurisdiction,

. . . and
although the social and economic conditions of their
various districts do not differ essentially, there exist a
radical and multiform variation and antagonism of prac-
tice in matters essential to the enforcement of law.” 1

A later analysis of the business of these courts compels
one to concur in this conclusion. It demonstrates that
the disposition of criminal cases in the courts of greater
Boston having jurisdiction over like offenses varies
markedly and on no observable principle. Thus, of all
cases disposed of in the Boston municipal court in a
single year, imprisonment was ordered in 8 per cent,
fines were imposed in 50 per cent, and probation wa
granted in 19 per cent. In district court A, with similar
cases, the respective percentages were found to be 3,

2; in court B, 5, 32 and 39; in court C, 1, 10,
64; in court D, 2, 34, 31; in court E, 3, 32, 40; in court
F, 10,' 12, 38; in court G, 4, 14, 43. Analysis of the
disposition of separate offences showed similar variations. 2

Like discrepancies have been found in a number of
surveys in different parts of the country in respect to
sentences for felonies. An analysis of over seven thou-

x judges over a period of
county shows considerable

sand sentences imposed by f
nine years in a New Jersey
variation in sentences for sim
the total of such offences as
embezzlement, rape, assault
that while Judge A imposed
in 36 per cent of his cases, Ji
Judges C, D, E and F imp
per cent, 58 per cent, 45 per c
tively, of their cases. Judges

nilar serious crimes. Taking
3 larceny, robbery, burglary,
, and battery, it was found

1 sentences of imprisonment
udge B in 34 per cent of his,
posed such sentences in 53
cent and 50 per cent, respec-

A., B and C sat at the same

1Page 7 of Commission’s Report.
2 Glueck, S., “Crime and Justice,” Cambridge, Mass,, Harvard University Press, 1945,

p. 119.
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time throughout several years. Thus a prisoner found
guilty of a serious crime had about three chances out of
ten of going to prison or penitentiary under Judges A
and B, five out of ten if sentenced by Judge C, “for
the same crime and under the same circumstances.”
Placing the defendant on probation instead of sending
him to prison ranged among the various judges from a
proportion of 20 per cent to 32 per cent; suspension of
sentence from 16per cent to 34 per cent. 1

The blindness of justice at the sentencing level is
further illustrated by the manner in which indeterminate
sentences are applied. Frequently, these sentences, de-
signed to balance legislative policy against judicial and
administrative discretion, provide for a definite mini-
mum and maximum. For example, for assault with a
dangerous weapon with intent to rob and murder, the
legislative prescription may be a sentence of two and
a half to not more than twenty years; for assault with
intent to rob or steal without the use of a dangerous
weapon, it may be a span of two and a half to ten years.
The variations of the outer limits express the legislative
opinion of the difference in gravity of these two crimes;
but within the lower limit of two and a half years and the
respective upper bounds, the judge is supposed to “in-
dividualize” the penalty. For the first-named offense,
for example, he may sentence X for two and a half to
four years, Y for twr o and a half to twenty. In the case
of X he will thereby cut the zone of discretion to be
exercised later by parole authorities to a thin slice; in
the case of Y he will allow them considerable leeway, so
that if they choose they may, subject, of course, to laws
and regulations, release Y after he has served, say, only
three years of his possible twenty-year term.

Analysis of sentencing by judges in Massachusetts
over a period of years shows a refinement in the exercise
of judicial discretion in imposing sentences that would
be difficult to justify even if it represented the w'ork of
Solomon. In 194 successive admissions to prison in one

1 Glueck, op. cit. supra, note 23, pp. 119-120.
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year, no fewer than fifty-three separate types of inde-
terminate sentences were imposed. The sentences varied
to such an extent that there was great difficulty in re-
ducing them to a few categories. Not counting life
sentences, they ranged from between two and a half and
three years at one extreme to between forty-two and a
half to forty-five at the other. 1 Even if the best available
information regarding the psychologic characteristics and
environmental factors of the offender were laid before
the judges as a basis for the exercise of their discretion,
even if they were experts in the behavior sciences, and
even if they devoted hours to the consideration of each
sentence w Thich is not often the case the judges
could not reasonably tell in advance that it would take
X two and a half to three years to reform; Y from two
and a half to three and a half; A from forty to forty-five;
B from forty-tw'o to forty-five; or, if the preventive-
deterrent aims be emphasized, that X’s punishment
should be half a year shorter or longer than Y’s because
the two men require these different sentences to prevent
them from repeating their crimes, or the public requires
this absurdly fine distinction to deter different types of
prospective wrongdoers from violating the respective
statutes. Such ultra-precision is on its face irrational.
It satisfies neither the prisoner’s nor the public’s concep-
tion of justice; nor does it meet the demands of a realistic
individualization of peno-correctional treatment.

From the standpoint of the prisoners’ conception of
even-handed justice, the setting up a few years ago of
an Appellate Division of the Superior Court for review of
sentences to State Prison, 2 with the aim of bringing about
greater equality and facilitating applications for parole,
may be regarded as a reform. But the fundamental
problem discussed in this report, of which traditional
sentencing practices are but one element, still remains
to be solved.

The Commission does not suggest that this unsatis-

1 Glueck, op. cit. supra, note 23, p. 122,
2 Acts and Resolvesof Mass., 1943, ch. 558; Acts and Resolves ofMaas., 1945, ch. 437.
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factory sentencing condition is largely the fault of the
judges involved; on the contrary, as a class, the judges
of the Commonwealth are conscientious and intelligent
public officials. The fault
The sentencing weakness i
setts, but will be found in
dictions and has long been

lies rather with the system.
; not confined to Massachu-
virtually all American juris-
strongly complained against

in England. Sir Henry Hawkins, an experienced magis-
trate, summarized his observations years ago:

The want of even an approach to uniformity in criminal sentences
is no doubt a very serious matter, and is due, not to any defect in the
criminal law (much as I think that might be improved in many re-
spects), but ...

to the great diversity of opinion, and therefore of
action, which not unnaturally exists among criminal judges. . . .

The result of this state of things is extremely unsatisfactory, and
the most glaring irregularities, diversity and variety of sentences, are
daily brought to our notice, the same offence committed under similar
circumstances being visited by one judge with a long term of penal
servitude, by another with simple imprisonment, with nothing ap-
preciable to account for the difference.

In one or the other of these sentences discretion must have been
erroneously exercised. . . .

Experience, however, has told us that the
profoundest lawyers are not always the best administrators of the
criminal law. 1

The truth of the matter is that at the sentencing stage
the best of judges is in no position to determine the
length of treatment necessary for the individual case,
even if he is an expert on the problems of human mis-
behavior and the various techniques of character and
personality therapy which have been developed in recent
years; no more than the best physician is usually able
to prescribe the precise length of treatment of each
disease at its inception.

But more important than the erratic sentencing prac-
tices is the fact that society’s control of the individual
criminal is separated into a number of disconnected
pieces, —■ the sentence, the term of imprisonment, parole.

Later in this report, we recommend the setting up of

1 “The Reminiscencesof Sir Henry Hawkins Baron Brampton,” edited by Richard Harris
K.C., London, 1904, Vol. 11, pp. 285-287.
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an Adult Correctional Authority to cope with what ought
to be a unified problem to be solved after the stage of the
criminal proceedings which has resulted in the changing
of the status of the accused into that of a convict. At
this point the Commission wishes merely to express the
opinion that since the guilt-determining function and the
sentence-imposing function deal with such fundamentally
different problems, and since the former requires the
presence of a legally trained judge while the latter re-
quires the action of persons trained in the behavior
sciences, it would seem desirable to separate the guilt-
finding phase from the sentence-imposing and treatment-
enforcing phases of the process. A reasonable conclusion
is that the sentencing and treatment functions should be
entrusted to a new body tribunal or “authority”
composed of experts in the relevant disciplines, plus a
judge. This proposal will be discussed in further detail
presently.

IV. Institutions.

The various penal and correctional institutions of the
Commonwealth, as well as such adjunct establishments
for special cases as the section for defective delinquents
and the “hospital” for the criminal insane at Bridge-
water, were set up at different periods to meet special
needs. Here, again, we have an illustration of a develop-
ment characterized by lack of an over-all, systematic
plan for coping with the problem of the serious offender.

The impending completion of the new State Prison at
Norfolk will result, primarily, in the abandonment of
the antiquated, fort-like Charlestown Prison of 1805
vintage. However, the new structure does afford an
opportunity to set up a special section for the housing
and medical, psychiatric and social study of offenders.

The establishment of a clearinghouse and classification
center at the new State Prison is dependent upon much
more than the furnishing of quarters. On the one hand
it entails a basic reform in the sentencing process; on
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the other, it is doomed to failure unless the new center
is staffed by technically qualified personnel in whose
appointment political considerations play no role. More
is said on both these points below.

The Commission has not attempted to go into the
internal organization of or the techniques employed
within any of the institutions. Suffice it to say that
statistics on recidivism have demonstrated unquestion-
ably that, as is true in other States as well, the tradi-
tional techniques do not turn out a sufficient proportion
of reformed and rehabilitated ex-prisoners. For example,
of 510 prisoners released from the Concord Reformatory
and followed up during a five-year post institutional
treatment, almost four-fifths 1 were found to have com-
mitted offences during a five-year test period following
parole. This finding reverses in almost perfect proportion
the figures of “success” and “failure” customarily at-
tributed to reformatory and parole offices in official
annual reports.

As has been pointed out, the majority of the inmates
of the State Prison are recidivists, many of them with
considerable prior records reaching into early childhood
and involving previous commitments to institutions for
juveniles, reformatories, etc.

Of course, the dismal results of our penal and correc-
tional institutions are not to be attributed entirely to
the regimes of such establishments. The human beings
who pass through them are in most cases and in various
ways sorely handicapped; and the institutions for adults
tend to receive the failures not only of the juvenile
courts, children’s institutions and other organizations,
but also of the home, the school, the church and other
agencies of character building and moral influence.

Nevertheless, it is high time that institutions for
adult offenders be reoriented in program and personnel
to emphasize, as their chief aim, the correction of as
many of the inmates as possible and the isolation of the
rest for periods long enough to render them relatively

1 Glueck, S and E. T. f “500 Criminal Careers,” New York, Knopf, 1930, p. 311
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harmless. In this connection, research suggests that the
passing of time and the operation of Mother Nature’s
maturing and slowing down processes is more influential
in reducing the recidivism of persistent offenders than is
either the penal code or the efforts of the judges, institu-
tion and parole officials. In the follow-up study of the
five hundred graduates of the Concord Reformatory
referred to, this time covering three successive five-year
periods, and in a similar three period follow-up study of
a thousand juvenile delinquents who had had contact
with the Boston juvenile court, it was shown that with
the passage of time the tendency to settle down or be-
come less aggressive in anti-social behavior depends not
so much upon the reaching of any particular age as
upon the achievement of adequate emotional maturation
regardless of the chronologic age at which it occurs. 1

The modernization of the internal regime of peno-
correctional establishments must involve a much greater
role to be played by persons especially qualified in the
behavior sciences, such as physicians trained in dynamic
psychiatry, psychologists, social investigators, educators.
Such personnel should be entrusted with the basic job of
personality and character reorientation, employing, through
carefully planned experiments, the necessary facilities of
group-therapy, hypnoanalysis, 2 narcotherapies, shock
therapies, vocational guidance, training in skills, and the
more intimate interrelationship of the beneficent work of
chaplains with that of experts in human behavior and
motivation.

Obviously, a report of this kind cannot go into detail.
In fact, the exact internal program of a modernized
correctional establishment will have to be worked out
by the special personnel to be appointed. A basic aim

1 Glueck, S. and E. T., “After-Conduct of Discharged Offenders," London, Macmillan &

Co., Ltd., 1945, pp. 34, 44, 76, 80, 81, 84, 86, 88, 91, 106.
2 SeeLindner, R., “Rebel Without Cause,” New York, Grune & Stratton, 1944; Branham,

V. C., and Kutash, S. B. (editors), “Encyclopedia ofCriminology,” New York, Philosophical
Library, pp. 30-31, 108-115, 231-241, 398-405.
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should be, however, to develop methods to counteract
the deadening routine and the robotizing tendencies
which large penal institutions tend to produce.

The Commission recognizes that, in all fairness, we
cannot condemn peno-correctional workers for failures
resulting despite their best efforts with the best available
means any more than we condemn doctors for their fail-
ures if, having employed the most advanced techniques
available, they are unable to cure large percentages of
patients suffering from still baffling diseases. Such fail-
ures are due to the shortcomings of medical science rather
than to fault of the doctors. But the important question
in discussing the correctional situation in Massachusetts
is; Have the correctional administrators of the Com-
monwealth in fact been employing the most advanced
methods? Have they, for example, availed themselves
of the techniques of modern psychotherapy and char-
acter therapy? Have they systematically provided train-
ing in skills and occupations that will facilitate the re-
absorption of ex-prisoners in the community industrially
and economically? Have they carried on an intensive
educational campaign among prospective employers to
break down the natural prejudice against the employ-
ment of ex-prisoners? Have they persuaded labor union
officials to facilitate the admission of properly trained
ex-prisoners to unions rather than to emphasize the need
of preventing all competition of prison labor with free
labor? Have they met the challenging suggestions of the
well-conceived “Manual of Suggested Standards for a
State Correctional System” prepared in 1946 by a dis-
tinguished committee of experts under the auspices of
the American Prison Association?

In respect to such questions the answer, at best, must
be that those in charge of policy formation and execu-
tion have not sufficiently concerned themselves with the
relationship of such fundamentals to a true corrective,
reformative and rehabilitative program in general and
in the individual case; and until they do so on a com-
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prehensive scale they are missing an opportunity to
reduce recidivism and thereby increase markedly the
protection of society against malefactors.

The actual time that a prisoner “serves” in an institu-
tion is essentially a matter of chance rather than planful
fitting of the length and nature of his incarceration to the
individual offender’s needs, his actual response to im-
prisonment, and to a reliable estimate of the chances of
his acceptable behavior or his recidivism when he is
returned to the community. To put it differently, the
actual period of imprisonment undergone by any particu-
lar offender is a function of several variables, the weight
of each of which and the total weight of which are not
determinable with precision:

(a) Legislative discretion with regard to the types of
offence, the Legislature determining in advance whether
to provide both a maximum and minimum limit to an
indeterminate sentence, or only a maximum or only a
minimum, or to prescribe a fixed penalty or allow a
judicial choice between a fixed and an indefinite terra.
In Massachusetts, the statutes frequently provide only
a maximum limit, in the formula, “not more than
years,” although they also occasionally call for a term
fixed, by statute or by the judge, such as a sentence of
“imprisonment for life or for any term of years.” 1

(b) Judicial discretion, the judge individualizing pre-
sumably as to class of offender, but moving within the
legislatively prescribed ambit of type of offence and its
accompanying punishment limits; this may give the
judge considerable leeway for the exercise of discretion
in any individual case.

(c) Discretion exercised by the Board of Parole after the
offender has been sent to a penal institution. The
Board is limited (in State Prison offences) first, by the

V. Releasing Procedures.

1 Massachusetts Genera! Laws (Ter. Ed.), 1932, Part IV, Title I, chs. 261-272. All sentences
to the State Prison have a minimum of two and a half years.
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provision requiring that the offender serve at least two-
thirds of the minimum of an indeterminate sentence, 1

and secondly, by the upper bounds of the indefinite
sentence that may have been imposed by the judge,
which may be either the statutory upper limit or any
period below that. (In addition to the three sets of
influences already mentioned, the Legislature has pre-
scribed certain laws dealing with “time off for good
behavior,” 2 which is a fourth variable entering into the
picture. A fifth variable is the possibility of the inter-
vention of the pardoning power of the Governor and
Council. This report does not include an analysis of
these variables, which are secondary to the ones discussed
above.)

It is not within the scope of this report to present a
detailed critique of the operation of the Massachusetts
Board of Parole; but one thing is obvious: the work of
the releasing authority ought to be intimately articulated
with the process of determining the original sentence and
with the program of treatment undergone by the prisoner.
In other words, the treatment of the offender by the
agencies of the criminal law ought to proceed according
to a continuous, planned pattern. The implications of
this important conclusion are taken up later.

The operation of so many laws enacted at different
times, under various theories of punishment, to be en-
forced by so many disconnected agencies, at so many
stages in the prisoner’s progress, results, as has been
emphasized, in a penologic hodgepodge that satisfies
neither the average prisoner’s conception of even-handed
justice (“fitting the punishment to the crime”), nor the
scientific specifications of true individualization of justice
based upon an emphasis of causation and therapy. There
is no single agency in the disconnected “system” which

VI. Integration of the System as a Whole.

1 Massachusetts General Laws (Ter. Ed.), 1932, ch. 127, sec. 133.
1 Ibid., sec. 129.
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plans and supervises the carrying out of the corrective
program in the individual case. The prisoner’s destiny
is divided up between numerous agencies and personnel,
each of which may well have a different notion of the
chief aim of the criminal law and the methods most
calculated to achieve such aim.

Some organ of integration of the entire process from
sentence to release is called for both administratively,
for the system as a whole, and functionally, in the indi-
vidual case, in carrying out a carefully planned, con-
sistent program of therapy, correction, extra-mural over-
sight, and ultimate reintegration in the community.

Reflection by outstanding researchers upon the needs
of criminal justice in modern times has resulted in certain
basic ideas of which the suggestions made in the present
section are quite typical. It is the earnest belief of the
Commission that the Commonwealth of Massachusetts,
which has been a leader in establishing such significant
social agencies as probation and the juvenile court, has
a golden opportunity to point the way to a truly funda-
mental reform of the entire unsystematic "system” of
criminal justice; to redesign the creaking and inefficient
machine made up of rusty parts (some of which go back
to Colonial times, others to the eighteenth and nine-
teenth centuries, and a few to the first decades of the
present century) in order to meet the challenge and the
needs of the crime problem in the second half of the
twentieth century. As the Commission sees this problem
in its fundamentals, it would seem that the following
reforms are necessary to an efficient redesign of the
process of criminal justice in our time:

(a) The substantive criminal law itself needs funda-
mental revision, especially in the direction of simplifica-
tion. The nice technical distinctions between the various
property crimes, for example, no longer make sense in a
system of correction as contrasted with one which, in

VII. The Needs of the Situation.
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earlier days, purported to assign an exact degree of pun-
ishment to precise degrees of blameworthiness attached
to different offences. So, also, a correctional code for the
second half of the twentieth century will probably reduce
or eliminate the number of degrees in the definition of
such crimes as homicide, robbery, rape, larceny and so
on. So, further, the entire law of insanity needs modern-
ization. 1 A modern system of sentencing and treatment
might, further, influence the substantive law of attempts.
The splitting up of offences into degrees, and the dis-
tinguishing of attempts from completed criminal acts,
with the setting down of dosages of punishment sup-
posedly appropriate to each, belongs to an era when
punishment based upon degrees of “vicious will” as
reflected in various crimes was thought to be the only
or best means of coping with anti-social behavior. It
may be further advisable, also, to set up a wholly inde-
terminate sentence or, at any rate, to reduce the diversity
of indeterminate sentencing to about three categories of
upper limits. This can be done while striking a balance
between the immediate emotional reaction of public
opinion to such crimes as murder, rape and robbery, and
the needs of a truly scientific system, in which the periods
necessary for reform and rehabilitation of various per-
sonality types of offenders will recognizably vary.

However, as stated above, the problem of a redesign
of substantive Criminal Law may well be left to the
experts of the American Law Institute. This postpone-
ment need not necessarily delay the fundamental reform
of the correctional apparatus, as is shown by the fact
that in California the Adult Correction Authority, es-
tablished a few years ago, was set up without a con-
comitant, fundamental reform in the substantive Criminal
Law.

(b) The sentencing process and its associated correctional
action can he improved fundamentally by separating the
guilt-determining function of the courts from the sentence-
imposing and succeeding steps. While a legally trained

1 See Glueck, S., “Mental Disorder and the Criminal Law,” Boston, Little, Brown & Co.,
1926.
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judge can act as an impartial referee during a technical
trial, ruling upon the exclusion or inclusion of evidence
giving a legally unimpeachable charge to the jury, and
performing similar functions, his education and habit of
mind have not specially qualified him for the more
difficult task of determining the type of treatment best
suited to the individual delinquent on the basis of reports
of scientific investigations. The sentencing judge of the
future 7nust be a social 'physician. Long ago, Aristotle
recognized the true role of the sentencing judge:

The knowing of what is just and what unjust, men think no great
instance of wisdom, because it is not hard to understand those things
of which the laws speak. They forget that these are not just actsexcept accidentally. To be just, they must be done and distributed
in a certain manner - . And this is a more difficult task than knowing
what things are wholesome. For in this branch of knowledge it is an
easy matter to know honey, wine, hellebore, cautery, or the use of
the knife; but the knowing how one should administer these with a
view to health, and to whom, and at what time, amounts in fact to
being a physician. l

Concerning the needs of the situation, it would seem
that the work of the criminal court should cease with the

guilt or innocence. Recognition of the un-
scientific existing procedures calls for the setting up

Treatment Tribunal, to be composed, say, of a psychii
logist, or cultural ant
ninologist and a lawPC

with Criminal Law. Suchpreieraoiy a judge ran

tribunal would begin to function beyond the point where
the substantive and procedural Criminal Law has pre-
pared the case for the imposition of sentence

The primary duty of such a quasi-judicial body would
be to determine the correctional, psychiatric and social
treatment plan appropriate to the individual as well a
its tentative and ultimate duration. The Treatment
Tribunal would perform its femotions on the basis of

intensive psychiatric, psychologic and social reports
based on examinations of each delinquent at a Diagnostic
and Classification Center to which the criminal court
judges would originally commit each felon without fixing

“The Nichomachean Ethics,” Book V, viii, 1137a.
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either the institution or the length of the sentence. The
length and type of corrective treatment would require
modification in the light of the progress of each offender
under the program of character and personality therapy
prescribed in each case by the Treatment Tribunal. The
Tribunal would require periodic reports upon the p:’ogress
of each prisoner, as a basis for modifying the original
therapeutic and corrective plan.

In the work of the Treatment Tribunal, it will soon
ot “individualize” the cor-be recognized that one a

rectional treatment of an Sender without comparing
him, in relevant particula with a standard derived
from scientific study of the
By systematically comparh

inds of other offender;
the individual offende

many others, in respect towith a composite portrait of
characteristics previously d monstrated, by follow-up

levant to future recidivismV(

individualize by ior
la.rit riant adjunct to

icesses is now availabln

bv rious types of
leveloped by intenwinch have m recent year;

research 1 and are now in process of validation. 2

Tel It has 1It has been emphasized that a major weakness of
existing practices is their discoimectedness. The r
posed Treatment Tribunal should, therefore, also have

3rdinating Branch, or ban annum strati
If closely related to th Department of Correction

i branch, charged with co-which should establish such
ordinating the correctional proc from the stage of con-

viction through institutional tr> itment, to the release of the
ultimate rehabilitation inprisoner under parole, and his

the community

the various writings of Sheldon and Eh anor Glueck, especially “500 Criminal Ca-
reers,” New York, Knopf, 1930; “After-Condu tt of Discharged Offenders,” London, Mac-
millan and Co,, Ltd., 1945; and “Unraveling JuvenileDelinquency,” New York, the Com-
monwealth Fund, and Cambridge, The Harvard University Press, 1950. Also Ohlin, L.
E. t “Selection for Parole,” New York, Russell Sage Foundation, 1951.

2 See Schneider, A. J. N., LaGrone, C. W., Glueck, E. T., and Glueck, S., “Prediction of
Behavior of Civilian Delinquents in the Armed Forces,” 28, Mental Hygiene, 1-20, 1944.
Also, Thompson. RichardE., “A Validation of Glueck Social Prediction Scale for Proneness
to Delinquency,” 43 J. Grim, and Crimin., issue No. 4, 1952; and Black, Bertram J., and
Click, Selma J., “Recidivism at the Hawthorne-Cedar Knolls School,” Research Mono-
graph No. 2, published by Jewish Board of Guardians, New York, 1952.
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That such recommendations 1 are neither visionary
nor impractical is shown by their adoption in California.2

In 1944 the State of California set up the first Adult
Authority in the United States, a division of the re-
organized Department of Correction, as a quasi-judicial
agency.

The statute provides for the appointment of the five-
member Authority by the Governor, with the advice
and consent of the Senate, for a four-year term.3 The
law provides that “one member shall be an attorney at
law, one have had practical experience in handling adult
prisoners, one a sociologist in training and experience,
and two have had all or any of these qualifications.”4

The Governor names the chairman. The statute pro-
vides that each member shall devote the entire time to
the duties of his office, and the salary provided is 812,000
per annum.6

The Authority has the following major duties and
functions: 6

1. The supervision of “reception-guidance centers” or diagnostic and
classification clinics.

2. The classification of prisoners to determine the institutions at
which they shall serve their sentences.

3. The fixing and refixing of terms of imprisonment, within statutory
limits; the determination of the nature, type and duration of
punishment administered to prisoners.

4. The prescription and supervision of the training and corrective
programs of the various institutions.

5. The carrying out of functions performed in other jurisdictions by a
parole board, including service as an advisory pardon board;
the restoration of civil rights,

6. Representation (through three members) on the Board of Correc-
tions.

1 See Glueck, S., “Mental Disorder and the CriminalLaw,” Boston, Little Brown & Co.,

1925, 485-487; “Progressive Democracy”, addresses and state papers of Alfred E. Smith,
New York, Harcourt, Brace&Co., 1928, 209-210; Glueck, S„ “Principles ofa Rational Penal
Code,” 41 Harvard L. Rev., 463-482 (1928); Glueck, S., “Crime and Correction; Selected
Papers,” Cambridge, Addison-Wealey, 1952, 72-101.

* Cal. PenalCode, Part 3, Title 7, ch. 3, sec. 6075-5081; Am. Stats. 1951, oh. 874, sec. 1,
8 Ibid., sec. 5075.
* Ibid.
8 Ibid., see. 5076. Am. Stats. 1951, ch. 1613, sec. 40.

M
6 Digested from “Philosophy, Principlesand Program of theCalifornia Adult Authority,

Departmentof Corrections, State of California, January, 1949, pp. 1-2, and California A t
Authority “Principles, Policies and Program,” Department of Corrections, State o Cai
fornia, June, 1952, p. 4.
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The Board of Corrections consists of the Director of
Corrections as chairman, three members of the Adult
Authority, three of the Youth Authority, two members
of the Board of Trustees of the California Institution for
Women, and two lay persons appointed by the Governor
with the consent of the senate. 1 The Board “serves as
a co-ordinating council for the Department” of Correc-
tions, its eleven members meeting regularly “to study,
integrate and correlate the endeavors of the independent
agencies that comprise the Department of Corrections.” 2

The state correctional system as a whole is admin-
istered by the Department of Corrections, composed of
the Director of Corrections, the Board of Corrections,
the Adult Authority, the Board of Trustees of the Cali-
fornia Institution for Women, the Correctional Indus-
tries Commission, and the Youth Authority. 3

The following extract from a recent publication by
the California Adult Authority 3 is included to show, in
detail, with what facilities and aims the Authority
functions;

The Process op Reception

The first means developed for the rehabilitation of inmates is their
initial clinical study begun immediately after their arrival in prison.
These are conducted at the reception-guidance centers. (Sec. 5079,
California Penal Code.) The first of these was developed by the
Adult Authority and the Director of Corrections in 1944 and located
at San Quentin. A second reception-guidance center was established
at the Deuel Vocational Institution at Lancaster in 1946. Subse-
quently this operation was moved to a specially planned and con-
structed reception-guidance center located on the grounds at the
California Institution for Men at Chino and opened in the fall of 1951.

The men who are returned to prison by the Adult Authority as
parole violators are studied in a third and somewhat special reception-
guidance center opened at the California State Prison at Folsom in
1947. The Adult Authority and the Director of Corrections in the
establishment of this center also began studies there in an attempt to
ascertain the causes of failure of men on parole. The knowledge
obtained has already been valuable for the instruction of parole officers

■ Cal. Penal Code, Part 3, Title 7, ch. 5, sec. 6025 (1949).
2 Biennial Report for the Period ending December 1, 1950, Department of Corrections,

State of California, p. 4.
8 California Adult Authority “Principles, Policies and Program,” Adult Authority, De-

partment of Corrections, State of California, June, 1952, pp. 4-13.
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and for the planning of institutional training, preparation for release
and parole supervision of the adult offender in the California prison
system.

The diagnostic studies and guidance of all men received in theCalifornia prisons are carried on by a staff of specialists. The per-sonnel of the reception-guidance centers include psychiatrists, psy-
chologists, physicians, dentists, sociologists, vocational counselors
educators, clerical and other assistants. The case summaries of the
reception-guidance centers are prepared for use by the members of
the Adult Authority, the employees of the prisons, and of the Bureau
of Paroles. They contain not only an appraisal of the man’s per-
sonality, but also practical suggestions as to his treatment in prison
and on parole. By the spring of 1952, approximately 30,000 studies of
newly received prisoners had been prepared by the three reception-
guidance centers.

Another function of the reception-guidance centers is the prepara-
tion of the men for their programs of care and treatment in the insti-
tutions. This is done by individual and group guidance concerning
their opportunities for self-improvement in the California prison
system. Unless the active co-operation of the inmate as a person is
assured, the outcomes of value from the diagnostic studies will be
greatly lessened.

The recommendations of the case studies of the reception-guidance
centers serve as the basis of the institutional treatment of the prisoners
as approved and ordered by the Adult Authority. This case summary
is consulted frequently by the staff from the time the study is com-
pleted until the prisoner is discharged from parole. It contains recom-
mendationsand suggestions, simply and clearly presented, with regard
to institutional assignment, level of custodial supervision (maximum,
close, medium or minimum), social services, education (including
vocational training), recreation, medical and psychiatric treatment,
religious program, release planning and suggested subsequent changes
in classification.

After the initial classification of prisoners at the reception-guidance
center, the institutions continue these studies and prepare progress
reports which are added to compose the inmate’s cumulative case
history. On the basis of these subsequent observations, transfers to
other institutions or to camps may be recommended to the Adult
Authority for their consideration. These transfers miy then be
ordered by the Adult Authority in terms of the needs of these indi-
viduals for medical or psychiatric care, vocational training, work
experience, or other phases of treatment.

Classification' of Prisoners.
Just as no one program of treatment is suitable for all prisoners, so

no one institution can meet the problems of the whole prison popula-
tion. Consequently, California has provided institutions which differ
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in the types of programs and the degrees of custodial security. In all,
the emphasis is placed upon rehabilitative efforts. The Prison Re-
organization Act gave the Adult Authority the duty of deciding which
of the institutions shall be designated initially for the serving of the
sentence in each case. Subsequently, the Adult Authority may re-
transfer the inmate as his needs and conduct may warrant. (Sec.
5077, California Penal Code.)

On the basis of the reports of the reception-guidance center, those
men (particularly the younger ones), who seem to offer the best
prospects for reformation are sent to the California Institution for
Men at Chino. Those for whom the possibilities of reformation
appear to be good or fair, and who might benefit best from an agri-
cultural training program, may be transferred to the State Prison at
Soledad. Prisoners who need greater custodial supervision while
receiving training, and, if indicated, also psychiatric observation or
treatment, are selected to serve their sentences at San Quentin.
Older men who offer the greatest difficulties for social readjustment
because of long records of criminality, or younger men who are re-
bellious or are serious escape risks, are assigned to Folsom. A few
younger men under the supervision of the Adult Authority are sent to
the Deuel Vocational Institution at Lancaster, as well as a group of
older men who serve as a maintenance crew. A new institution at
Tracy for 1,200 young men will replace the temporary facilities at
Lancaster about July, 1953. A temporary Medical Facility at Termi-
nal Island, with a capacity of 1,000 beds, has been established to care
for active cases of tuberculosis, the chronically ill or infirm, the acutely
psychotic, certain types of sex deviates, and for a group of about 300
elderly ambulant inmates. Plans for the permanent Medical Facility
at Vacaville were completed recently and the plant may be activated
in 1964.

The original institutional designations for inmates are not neces-
sarily final. Men change in prison as they do out of prison. It is
necessary to have a constant re-evaluation of each individual. For
this purpose, classification committees, consisting of the warden and
his principal staff members, have been established at each of the
institutions. These committees review cases periodically. They may
modify an inmate’s program at their own institution, or, if it seems
advisable, they may recommend to the Adult Authority that he be
transferred to another institution better suited to his current dis-
position and outlook or to one of the many departmental camps.

Discipline in the Prisons of California.
Brutal and degrading disciplinary measures in prison have turned

many a casual delinquent into a bitter and hateful ex convict. The
necessity for making prison discipline at once firm but humane, cor-
rective as well as punitive, is uppermost in the thinking of the Adult
Authority. The nature, type and duration of punishment admin-
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istered to prisoners is carefully reviewed by the members of the Adult
Authority in accordance with statutory requirements. (Sec. 2651
California Penal Code.)

On May 2, 1944, a resolution covering the administration and
discipline in the institutions was proposed by the Director of Correc-
tions and adopted by the Adult Authority. The principal provisions
of this resolution are

1. That a record shall be kept of all punishment, and that this
record shall be available upon demand to the Adult Authority.

2. That no corporal punishment shall be exercised upon a prison
inmate.

3. That mechanical means of physical restraint, such as handcuffs
or strait jackets, shall be used only when necessary in transporting
prisoners, or upon medical advice to prevent injury to the prisoner
or to others.

4. That prisoners undergoing solitary confinement or isolation shall
be visited at least once every day by the prison physician.

5. That inmates on restricted diets shall be given a full meal at
least every third day.

6. That no prisoners may be kept in solitary confinement more than
twenty-four hours without a hearing by the chief disciplinary officer,
or a disciplinary court.

These negative measures are by no means the only method of
controlling prisoners. With them, as with other people, the oppor-
tunity of gaining something desirable is of greater influence than the
fear of unpleasant outcomes. Consequently, with this in mind,
certain privileges have been approved for the inmates in all the prisons
which can be enjoyed only as a result of good conduct. Chief among
these is the opportunity to shorten the period of imprisonment through
response to treatment, a factor definitely recognized by the Adult Au-
thority. This is a positive means of encouraging inmates to perform
their work with diligence and to behave in accordance with good
standards of conduct. The Adult Authority strives continuously and
carefully to study the inmate’s record with a view to encouraging
each individual prisoner in his efforts toward rehabilitation.

Treatment jn the Adult Correctional Institutions.

After the initial diagnostic study has been completed in the recep-
tion-guidance center, the problem before the Department of Correc-
tions in each individual case is the utilization of its resources for the
rehabilitation of the individual offender. Unfortunately, at the
present time, there are no known specific cures for the problems of
men and women who are committed to prison. Instead, the program
of treatment is generalized. The recommendations of the reception-
guidance center include the following areas of treatment:
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1. The religious program.
2. Social service.
3. Education (including vocational training).
4. Recreation and physical education.
5. Library service.
6. Medical and psychiatric care and treatment
7. Opportunities for meaningful work in the institutions.
8. Forestry and road camps.
9. Pre-release preparation.

A basic influence in the treatment program for the adult offender is
the impact of the total institution upon the individual; that is, the
institutional morale or its atmosphere of cure. The significant ele-
ment in morale is the quality of the professional leadership, because
it underlies and conditions the attitudes of the staff toward the in-
mates, of the inmates toward the staff and toward each other. These
human relationships within the institution are tremendously important
in the treatment of all persons with problems, both old and young.
One must also appreciate the value of facilities in the particular areas
of treatment listed above, as well as in the housing and feeding of
inmates and other details of institutional management. Actually,
many factors play their parts and are contributive to the general
institutional program of treatment.

Fixing and Refining Tbk

Under California’s laws, the courts sentence felons to prison. They
do not fix the length of imprisonment. This responsibility falls upon
the Adult Authority after the convicted person has been in prison
for the minimal period of time. This may be six months, a year, or
even much longer, depending upon the nature of the inmate’s offence,
prior record, and other factors taken into consideration in the policies
of the Adult Authority. The members of the Adult Authority carry
out this important function with serious concern for the protection of
the public. (Secs. 3020-3025, California Penal Code.)

Depriving a human being of his liberty is second only to exercising
the power of life or death. For that reason the Adult Authority has
given careful consideration to the question, “What are the major
considerations to be kept in mind in fixing the terms of imprison-
ment?” Six factors seem to be of paramount importance;

1. The nature of the crime: Despite present-day emphasis on indi-
vidualization of treatment there remains in the social conscience a
feeling that “The punishment should fit the crime.” Certain crimes
cause more social damage than others, and some more grievously
offend the public conscience. These crimes demand longer sentences.

2. The deterrent effect of -punishment: The certainty of incarceration
rather than any severity of punishment may be the greatest deterrent



HOUSE — No. 2198. [Jan.40

to crime. The possibility cannot be overlooked that men may also
be dissuaded from crime through the fear of receiving a substantial
prison term.

ation of punishment; A sense of justice rebels at
seeing one offender severely punished while another received only a
light sentence for the same offence committed under similar circuin-

Wide variations in the sentencing policies of courts played
the fixing of terms from the courts to a

trative board, such as the Adult Authority
Previous criminal record: Except in unusual circumstances,

where the crime has been of a particularly heinous nature, common
first offend' aid not receive as great a sentence

ily

lostponing

the fixing of the term until a man has been in prison at least six months
is to give the institutional authorities an opportunity to see how the

nt. It is necessary, of course, to be on
guard against the individual who knows how to make a good prison
record but cannot be trusted in the community. Thoughtful and

to the institutional record by the
A.dult Authority in determining the duration of imprisonment.

n oilender under contr

the object of all actions taken with respec
lawbreakers should be kept underto

until there is reasonable assurance that they will
ne it seems advisable to exercise1 no r

control over an offender to carry out a purposeful and effective treat-
ment program for his reformation is usually given more weight than
any other single factor by the Adult Authority in fixing the terms of

Parole.
The Adult Authority, in serving as the California parole board, has

uppermost in its mind that in 95 per cent of the cases heard, the men
must eventually be released to society. (Sec. 3040-3065, California
Penal Code.) It accepts the principle adopted by the delegates to
the National Parole Conference in 1939, which states;

“Parole, when properly administered and carefully distinguished
from clemency, protects the public by maintaining control over
offenders after they leave prison.”

A man who goes out of a California prison on parole does not “go
free.” His ticket of leave imposes strict conditions upon him. He
may be returned to prison for failing to observe these conditions even
though he does not commit another crime. A parolee may not leave
the prison gates until he has a home and a job approved by the parole
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authorities. Once he has taken up his approved residence and job
he may not change them without the consent of his parole officer.
He must secure permission to enter into a contract, to marry, to
engage in business, to operate a motor vehicle, or to travel outside
the county where he lives.

Parole, then, is a far cry from freedom. The Adult Authority, in
its parole hearings, does not ask itself the question, “Does this man
deserve his freedom?” It rather inquires, “Is this man ready to go
back to the community under supervision and restraint, and for how
long a period should there be control over his movements and ac-
tions?” Various factors enter into the answering of the question.
For example, how persistent has been his criminal behavior? What
has the institution done to change his attitude, and with what success?
If he is not paroled how long will it be before he must be set entirely
free?

Parole, then, appears to the Adult Authority as the only safe method
of releasing the great majority of prisoners. For this belief they find
support in Governor Earl Warren’s statement to the National Parole
Conference in 1939, when he was the Attorney General of the State:

“Felons, for their own well-being and for the best interest of society
should never be sent out into the world except under supervision
Supervision is parole.”

When good supervision is provided, parole protects society. It is
possible for the Adult Authority to re-imprison a man whose pattern
of behavior foreshadows further law violations. Moreover, super-
vision by a wise and understanding parole officer increases a prisoner’s
chances of rehabilitation by assisting him to make the difficult re-
adjustment from prison to community life.

Bureau op Paeoli

The Adult Authority not only has theresponsibility for the granting
of paroles, but also is administratively responsible for the functioning
of the Bureau of Paroles. (Sec. 2399-2404, California Penal Code.)
It is the appointing authority of all personnel of this agency, includ-
ing the Chief State Parole Officer to whom it delegates complete
responsibility for the execution of the basic policies and procedures
formulated and adopted for the administration of the Bureau. The
Bureau’s Central Administrative Office is in Sacramento, with four-
area and nine district offices strategically located throughout the
State. This organizational structure provides maximum service and
aid to parolees under the Bureau’s jurisdiction.

Because supervision is the very essence of parole, the Adult Au-
thority has taken every possible step to improve this aspect of parole
service. More parole officers have been employed through additional
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appropriations by the Legislature. Increases in salary have been
obtained to encourage qualified persons to become parole officers and
remain in the service. Minimum qualifications are now college gradua-
tion with a major concentration in sociology and social case work,
plus one year of graduate work or ease-work experience in a correctional
agency. The careful recruitment and selection of officers by the
State Personnel Board has been very valuable. A manual of operating
policies and procedures has been prepared to guide the employees of
the Bureau of Paroles. An in-service training program has been
established to advance the professional work of the case workers
employed by the Adult Authority.

The chairman of the Adult Authority is also the Interstate Proba-
tion and Parole Compact Administrator for the State of California,
with the responsibility of clearing with other interstate compact ad-
ministrators the supervision of all adult parolees who leave the State
of California to reside in other States. He also is responsible for
acceptance and supervision in the State of California of parolees from
other States coming to reside in California. In this manner out-of-
state parolees and probationers are given aid and guidance in their
efforts toward social and economic adjustment. The Interstate Com-
pact for the Supervision of Probationers and Parolees is an excellent
crime preventive measure, since it offers a practicable basis for placing
such persons under the most favorable conditions. Many need sup-
portive factors that are available only in the State where interested
members of family or friends reside and where employment oppor-
tunities are optimum.

It is a basic concept of the Adult Authority that parole supervision
is an extension and continuation of the correctional treatment pro-
gram initiated in the institutions and carried on to its fulfillment with
the individuals while living in free society. It is anticipated that most
parolees will make some mistakes before attaining acceptable social
patterns. However, it is not the policy of the Adult Authority to
return men to prison as long as it can be reasonably expected that
counselling and guidance will be effective tools in assisting them to
solve their problems. On the other hand, when a parolee’s conduct
deteriorates to a point where it no longer comports with the welfare
of the community, the policy is to suspend his parole and return him
to prison for further study and orientation. Just as it is no service
to release an inmate who cannot or will not control his criminal
tendencies, so it is a disservice to a parolee to allow him to remain in
the community beyond the point where his ultimatefailure is obvious.

The Adult Authority is working to secure efficiency and effective-
ness in the supervision of parolees in the State of California. These
professional standards distinguish true parole from the makeshift
methods which often have incurred the justifiable wrath of public
officials and citizens.
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Responsibilities regarding Civil Rights.

The California Penal Code provides that a sentence of imprison-
ment in a state prison suspends the civil rights of the individual for
the duration of the sentence. The Adult Authority may restore
these rights at its discretion. In exercising this power, the Adult
Authority seeks to protect the individual against unwarranted hard-
ship and to foster rehabilitation. Restoration of civil rights is ordered
only after careful investigation indicates that both society and the
individual involved will benefit. (Secs. 2599-2604, California Penal
Code.)

The Granting or Forfeiture op Credits and Earnings,

The Adult Authority recognized that the granting of credits or
time off for good behavior is incompatible with the Indeterminate
Sentence Law. In 1947, upon recommendation of the Adult Au-
thority, the members of the Legislature discontinued by law the so-
called credit system for men received in the California prisons after
January 1, 1948. In the cases of inmates who arrived in prison on
or before December 31, 1947, the granting of credits is still in effect.
The forfeiture of credits by reason of bad conduct is determined only
after a hearing by the Adult Authority with the prison officials con-
cerned.

The Adult Authority may also declare forfeited the earnings of
money by any prisoner, whether acquired at camp or in some indus-
trial enterprise within the prison. Forfeiture of such earnings is
recommended by the prison disciplinary committee if the inmate
has committed a serious infraction of departmental rules and regula-
tions.

Advisory Pardon Functions.
The duties of the Adult Authority with respect to executive clem-

ency are wholly advisory. The Constitution of provides
that the Governor shall have the power to grant reprieves, pardons
and commutations of sentence after conviction for all offences except
treason and cases of impeachment, upon such conditions and such
restrictions and limitations as he may think proper, subject to such
regulations as may be provided by law relative to the manner of
applying for pardons. (Art. VII, Sec. I, Constitution of California.)

In California there are two methods of granting executive clemency,
as follows: (1) a pardon granted by the Governor through the medium
of a certificate of rehabilitation, which certificate is granted by a
superior court judge of local jurisdiction; and (2) clemency either in
the form of a pardon, commutation of sentence or modification of
sentence granted by the Governor under the so-called “old pardon
procedure.”
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All persons eligible to file for a pardon under the Certificate of
Rehabilitation Act (otherwise known as the Deuel Act) must proceed
according to the provisions of that act. (Secs. 4852,01-4852.2, Cali-
fornia Penal Code). However, there are certain persons who are not
eligible to file a petition under this act; for example, those who are
serving a mandatory life parole, those who reside outside of Cali-
fornia, those convicted of misdemeanors only, and those confined
persons who claim innocence or a miscarriage of justice. All persons
in these categories must file for clemency under the “old pardon
procedure.” (Secs. 4800-4807.2, California Penal Code.)

As stated, all applications for clemency must be submitted to the
Governor, who alone has the power to grant clemency. Under the
so-called “old pardon procedure,” applications, after being submitted
to the Governor, are forwarded to the Adult Authority for investiga-
tion and recommendation.

The decision of whether to make a favorable or unfavorable recom-
mendation is arrived at in a public session. Ordinarily, favorable
recommendations are made only when the investigation shows there
has been a miscarriage of justice and no other remedy is available to
correct the situation, where complete rehabilitation is indicated, or
where clemency would prevent deportation which would cause an
undue hardship on applicant or his family

In certificate of rehabilitation cases, when the applicant hai
fulfilled all of the legal requirements as to residence and period of
rehabilitation, a certificate is granted by the judge of the county of
applicant’s residence and a certified copy is forwarded both to the

the Adult Authority. The Adult Authority’s onlyGo-
responsibility is to determine whether or not all statutory require-
ments have been fulfilled, after which the complete files are returned
to the Governor for such disposition as he may deem advisable. No
recommendation is made to the Governor, inasmuch as the investig!

dlitation is made by the local lawtion as to t
enforcement officials, and the certificate granted by the judge is in
itself a recommendation to the Governor that the applicant is worthy

The law provides that the Adult Authority itself may initiatepardon
proceedings by reporting to the Governor from time to time the names
of any and all persons imprisoned in any state prison who, in its
judgment, ought to have a commutation of sentence, or be pardoned
out and set at liberty because of good conduct or unusual term of
sentence, or any other cause which, in its opinion, should entitle the
prisoner to a pardon or commutation of sentence. (Sec. 4801, Cali-
fornia Penal Code.)

With respect to death sentence cases, in accordance with the
Governor’s policy, information is gathered and compiled, partly by

the Adult Authority and partly by the Department of Corrections,
both of which act as a clearing house for the Governor. When a
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data have been received and compiled, death sentence cases are re-
turned without recommendation to the Governor for his information
in the event a clemency application should subsequently be received
by him. Moreover, the California State Supreme Court is required
to review the case under an automatic appeal, according to statutory
provisions. (Sec. 1239 (6), California Penal Code.)

The people of the State of California, through the thoughtful fore-
sight of their representatives in the Legislature, have laid the founda-
tions for advancement in the program for the reformation of adult
offenders and for the protection of the public. Current scientific
knowledge unfortunately does not afford simple explanations of adult
criminality or certain and specific methods of cure. The state penal
system developed in California has sought to incorporate in its policies
and procedures the best thought of legal authorities, social and medical
scientists, and practical penologists. In this brief pamphlet, the
responsibilities of the Adult Authority in this program have been
described. Herein have also been defined the principles, policies and
program which govern their efforts to accomplish their difficult assign-
ments from the people of California.

The general pattern of the California correctional
apparatus should tend to strengthen many of the weak-
nesses of the sentencing, treatment and releasing functions
of other jurisdictions, including Massachusetts. Cer-
tainly, the sentencing process in California is more re-
alistic and based on more solid data than it is in the
typical criminal court. Certainly, further, the usual
disconnectedness of prevailing peno-correctional practices
has been largely eliminated. Finally, there has been
greater recognition in California than usually exists else-
where of the fact that if criminalism is to be regarded as
something much more complex than an expression of a
simple, deliberate choice to violate the law, then trained
technical personnel become indispensable to the entire
process after the trial is over.

As an aid to the citizenry and legislators in assessing
the advantages of the California system, the following
extract from an article by the Director of the California
Department of Corrections 1 is set forth:

Improvement of management and personnel operations was a first
necessity. During the past few years we have been able to accom-

1 McGee, R. A., “CaliforniaBuilds a New Prison System.” Reprinted from State Govern-
ment, July, 1952, pp. 2-4.
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plish many specific improvements under that heading, some of which
may be summarized as follows:

1. The spoils system of recruitment and promotion was eliminated
by placing the personnel of both of the institutions and the central
office under the state civil service system.

2. A realistic, thorough, continuous training program for institution
employees has been established. There is an in-service training officer
at each institution, under the general supervision of a departmental
training officer who, in addition to supervising, prepares training
manuals, course outlines and instructional aids.

3. Institution staffs have been reorganized and departmentalized
in line with modern concepts. In each institution it is now possible
for an employee to advance through the ranks, following an orderly
method of promotion, to the top position. The time is past when it
can be necessary to seek desperately for some qualified person to fill
an unexpected vacancy in the higher ranks of the prison organization.

4. A statistical accounting system has been developed, in the
Bureau of Criminal Statistics of the Department of Justice, covering
all prisoners in the custody of the Department of Corrections. The
bureau prepares periodic reports for our department, accounting for
the movement of prisoners, the total number in institutions, the
number on parole, and the characteristics of the individual prisoners.
Data on more than 20,000 prisoners have been collected, classified
and analyzed.

5. A scientific and humanitarian classification system for the study,
analysis and treatment of prisoners has been developed. Two facili-
ties known as Reception-Guidance Centers have been established.
One is in northern California, at San Quentin prison, the other on the
grounds of the California Institution for Men, near Chino. The
latter was completed and opened in December, 1951. Adult male
felons, committed by the Superior Courts to the custody of the Di-
rector of Corrections, are received at these two Reception-Guidance
Centers, where they undergo a sixty-day study by a staff of specialists.
Upon completion of the study, recommendations are made to the
Adult Authority for assignment of each inmate to one of the six
institutions for males. Upon approval by the Adult Authority, a

man is transferred from the Reception-Guidance Center to the insti-
tution designated. Each institution is charged with the responsibility
of carrying out the program recommended for each inmate and for
keeping a cumulative case record on every case for the information of
the prison officials and the Adult Authority.

6. The old time-credit system, which permitted such abuses as
early releases to privileged prisoners, and which was so complex that
only a few people understood it, has been abolished by law.

7. The “con boss” system was completely eliminated by placing
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all confidential work and all exercise of authority in the hands of
responsible state employees.

8. The pardon system has been revised to provide an orderly pro-
cedure under which men who have demonstrated their rehabilitation
by law-abiding lives after discharge from parole may make application
through the courts for a certificate of rehabilitation, which is sub-
mitted to the Governor as a recommendation for pardon. This makes
it possible for any person wishing to have his civil and political rights
restored to do so without employing legal counsel or attempting to
employ political pressures to gain his end.

9. There has been great improvement in supervisory controls over
the feeding of prisoners. Food had been the source of numerous
scandals and morale problems in the past. A new system, based on
sound and scientific principles, was developed. A departmental Food
Administrator was added to the central office staff to provide pro-
fessional supervision over the institutional culinary operations. Im-
partial examination of this program shows that it is administered by
technically trained, thoroughly competent personnel.

10. Medical care of prisoners, particularly of those suffering from
various kinds of mental disorders, has represented a difficult problem
ever since the need for it has been recognized. In spite of the shortage
of physicians, especially of psychiatrists, considerable progress has
been made in establishing uniform policies of treatment throughout
the department. This function is under the supervision of an experi-
enced and competent penal psychiatrist. Another long stride in the
Department’s development plan has been made by activation of the
California Medical Facility, which was established in leased quarters
at Terminal Island, San Pedro, in May, 1950. More details on it will
appear later in this paper.

11. Educational programs now are offered at all seven institutions
of the Department of Corrections. Education, especially vocational
education, is one of the foremost positive factors in preparing men
for return to society. During 1951 more than 5,000 inmates were
registered in one or more courses each. Up to 1951 the major portion
of enrollments were in academic courses. Since then the vocational
courses have been improved and made more attractive to inmates,
and registration in job-training classes has increased fivefold. They
are administered as part of the adult education program of the State
Department of Education. Accomplishment in them is recognized
by labor unions and employers on the same basis as comparable work
in the public schools. Through assistance by local high school dis-
tricts and junior colleges, plus the services of teachers employed
directly by the Department of Corrections, instruction is offered in
more than forty subjects at the seven institutions. During the 1951
school year, 175 inmates gained elementary school diplomas,land
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74 men received diplomas for high school graduation Tradeadvisory committees, consisting of employers and labor leadershave been of great assistance in developing the program. Upon theirrelease inmates trained under competent instructors are finding readyemployment in skilled and semi-skilled fields of industry.12. We accept the principle that prisoners should be engaged duringtheir waking hours in constructive and useful activities. We alsoaccept the thesis that prison labor should not interfere unduly withprivate enterprise. In order to provide a reasonable approach to awork program, within the framework of these two somewhat con-flicting objectives, the Legislature established a Correctional Indus-tries Commission. The Governor appoints representatives fromorganized labor, industry, agriculture and the general public to thiscommission. The Director of Corrections serves as chairman. It isthe commission s duty to find and authorize constructive work projectsfor prison inmates.
Several such projects have been developed at the various institu-

tion
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I he department places more than 1,000 inmates in the two types
of camps each year. The work benefits the State and the community
and also the inmates. While a prisoner is out working he pays for
his own keep and is able to accumulate some funds to assist in support
of his family, if any, and to start him out in community life when he
goes on parole. Last year, when California was faced with a disas-
trous forest fire season, the work of these inmate crews on the fire
lines drew many expressions of gratitude and praise.

It would seem that the specific benefits thus far achieved
under the California system present a reasonable basis
for assuming that Massachusetts can expect like bene-
ficial results from adoption of a well-planned system
along similar lines. The Commission therefore recom-
mends that the General Court give serious consideration
to the setting up of a Treatment Tribunal or an Adult
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Authority system in Massachusetts, taking account of
the special needs and facilities of this Commonwealth.

While the Commission tends to agree that the pro-
posed Authority be composed of members of the quali-
fications indicated in the California law, it is also of
the belief that an Adult Authority statute for Massa-
chusetts should provide that Superior Court judges be
assigned, in rotation, to serve from time to time, on the
Authority. By sitting as an ex-officio member of such a
sentencing, treatment and releasing agency, the judge
will receive an education in the underlying motivations
of criminal behavior and in the nature and practical
effectiveness of the various corrective and rehabilitative
techniques employed both in penal institutions and in

in the community. He will
noderating influence of the

the supervision of parolee;
also serve as a valuable
proceedings as a whole.

The Commission further believes that the work of the
proposed Adult Authority is of such prime importance
that salaries equivalent at least to those now paid mem-
bers of the Superior Court judiciary should be provided.

In the meantime, it is recommended that an appro-
priate section of the new State Prison in process of con-
struction be now set aside and designated as a Clinical
and Classification Center. Plans should be undertaken
by the Department of Correction, immediately, for the
appointment of a highly qualified psychiatrist, a trained
clinical psychologist and several specially experienced
social investigators and experts in classification and in-
dividualization, to staff this Center. Appointments to
these posts should be strictly non-political; and salaries
provided should be adequate to attract the most compe-
tent clinical criminologists available in Massachusetts
or elsewhere.

When the Center is in full swing, all convicted felons,
except female offenders who are at present taken care of
at the Reformatory for Women (we are confining this
report to the more serious offenders as well as defective
delinquents and psychopathic not psychotic of-
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fenders), should be tentatively committed by the courts
to the Center, as a routine practice, during a period
of remand averaging, say, a month —for intensive
psychiatric, psychologic and social examinations and
investigations.. A tentative treatment plan should then
be drafted and rendered to the Tribunal as a guide in
sentencing and an indication of the corrective program
envisaged for the offender in the light of the causes of
his criminalism and the needs of his particular case.

While the few existing systems for specializing peno-
correctional treatment (Youth Service Boards and the
California Adult Authority) have retained in the courts
the right of the judge to place offenders on probation,
the Commission sees no valid reason why virtually all
convicted felons should not be subjected to the intensive
pre-sentence study, including many of those about whom
the judge has doubt but whom he finally, on the basis
of the report of the Center, decides to place on probation.
Probation officers of the relevant courts can gain much
from co-operating with such a Center in social investiga-
tions of offenders under examination there.

The proposed Center should serve not only as a clinic
to advise on treatment, correction and classification of
offenders among, as well as within, the various institu-
tions, but also as the “endocrine system” of the entire
correctional body in Massachusetts, regulating its growth
and direction through the continuous study of the re-
lationship of various methods of treatment to outcomes
in terms of reform or recidivism.

Judges should be encouraged to visit the Center as
well as the various peno-correctional establishments,
from time to time, to familiarize themselves with the
corrective regimes and to make such recommendations
for improvement as their own valuable experience may
dictate.

Professionalization. The Commission is of the strong

conviction that the entire field of peno-correctional prac-
tices needs to be professionalized. Personnel ought to

VIII. Personnel.
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be classified, throughout, into those dealing with prob-
lems of security and those concerned with the various
technical services of education, correction, medical treat-
ment, vocational and industrial guidance and employ-
ment, etc. All technical personnel should be appointed
strictly upon merit and should be protected in their
civil service status against political manipulation or
replacement. As is wisely concluded in a recent report
of the California Adult Authority, “it is comparatively
easy to set out a good correctional department in words
by way of a law or by way of the establishment of princi-
ples and policies but . . . the real success of such a
department in all of its ramifications is dependent upon
the personal attributes of those people actively engaged
in making the law or principles and policies bud into
fruition.” 1 That appointments to positions in the cor-
rectional field which require technical competence have
too often been made on political grounds rather than on
those of professional competence is a truism that requires
no elaboration. Not so long ago coroners were univer-
sally chosen without regard to whether or not they knew
anything at all about medicine, pathology, chemistry or
any of the other relevant arts and sciences. Massachu-
setts today can boast of one of the finest systems of
medical examiners in the country. The time has arrived
for a more general public and official recognition that the
reorientation of personality and character and that,
in a nutshell, is what a correctional system must accom-
plish to be effective is an extremely difficult art, and
that it requires the utmost in ability, training and dedica-
tion on the part of those who would practice it success-
fully.

IX. Conclusion.
It may be objected to by some that the establishment of

the proposed system would entail a great deal of extra
expense. But if one were to add up the cost of the con-
tinuous rearrests, retrials, resentences, reimprisonments,
l “Biennial Report of the California Department of Corrections,” 1947-1948, State of

California, p. 55.
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reparoles, etc., of the many thousands of serious and
dangerous offenders who at present stumble blindly and
continuously in and out of the various doors of the
ramshackle house of criminal justice, it would be appar-
ent to the most economy-minded that an adequate
system of criminal justice, staffed by competent per-
sonnel, should, in the long run, turn out to be much more
economical to the Commonwealth than the present
extravagant, inefficient hit-or-miss system.

The Commission therefore earnestly requests that the
program it presents be given serious consideration by all
who have the protection of society at heart. The pro-
gram stands or falls as a unit, except that, as previously
indicated, the drafting of the details of a new code of
substantive Criminal Law may well await the completion
of the model code to be prepared by the American Law
Institute. As stated at the outset, the Commission is
convinced that the present planless process of enacting
bits of legislation to patch up this or that hole in the
entire system does little to improve the existing situa-
tion and only tends to complicate it further. It reiterates
the conviction that the time has arrived in the history
of the Commonwealth to demand a basic reform of
the entire system of criminal justice. There is enough
evidence that the existing practices fail to prevent the
repetition of crime on the part of a majority of serious
prisoners, while at the same time they do not distinguish
themselves as deterrents of prospective new offenders.
On both counts, therefore, the existing system has failed
to protect society. An executive and members of a
Legislature who will carry through, step by step, accord-
ing to a master plan, the fundamental reform suggested
in this report will write an illustrious chapter in the
Commonwealth’s annals of social reform.

No attempt has been made at this time to draft the
necessary legislation, which will require detailed analysis
of existing statutes and consideration of the California
Adult Authority legislation. The Commission has taken
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the position that before so fundamental a reform as
herein recommended passes into the stage of the drafting
of legislation, it should be carefully considered by mem-
bers of the General Court as well as the public at large.

The Commission cannot conclude this report without
a brief statement which the members feel in duty bound
to make. There must be a frank facing by the citizenry,
and, through them, by those elected or appointed to
public office, of the double standard of civic morality
that permits certain persons in public office to abuse
their public trust with virtual impunity, and indeed with
a debonair attitude that their misdeeds are but amiable
eccentricities of the political game, while bearing down
ruthlessly, if clumsily, on the ordinary petty thief and
burglar. Hypocrisy in public affairs only embitters the
prisoners in our institutions and confirms their cynical
conviction that all of society is but a “racket.”

Respectfully submitted,

LESLIE B. CUTLER,
Chairman

J. ROBERT AYERS.
ROBERT G. CLARK, Jr.
SHELDON GLUECK.
RICHARD H. LEE.
JOSEPH A. MILANO
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I am glad to join the majority of the Commission in
endorsing the general principles which Professor Glueck
has so fully expounded. At the same time, I have some
mental reservations which should be mentioned in order
to make my position clear.

I fully agree with Mr. Glueck’s findings that the mo-
tives which impel men to crime and other anti-social
conduct are diverse and complex, and that a simple
theory of retribution will not cure them, nor prevent
recidivism, and that the trial judge is not automatically
the best expert on the length or type of correctional
treatment. I accept the thesis that we should work for
the adoption of certain types of indeterminate sentences,
and authorize penal experts to decide when an inmate is
ready for return to the outside world, and what sort of
parole conditions should be fixed for his release. lam
enthusiastically in favor of a classification center, and of
the psychiatric and social study of all prisoners who are
capable of reform.

At the same time, I am not at all sure that we have
yet developed the experts who can be sure of making
lasting reforms, nor do I think we can obtain them
merely by paying handsome salaries. For the time being
we must be content to study these matters in an informal
way, and to watch the work of such boards as the Cali-
fornia Adult Authority. It will hurt the cause of reform
to adopt a sweeping change before we have the men to
make it work effectively, and before the public is ready
to accept it. One other thing also bothers me. Rather

SUPPLEMENTAL REPORT BY SENATOR
RICHARD H. LEE.
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than setting up several new boards or agencies we should
consolidate those that we have, while improving the
qualifications of their members. Our parole board and
our penal supervisors might well be joined in forming a
treatment tribunal. The personnel of the classification
center might serve on the sentencing authority. We do
not improve matters merely by setting up new positions.

RICHARD H. LEE
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I concur with the recommendations of the majority of
the Commission, with particular emphasis on the estab-
lishment of an adult advisory authority.

There is, however, one aspect of the problem not
covered by the report which cannot, in my opinion, be
ignored, and that is the problem of veterans’ preference
under our Massachusetts civil service laws.

We are all agreed that unless the very best of profes-
sional brains in all phases of the field of penology are
available, the system will never be anything but a fond
dream. Our civil service laws now permit a disabled
veteran automatically to go at the head of a list if he
gets a bare passing mark in a civil service examination.
I am not opposed to preference for veterans and I know
that it is probably impossible to expect any change in the
Massachusetts law. It is, however, true that unless our
civil service laws are changed to provide a reasonable
preference for veterans, as provided for in the federal
law, it will be impossible for the State to avail itself of
the type of highly trained and skilled non-veteran pro-
fessional people, without at least some of which this
project would, in my opinion, be impossible of accom-
plishment.

J. ROBERT AYERS.

SUPPLEMENTARY STATEMENT BY REPRE
SENTATIVE AYERS.
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I wish to concur in the main with the report as signed
by the majority of the Commission, but would also like
to include the remarks in the Supplemental Report by
Senator Lee, since I too have certain reservations in my
mind concerning the principles set forth.

JOSEPH A. MILANO

SUPPLEMENTAL STATEMENT BY REPRE
SENTATIVE MILANO.
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In my judgment, the basic principle behind the ad-
ministration of criminal justice is this: The maximum
protection of society from crime and criminals. All other
purposes must be subordinate and that includes our
efforts to reform prisoners and return them as useful
citizens to society.

The report of the distinguished member of our Com-
mission appears to suggest a radical departure from this
principle, and in view of the very limited opportunity to
appraise the recommendations made, I have preferred to
make my position known separately.

It appears to me that Professor Glueck has presented
two problems in particular, among others, which can be
solved by efforts in their particular directions, without
the complete overhauling of our penal system, in the
absence of clear proof that such is called for. I refer to
the subjects of penal institutions, that is, the physical
plants and prison personnel. Immediate effort should be
exerted to improve our prisons (steps have already been
started in this direction) and further improve the pro-
fessional standing and calibre of prison personnel. These
positions should be made financially attractive and capa-
ble of obtaining and retaining men and women of the
highest order.

However, I am not ready to support the theory that
the sentencing phase of the administration of criminal
justice should be taken from the judges and entrusted to
a panel or board of so-called experts consisting of psychia-
trists, educators, social investigators and others who

SUPPLEMENTARY REPORT OF REPRESENTA-
TIVE FRANCIS J. GOOD.
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would conduct numerous experiments, introduce hypno-
analysis and other practices. I have not reached the
point where I feel that social service workers or psychia-
trists, etc., are in a better position than the judge who
has presided at a trial from beginning to end. Nor do I
agree that the training and experience of the judges of
this Commonwealth are of such slight value that they
should be scrapped for a remarkable, albeit unproven,
theoretical system such as has been recommended.

Lawyers have already suggested some practical con-
siderations which seem to mitigate, initially at least,
against some of the aspects of this new system. Would
the Adult Authority handle all of the criminal dispositions
in all courts in the entire Commonwealth? How large a
board or authority would be required to handle all the
criminal business in Massachusetts? How much time
would be involved in the operation of this system, toward
each defendant? Would a defendant’s right to a speedy
trial be respected if his sentence were left dangling while
this authority conducted its tests? What effect would
there be on the defendant’s right of appeal? When
would be the right time to appeal and from what?
A defendant appeals from his sentence and not merely
because he is found guilty. I should want these questions
answered before I went on record in favor of the recom-
mendations of Professor Glueck.

Much comment has been created by the wide disparity
of sentences which are given, from time to time, to de-
fendants in eases of like character. But the Appellate
Division of the Superior Court was intended to reduce
this problem, and the Legislature might well examine
this field to insure justice to all criminal defendants.

All the members of this Commission, no doubt, desire
to see an improvement in our penal system, and the
elimination of all that may be archaic and outmoded.
But our Commission has not had ample opportunity to
study the recommendations of Professor Glueck and
therefore we should not give an endorsement without
further demonstration that it is better than what we
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have. We should know more about the California system
and learn if, and to what extent, it has worked.

Whatever is done in Massachusetts in the direction of
legislation and reform of the administration of criminal
justice should be based upon that fundamental purpose
of our entire system the maximum protection of the
mass of law-abiding people from crime and criminals.
Society is not only entitled to be protected, but to feel
protected.

Respectfully submitted

FRANCIS J. GOOD.
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We are unable to sign the very well prepared report of
Professor Glueck which has been submitted to our Com-
mission. His analysis of the problems which confront
the authorities in this Commonwealth in the administra-
tion of justice and the maintenance of our institutions of
confinement outlines the need for certain remedies. How-
ever, we are unable to agree with his conclusion that the
disparity of sentences meted out by individual justices
for the same or similar offences warrants the surrender
of all discretion as to the length and type of sentence to
a board of experts, unfamiliar with what has transpired
in the court room.

It would appear that the Appellate Division of the
Superior Court has made progress in standardizing
sentences, and that we should direct our efforts toward
a revision of our criminal statutes and further explora-
tion of avenues similar to the appellate division before
we decide to scrap our entire sentencing system.

We are in complete accord with the system of recep-
tion, classification and discipline, as well as the treatment
of prisoners under the California law. Most of us are
in accord with the theory that only by firm but humane
treatment directed toward the ultimate rehabilitation
of the prisoner can we do anything substantial toward
reclaiming the prisoner for society. It would also appear
that the recommendation on page 49 of the report
calling for a clinical and classification center at the new
State Prison has considerable merit, and the suggestion
that trained personnel should staff such a center.

We are unable to fully comprehend the reference in
the report to “political manipulation or replacement of

MINORITY REPORT.
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technical prison personnel.” It would appear that our
civil service laws adequately provide for the security of
said personnel. All guards and correction officers, den-
tists, psychologists, supervisory personnel, clerical help
and all but a few physicians are currently protected
under the civil service.

Nor do we concur with the tenor of the concluding
paragraph in the report which makes reference to a
“double standard of morality.” In our opinion there is
no double standard of morality, and those guilty of mis-
deeds in high places have been severely punished in the
past and should and will be in the future. We con-
tribute no service to those in our institutions by even
inferring that they have been treated unjustly or that
they have been the victims of a double standard of
justice.

A subject of such scope and magnitude should be
studied for a longer period of time, and those signing
this minority report recommend that the entire subject
matter be fully explored by a Commission to be estab-
lished in the future. Perhaps within a year results of
the California experiment will furnish concrete evidence
upon which to base future reforms.

Sen. JOHN F. COLLINS.
Rep. JOHN GEORGE ASIAF,

Vice-Chairman.
Rep. THOMAS FARRELL.






