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Robert A. MacFarlane, Jr. v. Thomas E. Kitchen

March 18, 1953. Report of Committei

The House Committee on Elections, to whom was sub-
mitted the following petition, House, No. 908, Petition
of Robert A. MacFarlane and others for a recount of
ballots cast for Representative in the 12th Bristol Dis-
trict, and that said MacFarlane be declared the duly
elected Representative from said District, submit the
following report.

The Committee held a public hearing on February 26,
1953, at which the petitioner, Robert A. MacFarlane and
the sitting member, Thomas E. Kitchen, were present.
The petitioner was represented by Allan Roy Kingston,
Esquire, of Somerville, and the sitting member was repre-
sented by John T. Farrell, Esquire, of Fall River. The
Attorney General assigned Sidney Aisner, Esquire, and
Casper T. Dorfman, Assistant Attorneys General, to sit
with and advise the Committee. Following the hearing,
briefs were submitted by counsel for both sides.

The petitioner, MacFarlane, who was the Republican
candidate, and the sitting member, Kitchen, who was
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the Democratic candidate, were the only candidates for
the office of Representative from the 12th Bristol Dis-
trict. The 12th Bristol District is composed of the town
of Westport and Ward 8 of the city of Fall River.

The returns of the election showed that MacFarlane
received 4,907 votes and that Kitchen received 4,899
votes. A recount of the votes was requested and held.
At the conclusion of the recount, the Registrars of Voters
declared that Kitchen had received 4,908 votes and that
MacFarlane had received 4,907 votes and that, therefore,
Thomas E. Kitchen was the duly elected Representative
from the 12th Bristol District.

At the recount certain ballots were protested by the
petitioner and certain other ballots were protested by the
sitting member. These ballots were produced by the
City Clerk of Fall River and the Town Clerk of Westport
who were summoned by the Committee. No claim was
made that any other ballots were improperly counted nor
that any other irregularity occurred in the conduct of
either election or recount.

The protested ballots fall into several groups and we
will deal with them in that fashion.

Ballots Nos. 2, 3, 4, 5, 7, 8, 9, 10, 11, 12, 16, 17, 18, 20,
21, 23, 27, 28, 29, 30, 32, 33, 34, 35, 36, 38, 40, 41, 42,
and 43, all deal with the location of the cross or mark
made by the voter in indicating his choice. Nothing
would be gained by an elaborate description of each
ballot. In some cases the intersection of the cross was
very close to the line separating the square opposite
Kitchen’s name from the square opposite MacFarlane’s
name. In other cases the intersection of the cross was
very close to the line separating the square opposite
MacFarlane’s name from the square directly below and
which was provided in case a voter wished to write in
the name of his candidate.

In all cases the Committee was guided by the oft-re-
peated rule referred to in an earlier case. In Riley vs.
Aldrich, contested election cases, 1903-1922, at page 31,
it was said, “If the intention of the voter can be deter-
mined from an inspection of the ballot, that intention
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must prevail.” We find no reason in the case of any of
these ballots to change the decision of the Registrars of
Voters.

Ballots Nos. 19 and 39 raise a different question. In
No. 19 a cross appeared opposite the names of both
Kitchen and MacFarlane. There was some slight dis-
figurement in the cross opposite MacFarlane’s name.
This ballot was counted as a blank. Ballot No. 39 had
a cross opposite each name with an apparent attempt by
the voter to erase or obliterate in both cases. This ballot
was also counted as a blank.

General Laws, chapter 54, section 10G, provides “If a
voter marks more names than there are persons to be
elected to an office, or if his choice cannot be determined,
his ballot shall not be counted for such office.” This
clearly rules out No. 19. In the case of No. 39, the result
must be the same, whether we find a clear vote for each
candidate or an obliterated vote for each candidate.

Ballots Nos. 15, 44, 45, 46 and 47 raise no question re-
garding the choice of the voter but rather raise the ques-
tion of whether the ballots contained identifying marks
and hence should be ruled invalid. (See General Laws,
chapter 54, section 80.) In No. 15 on a blank space on
the ballot there appeared the words “all Democratic”.
There was no evidence as to who wrote these words.
The Committee found no evidence of any intent on the
part of the person writing them to have the words used
as an identifying mark.

In the case of ballots Nos. 45, 46 and 47, it appeared
that the supply of absentee ballots for use in Precinct B
in Fall River became exhausted. The City Clerk of Fall
River communicated with the office of Secretary of State
and was instructed to use Precinct A ballots but to strike
out “A” on the outside of the ballot and to write in
“B”. The City Clerk did so in the case of Nos. 44, 45,
46 and 47 and put his initials under the correction.
These four ballots were used and all were counted for
MacFarlane. The sitting member contends that they
should have been counted as blanks. The Committee
finds no reason to invalidate these ballots. It is clear
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that the marking was not done witli any intent to identify
the ballots within the meaning of the statutes. (See
Kane vs. Registrars of Voters, 105 Northeastern (2nd)
212 at 217.)

We come next to Ballots Nos. 6 and 24. No. 6 con-
tained a good cross for Kitchen. However, the word
“spoiled” is stamped in the space for the election of
eight other offices on the ballot. In the case of the seven
other offices, including that for Representative, no such
stamp appears. The same situation appears in connec-
tion with Ballot No. 24 which contained a good cross for
MacFarlane but which also carried the stamp “defec-
tive” in the space used for the election of other offices.
In every case where either stamp was used, the voter
had marked more names than there were persons to be
voted for. We see no reason whatever for concluding
that these ballots contained “identifying” marks. They
were not marked “defective” on the outside and there-
fore we agree with the Registrars of Voters that they
should be counted, at least so far as the vote for Repre-
sentative is concerned.

Ballot No. 1 contained a good cross for Kitchen and
also a cross in the block opposite the blank line, the
latter space being intended for use by the voter who de-
sired to write in the candidate’s name. No name was
written in. We, therefore, have a good vote for Kitchen
and a vote for blank. The voter has voted for only one
person. It is a good vote for Kitchen. It does not in
any sense come within the terms of General Laws, chap-
ter 54, section 106, (see Kane vs. Registrars of Voters,
cited above). The Registrars correctly counted this
ballot.

Ballot No. 26 contained a good cross for MacFarlane
but the ballot was tom. Counsel for Kitchen did not
seriously press his objection to this ballot. We know of
no case, or statute, or reason which would justify our
invalidating this vote. It was correctly counted for
MacFarlane.

In Ballots Nos. 22, 25, 31 and 37 the voter voted bv
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means of a mark, other than a cross, in voting for Repre-
sentative. The mark more closely resembled the letter
“v”. On these same ballots the voter had made some-
what irregular marks in voting for other offices. It seems
to the Committee that the intention of the voter was
unmistakably clear, and the original count of ballots
should stand.

We come to Ballots Nos. 13 and 14. In No. 13 a cross
opposite Kitchen’s name and a cross opposite MacFar-
lane’s name appeared. The cross opposite Kitchen’s
name is rubbed out sufficiently to indicate to the Com-
mittee that it was the voter’s intent to obliterate it.
This was counted as a blank.

Ballot No. 14 contains a good cross for Kitchen and an
obliterated cross for MacFarlane. The Registrars counted
this ballot as a vote for Kitchen.

There is, however, one difference between these two
ballots. In the case of No. 13, there appears in the space
between the names of the candidates and the voting-
blocks, the word “void” printed in pencil. This same
word appears in the case of three other offices where the
voter had voted for more than the permissible number.
The Committee is unable to determine who printed this
word “void” on the ballot. If we were to speculate, we
would conclude that it was put on by some election official
at the time the ballots were counted.

We feel, however, that the result should be the same
no matter whether the word “void” was printed on the
ballot by the voter or an election official. If put on by
an election official, it has no effect. It could represent
at best no more than his opinion that the voter had voted
for more names than there are persons to be chosen. We
find that the voter obliterated his vote for Kitchen and
voted for MacFarlane.

On the other hand, if the voter is said to have put the
word “void” on the ballot, we think it likewise is to be
disregarded.

The only statutory provision forbidding the count
actually deposited by the voter in the ballot box is in s
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to the effect that a ballot containing more names than there are per-
sons to be elected, or a ballot not disclosing the choice of candidate,
should not be counted.

Hall vs. Barton, 290 Mass. 476 at page 478.

This voter marked his ballot for Representative. That
was all he was called upon to do. To allow him to write
instructions as to whether or not his ballot should be
counted would open up a wide field for speculation and
uncertainty. The safeguards which have been erected
about the ballot box and the provisions of law protecting
a voter against disenfranchisement, lead us to one con-
clusion. If a voter had properly marked his ballot, it
should not be thrown out or invalidated because an elec-
tion official interprets something written on the ballot as
an instruction by a voter that his ballot should not be
counted. If the voter wishes, he may turn in his ballot,
have it cancelled, and obtain another. If he does not,
and marks his ballot for a candidate, it should be counted.

The Committee, therefore, finds no mistakes or errors
in the count except with respect to Ballot No. 13 which
was counted as a blank. It should have been counted
for MacFarlane. The correct result is that Kitchen re-
ceived 4,908 votes and MacFarlane 4,908 votes. The
Committee, therefore, recommends that the House, in
the exercise of its constitutional power to pass upon the
election and qualification of its members, should declare
the seat in the House of Representatives occupied by
Kitchen vacant and that a new election be ordered for
Representative in the 12th Bristol District.

WILLIAM E. HAYS.
HARRISON CHADWICK.
CHARLES KAPLAN.
JAMES F. CONDON.
EDWARD J. DeSAULNIER, Jr.
ANTHONY PARENZO.
GEORGE RAWSON.






