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HOUSE .... No. 2486

Executive Department
State House, Boston, March 30, 1953,

To the Honorable Senate and House of Representatives:

Although most of the federal economic controls im-
posed in recent years have been or are being repealed as
being unnecessary, I am deeply concerned that the im-
pending end of federal rent controls will result in serious
hardship for many of the citizens of the Commonwealth.

Under existing law, all federal control of rental housing
accommodations in the Commonwealth will come to an
end on April 30, 1953, although it now appears that the
Congress may act so as to extend controls to October 1,
1953. Whether or not this is done, two things seem to
me clear: an emergency exists at the present time in
certain portions of the Commonwealth and is likely to
continue at least in part beyond October; and, in justice
to those affected by that emergency, we should cushion
the impact of termination of all federal controls over rent
either on April 30 or on some later date this year. I
believe the Commonwealth should therefore provide for
an equitable, gradual and orderly withdrawal from con-
trols, community by community, as the emergency in
such communities is found to be ended.

It is my opinion that to the extent rent controls are
necessary, the power with respect to such controls should
be delegated to those units of our government which are
closest to the people. By the same token, the state
should not, for any longer period than is necessary to
provide an orderly transfer of authority, dictate to its
cities and towns how and where they shall impose rent
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control measures. It would also be unfair to those com-
munities within the Commonwealth where no hardship
presently exists to ask them to bear a part of the cost of
administering rent control in other sections.

Under these circumstances, I strongly recommend the
passage of the stand-by legislation submitted to you with
this message, this legislation to take effect only upon the
termination of federal controls, and to remain in effect
until April 30, 1955.

The proposed Act with minor exceptions will affect
only those areas and classes of housing still under con-
trol when federal controls end. On the assumption fed-
eral controls will end in early fall, it will provide a three-
month period during which those areas will be under
state rent control, and thereafter the Act will apply only
to such cities and towns as shall have accepted its pro-
visions and set up local control mechanisms, locally ad-
ministered and locally paid for, except for certain services
provided by the Commonwealth.

I am also sending you with this message an opinion
given to me by the Attorney General on the right of the
Commonwealth to impose rent controls or to delegate
that right to cities and towns. In that opinion he makes
it clear that the right rests on the showing of an emer-
gency situation, and that the exercise of control is both
temporary and subject to judicial review. The accom-
panying draft of legislation conforms to these stipulations.

CHRISTIAN A. HERTER,
Governor of the Commonwealth.
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In the Year One Thousand Nine Hundred and Fifty-Three.

An Act relative to bent control.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. (Emergency.) The general court finds
2 and declares that a serious public emergency exists
3 with respect to the housing of a substantial number
4 of the citizens of this commonwealth, which emer-
-5 gency has been created by war, the effects of war and
6 the national emergency which presently confronts our
7 nation, and which has resulted in a substantial short-
-8 age of rental housing accommodations; that unless
9 residential rents and eviction of tenants are regulated

10 and controlled, such emergency and the inflationary
11 pressures resulting therefrom will produce serious
12 threats to the public health, safety and general wel-
-13 fare of the citizens of this commonwealth; that such
14 emergency should be met by the commonwealth irn-
-15 mediately and with due regard for the rights and
16 responsibilities of its local communities; and that,
17 for the foregoing reasons, this act is hereby declared
18 to be an emergency law, necessary for the immediate
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19 preservation of the public peace, health, safety and
20 convenience.

1 Section 2. (Operative Date.) This act shall be-
-2 come operative immediately upon termination of fed-
-3 eral rent control in this commonwealth.

1 Section 3. (Definitions.) The following words or
2 groups of words as used in this act shall, unless the
3 context otherwise requires, have the following mean
4 ings;
5 (a) The term “housing accommodations” means
6 any building, structure, or part thereof, or land ap-
-7 purtenant thereto, or any other real or personal prop-
-8 perty rented or offered for rent for living or dwelling
9 purposes (including houses, apartments, rooming- or

10 boarding-house accommodations, and other proper-
-11 ties used for living or dwelling purposes) together with
12 all privileges, services, furnishings, furniture, and
13 facilities connected with the use or occupancy of such
14 property.
15 (5) The term “ controlled housing accommodations ”

16 means all housing accommodations except:
17 (1) Those housing accommodations, in any estab-
-18 lishment which on the operative date of this act is
19 commonly known as a hotel in the community in
20 which it is located, which are occupied by persons
21 who are provided customary hotel services such as
22 maid service, furnishing and laundering of linen, tele-
-23 phone and secretarial or desk service, use and upkeep
24 of furniture and fixtures, and bellboy service; or
25 (2) Any motor court, or any part thereof : any
26 trailer, or trailer space, used exclusively for transient
27 occupancy on the operative date of this act, or any
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28 part thereof; or any tourist home serving, on said
29 date, transient guests exclusively, or any part thereof;
30 or
31 (3) Any housing accommodations (i) the construc-
-32 tion of which was completed on or after February
33 first, nineteen hundred and forty-seven, or which are
34 housing accommodations created by a change from a
35 nonhousing to a housing use on or after February
36 first, nineteen hundred and forty-seven, or which are
37 additional housing accommodations created by con-
-38 version on or after February first, nineteen hundred
39 and forty-seven; provided, however, that any housing
40 accommodations resulting from any conversion cre-
-41 ated on or after April first, nineteen hundred and
42 forty-nine, shall continue to be controlled housing
43 accommodations unless the administrator issues an
44 order decontrolling them, which he shall issue if he
45 finds that the conversion resulted in additional, self-
-46 contained family units as defined by regulations
47 issued by him; or (ii) the construction of which was
48 completed on or after February first, nineteen hun-
-49 dred and forty-five, and prior to February first, nine-
-50 teen hundred and forty-seven, and which between the
51 date of completion and June thirtieth, nineteen hun-
-52 dred and forty-seven, both dates inclusive, at no time
53 were rented (other than to members of the immediate
54 family of the landlord) as housing accommodations;
55 or (iii) which between February first, nineteen hun-
-56 dred and fifty-three and the operative date of this
57 act, both dates inclusive, at no time were rented as
58 housing accommodations; or
59 (4) Nonhousekeeping, furnished housing accommo-
-60 dations, located within a single dwelling unit not used
61 as a rooming or boarding house, but only if (i) no
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62 more than three paying tenants, not members of the
63 landlord’s immediate family, live in such dwelling
64 unit, and (ii) the remaining portion of such dwelling
65 unit is occupied by the landlord or his immediate
66 family; or
67 (5) Any housing accommodation which was not
68 controlled under any provision of any federal rent
69 control law or regulation in effect immediately pre-
-70 ceding the operative date of this act; or
71 (6) Any housing accommodation located in a city
72 or town of the commonwealth (i) which has not,
73 within three months after the operative date of this
74 act, by vote of the city council of a city, or of a town
75 meeting called for the purpose, if a town, (A) de-
-76 dared that a substantial shortage of rental housing
77 accommodations existed in such city or town and that
78 the control of rents therein was necessaiy in the public
79 interest and (B) accepted the provisions of this act,
80 or (ii) which has, within said three months, by such
81 vote declared that a substantial shortage of rental
82 housing accommodations did not exist in such city or
83 town and that the control of rents therein was not
84 necessary in the public interest.

1 Section 4. (Temporary State Housing Rent Ad-
-2 ministrator) (a) The governor, with the advice and
3 consent of the council, may appoint a temporary state
4 housing rent administrator wrho shall serve directly
5 under the governor. The administrator shall serve
6 during the pleasure of the governor and his salary
7 shall be fixed at not more than ten thousand dollars
8 per annum by the governor and council. In the
9 discretion of the governor, the administrator may be

10 a person employed by the commonwealth in another
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11 capacity and, if so, may receive additional compensa-
-12 tion notwithstanding General Laws, chapter thirty,
13 section twenty-one. The administrator may employ
14 such assistants and clerical aid as he deems necessary,
15 and may remove them; and he shall be provided
16 adequate offices for the performance of his duties. All
17 such employees shall be exempt from the operation of
18 General Laws, chapter thirty-one.
19 (5) The administrator may, from time to time,
20 make such rules and regulations and prescribe forms
21 to be used consistent with the provisions of this act
22 as he may deem necessary or desirable to effectuate
23 the purposes and carry out the provisions hereof, and
24 he shall administer the powers and duties under this
25 act except as otherwise provided herein.

1 Section 5. (Rent Control and Powers of Tempo-
-2 rary State Housing Rent Administrator) (a) Sub-
-3 ject to the provisions hereof, no person shall demand,
4 accept or receive any rent for the use or occupancy of
5 any controlled housing accommodations greater than
6 the maximum rent established therefor by federal
7 rent controls in force immediately preceding the opera-
-8 five date of this act; Provided, however, that the
9 administrator shall, by regulation or order, make such

10 individual and general adjustments in such maximum
11 rents with respect to any housing accommodations or
12 any class of housing accommodations as may be
13 necessary to remove hardships or to correct other
14 inequities, or further to carry out the purposes and
15 provisions of this act, provided that the landlord
16 certifies that he is maintaining all services required
17 to be furnished as of the date determining the maxi-
-18 mum rent under federal rent controls in force imme-
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19 diately preceding the operative date of this act, and
20 that he will continue to maintain such services so
21 long as the adjustment in such maximum rent which
22 may be granted continues in effect. In making and
23 recommending individual and general adjustments
24 to remove hardships or to correct other inequities,
25 due weight shall be given to the principle of main-
-26 taining maximum rents for controlled housing ac-
-27 commodations at levels which will yield to landlords
28 a fair net operating income from such housing accom-
-29 modations. In determining whether the maximum
30 rent for controlled housing accommodations yields a
31 fair net operating income from such housing accom-
-32 modations, due consideration shall be given to the
33 following, among other relevant factors: (1) Increases
34 in property taxes; (2) unavoidable increases in
35 operating and maintenance expenses; (3) major capi-
-36 tal improvement of the housing accommodations as
37 distinguished from ordinary repair, replacement and
38 maintenance; (4) increases or decreases in living
39 space, services, furniture, furnishings or equipment;
40 and (5) substantial deterioration of the housing ac-
-41 commodations, other than ordinary wear and tear, or
42 failure to perform ordinary repair, replacement or
43 maintenance.
44 (6) The administrator is authorized and directed to
45 remove any or all maximum rents in any city or town
46 or portion thereof or with respect to any class of
47 housing accommodations, if in his judgment the need
48 for continuing maximum rents in such city or town or
49 portion thereof or with respect to such class of housing
50 accommodations no longer exists, due to sufficient
51 construction of new housing accommodations or when
52 the demand for rental housing accommodations has
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53 been otherwise reasonably met. The administrator
54 may re-establish maximum rents in such city or town
55 if, in his judgment, such action again becomes neces-
-56 sary to carry out the purposes of this act and provided,
57 further, that he finds and declares that a substantial
58 shortage of rental housing accommodations exists in
59 such city or town and that the control of rents therein
60 is necessary in the public interest.
61 (c) Any action taken under the provisions of the
62 preceding paragraph shall be preceded by a public
63 hearing at which interested persons shall be given a
64 reasonable opportunity to be heard with the right to
65 be represented by counsel and as to which notice of
66 the time, date, place and purpose of such hearing
67 shall be given in writing to the mayor or selectmen
68 not less than fifteen days prior to such date and by
69 publication in a newspaper of general circulation in
70 the city or town at least fifteen days prior to such
71 date.
72 (d) Nothing in this act shall be interpreted or con-
-73 strued to authorize the prohibition, in the case of any
74 rental agreement hereafter entered into, of the de-
-75 mand, collection or retention of a security deposit,
76 if said deposit does not exceed the rent for one month
77 in addition to the otherwise authorized collection of
78 rent in advance.

1 Section 6. (City and Town Rent Boards)
2 (a) Upon the acceptance of this act as set forth in
3 Section 3, a rent board consisting of at least five mem-
-4 bers, one of whom shall be designated as chairman,
5 shall be appointed by the mayor or board of select-
-6 men subject, in a city, to confirmation by the city
7 council. Upon the appointment of a rent board as
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8 provided herein, it shall have, and the administrator
9 shall cease to have, the powers set forth in section

10 five with respect to controlled housing accommodations
11 in such city or town. The administrator shall make
12 available to a rent board, upon request, any records
13 and other information in the possession of the admin-
-14 istrator with respect to the establishment and main-
-15 tenance of maximum rents and housing accommoda-
-16 tions in the city or town served by such rent board,
17 and he shall provide such rent board, at the expense of
18 the commonwealth, with such copies of regulations,
19 orders and forms of general application as such rent
20 board shall request.
21 (b) Members of rent boards shall receive no com-
-22 pensation for their services as such, but shall be re-
-23 imbursed by said city and town for necessary expenses
24 incurred in the performance of their duties. A rent
25 board may employ and fix the salaries of such assist-
-26 ants and clerical aid as it deems necessary, with the
27 approval of the mayor or the board of selectmen.
28 Such assistants and clerical aid may be removed at
29 the pleasure of the rent board and shall be exempt
30 from the operation of General Laws, chapter thirty-
-31 one. During the current fiscal year, rent boards are
32 authorized to incur liabilities in carrying out the pro-
-33 visions of this act and payments therefor shall be
34 made from the city or town treasury from any avail-
-35 able funds therein, and the sums so expended in that
36 period shall be certified by the treasurer of the city
37 or town in January of nineteen hundred and fifty-
-38 four to the board of assessors who shall, without fur-
-39 ther vote of the city or town, raise such sums in the
40 tax levy of nineteen hundred and fifty-four. To pro-
-41 vide funds for meeting subsequent expenditures au-
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42 thorized hereunder, a city or town may raise such
43 sums as may be necessary by taxation, or by transfer
44 from available revenue funds.

1 Section 7. (Courts) (a) Any person who is or
2 may be aggrieved by any action, regulation or order
3 of the administrator or a rent board may file a com-
-4 plaint against the administrator or rent board in the
5 district court for the judicial district within which is
6 located the controlled housing accommodation af-
-7 fected by such action, regulation or order, and there-
-8 upon an order of notice shall be issued by such court
9 and served on the administrator or rent board. Such

10 district court shall have exclusive original jurisdic-
-11 tion of such proceedings and shall be authorized to
12 take such action with respect thereto as is provided
13 in the case of the superior court under the provisions
14 of General Laws, chapter two hundred and thirty-
-15 one A. Section three of chapter two hundred and
16 thirty-one A shall not apply. All orders, judgments
17 and decrees of such district court may be reviewed as
18 is provided in the case of an action at law in such
19 district court.
20 ( b) The district court for the judicial district within
21 which is located the controlled housing accommoda-
-22 tion concerned shall have exclusive original jurisdic-
-23 tion of actions arising out of the provisions of Sec-
-24 tion 8 of this act.
25 (c) Any party to a proceeding brought under the
26 provisions of (a) and (6) may, no later than the time
27 provided for the filing of an answer, file in said court
28 a claim of trial by jury, with an affidavit of such party
29 that in his opinion there is an issue of fact requiring a
30 trial by jury and that such trial is in good faith in-
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31 tended, together with the sum of five dollars for the
32 entry of the cause in the superior court. The clerk
33 shall forthwith transmit the papers in the cause and
34 send the entry fee to the clerk of the superior court
35 and the case shall proceed as though originally en-
-36 tered there, except that section three of chapter two
37 hundred and thirty-one A of the General Laws shall
38 not apply.

1 Section 8. (Recovery of damages) (a) Any per-
-2 son who demands, accepts, receives or retains any
3 payment of rent in excess of the maximum rent pre-
-4 scribed under the provisions of this act, or any regula-
-5 tion, order or requirement thereunder, shall be liable
6 to the person from whom such payment is demanded,
7 accepted, received or retained (or shall be liable to
8 the commonwealth as hereinafter provided) for rea-
-9 sonable attorney’s fees and costs as determined by

10 the court, plus liquidated damages in the amounts of
11 (1) fifty dollars, or (2) not more than three times the
12 amount by which the payment or payments demanded,
13 accepted, received or retained exceed the maximum
14 rent which could lawfully be demanded, accepted,
15 received or retained, as the court in its discretion may
16 determine, whichever in either case may be the
17 greater amount: Provided, that the amount of such
18 liquidated damages shall be the amount of the over-
-19 charge or overcharges if the defendant proves that
20 the violation was neither wilful nor the result of fail-
-21 ure to take practicable precautions against the occur-
-22 rence of the violation.
23 (6) Suit to recover liquidated damages as provided
24 in this section may be brought not later than one year
25 after the date of violation: Provided, that if the per-
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26 son from whom such payment is demanded, accepted,
27 received or retained either fails to institute an action
28 under this section within thirty days from the date of
29 the occurrence of the violation or is not entitled for
30 any reason to bring the action, the administrator, on
31 behalf of the commonwealth, may settle the claim
32 arising out of the violation or not later than one year
33 after the date of violation may institute such action.
34 If such claim is settled or such action is instituted,
35 the person from whom such payment is demanded,
36 accepted, received or retained, shall thereafter be
37 barred from bringing an action for the same violation
38 or violations. For the purpose of determining the
39 amount of liquidated damages to be awarded to the
40 plaintiff in an action brought under subsection (a) of
41 this section, all violations alleged in an action under
42 said subsection (a) which were committed by the de-
-43 fendant with respect to the plaintiff prior to the
44 bringing of such an action shall be deemed to consti-
-45 tute one violation and, the amount demanded, ac-
-46 cepted, received or retained in connection with such
47 one violation shall be deemed to be the aggregate
48 amount demanded, received or retained in connection
49 with all such violations. A judgment for damages or
50 on the merits in any action under this section shall be
51 a bar to any recovery under this section in any other
52 action against the same defendant on account of any
53 violation with respect to the same person prior to the
54 institution of the action in which such judgment was
55 rendered.

1 Section 9. (Prohibition and enforcement) (a) It
2 shall be unlawful for any person to demand, accept,
3 receive or retain any rent for the use or occupancy of
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4 any controlled housing accommodations in excess of
5 the maximum rent prescribed under this act, or
6 otherwise to do or omit to do any act, in violation of
7 this act, or of any regulation or order or requirement
8 under this act, or to offer, solicit, attempt or agree to
9 do any of the foregoing.

10 (6) Any person who wilfully violates any provisions
11 of this act, or who makes any statement or entry false
12 in any material respect in any document or report
13 required to be kept on file under this act, or under any
14 order or regulation issued by the administrator or a
15 rent board pursuant thereto, shall be fined not more
16 than five hundred dollars or imprisoned not more than
17 ninety days, or both.

1 Section 10. (Investigatory Powers) (a) The ad-
-2 ministrator or any rent board may make such studies
3 and investigations, conduct such hearings, and obtain
4 such information, as they deem necessary in pre-
-5 scribing any regulation or order under this act, or
6 any administration and enforcement of this act and
7 regulations and orders prescribed thereunder. For
8 such purposes they may require any person who rents
9 or offers for rent or acts as broker or agent for the

10 rental of any controlled housing accommodations to
11 furnish any information required by them under oath,
12 and to produce records and other documents and
13 make reports, and they may inspect controlled hous-
-14 ing accommodations at reasonable times.
15 ( b) For the foregoing purposes a person may be
16 summoned to attend and testify and to produce books
17 and papers in like manner as he may be summoned to
18 attend as a witness before a court. Such person shall
19 have the right to be represented by counsel and to ex-



1953.] HOUSE No. 2486. 15

20 amine the transcript of his testimony at reasonable
21 times and places. Section 10 of Chapter 233 of the
22 General Laws shall apply.

1 Section 11. (Eviction) No person shall bring
2 any action to recover possession of any controlled
3 housing accommodations, except: (a) for non-payment
4of rent; ( b ) for nuisance; (c) when the landlord seeks
5 in good faith to recover possession for the use and
6 occupancy as a housing accommodation by members
7of his immediate family; (d) when the landlord seeks
8 in good faith to recover possession for the immediate
9 purpose of remodeling substantially or making sub-

-10 stantial structural alteration in a manner which cannot
11 practicably be done with the tenant in possession,
12 provided the owner can establish that additional
13 housing accommodations will be made available by
14 such remodeling or alteration, and provided further
15 that such approval as may be required by law for
16 such remodeling or alteration has been obtained;
17 (e) when the landlord seeks in good faith to recover
18 possession for the immediate purpose of demolishing
19 the building in which the premises are located, pro-

-20 vided that such approval as may be required by law
21 for such demolition has been obtained; (/) when the
22 landlord is a nonprofit religious, charitable or educa-
-23 tional institution which seeks in good faith to recover
24 possession for the immediate purpose of housing its
25 staff members; ( g) when the tenant has violated a
26 substantial obligation of his tenancy other than the
27 obligation to surrender possession of such housing
28 accommodations; ([h) the tenant has refused the land-
-29 lord access to the housing accommodations at reason-
-30 able times for the purpose of inspection; (i) the
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31 tenant’s lease or other rental agreement has expired
32 or otherwise terminated, and at the time of termina-
-33 tion the occupants of the housing accommodations are
34 subtenants or other persons who occupied under a
35 rental agreement with the tenant, and no part of the
36 accommodations are used by the tenant as his dwelling.

1 Section 12. (Termination) This act and all
2 powers delegated herein shall terminate on April
3 thirtieth, nineteen hundred and fifty-five, or upon
4 the enactment, after the operative date of this act,
5 of a law of the United States which imposes, or which
6 but for this act would impose, rent controls in any
7 part of this commonwealth, other than critical defense
8 areas, whichever shall first occur; provided, however,
9 that as to offenses committed or rights or liabilities

10 incurred prior to such termination, the provisions of
11 this act shall be treated as still remaining in force for
12 the purpose of sustaining any proper suit, action or
13 prosecution with respect to any such right, liability
14 or offense.

1 Section 13. (Separability) If any provision of
2 this act or the application of such provision to any
3 person or circumstances shall be held invalid, the
4 validity of the remainder of this act and the applica-
-5 bility of such provision to other persons or circum-
-6 stances shall not be affected thereby.
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February 13, 1953.

His Excellency Christian A. Herter,
Governor of the Commonwealth.

Sir: In your letter of February 3, you refer to the
probability that the federal rent control law, except in
defense areas, will expire April 30 and that the question
of rent control will then be left to the states. In this
connection you have requested my opinion on two
questions, namely:

1. Can the cities and towns of their own authority,
establish rent control regulations?

2. May the Commonwealth delegate to the cities and
towns the authority to establish rent control?

I answer your first question in the negative, and your
second question in the affirmative subject to the limita-
tions hereinafter discussed.

Cities and towns, being creatures of the Common-
wealth, have such powers as are delegated to them by
the Legislature; General Laws (Ter. Ed.) c. 40. Section
21 of said chapter authorizes cities and towns, for certain
stated purposes, to “make such orders and by-laws, not
repugnant to law, as they may judge most conducive to
their welfare.” The purpose in paragraph (1) is for
“directing and managing their prudential affairs, pre-
serving peace and good order, and maintaining their
internal police.” It was held in Commonwealth v. Wol-
barst, 319 Mass. 291, at 293 (1946):

“This section does not transfer to a city or town all
the police power of the Commonwealth or such portions
of it as a municipality might desire to exercise, but the
grant is limited to the regulation and prohibition of such

OPINION OF THE ATTORNEY GENERAL.
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matters as are of an inherently local nature, peculiarly
affecting the public welfare of the particular community
and so closely connected with the administration of local
government as to become properly a part of it.”

Many examples of those matters, the control and
supervision of which have been given to cities and towns
by section 21 (1), are set forth in Commonwealth v. Kirn-
hall, 299 Mass. 353, at 356-358 (1938). The majority of
these instances concern the regulation of the use of the
public ways. In the Kimball case, supra at page 357, the
courts stated that said section 21 (1), did “not enable a
city to establish a local policy in important matters of
general concern, like the prohibition or regulation of the
sale of liquor.”

Furthermore, it is my opinion that the above statute
was not intended to and does not apply to matters of an
emergency nature, such as the regulation and control of
rents.

Article XLVII of the Amendments to the Constitution
of Massachusetts provides as follows;

‘ 1 The maintenance and distribution at reasonable rates,
during time of war, public exigency, emergency or dis-
tress, of a sufficient supply of food and other common
necessaries of life and the providing of shelter, and the
commonwealth and the cities and towns therein may
take and may provide the same for their inhabitants in
such manner as the general court shall determine.”

Assuming the applicability of this amendment to the
question of rent control, it clearly gives no power to
cities and towns “to exercise the public functions declared
in the first part of the amendment except as is provided
in the last part of the amendment; that is, in such manner
as the General Court shall determine.” 5 Opinions of the
Attorney General, 195. At page 198 of the opinion, it is
further stated:

“The mere fact that an undertaking can be sustained
as a public function does not warrant a city or town in
carrying on the undertaking. There are now many public
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functions that they cannot perform without authority
from the General Court. If the General Court fails to
prescribe the manner in which the public functions de-
clared in the amendment are to be performed, the cities
and towns have no authority to perform them.”

Although the city of New York has adopted local rent
control laws, it should be noted that the Constitution for
the State of New York grants some police powers directly
to cities and towns; see New York Constitution, Home
Rule Amendment, Article IX, section 12; and, in addi-
tion, there was specific legislation validating the local
laws; see, for example, Laws of New York, 1948, chapter
699.

The second question deals with the power of the Com-
monwealth to delegate to the cities and towns the au-
thority to establish rent control. This question is general
in nature and can be answered only on the broad general
principles involved. Whether a particular bill drafted to
accomplish the delegation of authority to cities and
towns to establish rent controls would be constitutional
would depend on the specific terms and provisions of
such bill.

It must now be considered settled that authority to
establish rent control legislation lies within the domain
of the police power of the Commonwealth, and that such
legislation will be upheld where it is of an emergency
nature, limited in duration and justified by a proper
legislative finding and declaration of emergency condi-
tions and where adequate provision is made for judicial
review. Bowles v. Willingham, 321 U. S. 503 (1944);
also Yakus v. United States, 321 U. S. 414 (1944).

The Constitution of Massachusetts grants “full power
and authority” to the General Court “to make, ordain,
and establish, all manner of wholesome and reasonable
orders, laws, statutes, and ordinances, ...

as they
shall judge to be for the good and welfare of this Com-
monwealth, and for the government and ordering thereof,
and of the subjects of the same. .

.
.” Constitution,

Part 11, Chapter 1, Section 1, Article IV.
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Rent control legislation has been enacted in New York,
and several other states, and its constitutionality has
been upheld where it was found to be fair and reasonable
and contained adequate provisions for procedural due
process. In the case of Twentieth Century Associates v.
Waldman, 294 N. Y. 571 (1945), the New York Court of
Appeals upheld a New York law passed in 1945 to con-
trol commercial rents. See also Levy Leasing Co. v.
Siegel, 258 U. S. 242 (1922), wherein the court stated at
page 245:

“The warrant for this legislative resort to the police
power was the conviction on the part of the state legis-
lators that there existed in the larger cities of the State
a social emergency, caused by an insufficient supply of
dwelling houses and apartments, so grave that it con-
stituted a serious menace to the health, morality, com-
fort, and even to the peace of a large part of the people
of the State.”

It is my opinion that the General Court may, by
appropriate legislation, delegate to cities and towns the
authority to establish rent control. Although the legis-
lature may not delegate its legislative function com-
pletely, it is settled that “where the legislative branch of
government has determined the policy to be pursued, it
has power to delegate . . . the working out of the details
by which that policy is applied to the subject matter.”
Schaffer v. Leimberg, 318 Mass. 396, 400 (1945), delega-
tion to an administrative officer or board; Burnham v.
Mayor and Aldermen of Beverly, 309 Mass. 388, 389
(1941), delegation to cities and towns. The grant to the
General Court by Article LX of the Amendments to the
Constitution of the “power to limit buildings according
to their use or construction to specified districts of cities
and towns” has been delegated by the General Court to
the cities and towns, General Laws (Ter. Ed.) c. 40,
§§ 25-30, and such delegation has been held to be within
its authority. Opinions of the Justices, 234 Mass. 597,
603 (1920); Inspector of Buildings of Lowell v. Stoklosa,
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250 Mass. 52 (1924); Spector v. Building Inspector of
Milton, 250 Mass. 63 (1924).

Reference has already been made to the local rent
control laws of the city of New York. In Connecticut,
the rent control law provided for a state fair rent com-
mission and a coordinator and for the appointment of
local fair rent boards by selectmen of towns and common
councils of cities to make adjustments consistent with
general state regulations. Connecticut Public Acts of
1947, c. 394. In Maryland, the law authorized the
mayor and city council of every city and the county
commissioners of every county, by ordinance to provide
for the regulation and control of rent for housing ac-
commodations within their respective jurisdictions. Mary-
land Acts of 1947, chapter 507. No reported decision
has been found testing the validity of either the Con-
necticut or the Maryland law.

Although apparently not designed for this purpose,
Article XLVII of the Amendments to the Massachusetts
Constitution, already referred to, strengthens the power
of the Commonwealth and the cities and towns to impose
rent controls “in such manner as the general court shall
determine.” This amendment must certainly be con-
strued as a direct constitutional declaration of the pro-
priety of using the police power to assure the availability
at reasonable prices of necessary food and shelter. If
the General Court can authorize the taking of property
to provide shelter, it can certainly provide for regulation
of such property through rent control.

This opinion is directed solely to the legal questions
involved, and no view is expressed as to the wisdom or
practicability of the particular manner in which the pro-
gram of rent control should be put into effect in this
Commonwealth.

Very truly yours,

GEORGE FINGOLD,
Attorney Ge








